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individur uflebaTa ganxorcieleba yovelTvis Seicavs risks saerTo 

sajaro interesebis, iseve, rogorc sxva pirTa uflebebisa da interese-

bis darRvevisa. amitom, mcireodeni gamonaklisis garda (mxedvelobaSia 

adamianis absoluturi uflebebi, romlebic arc erT dros, araviTar pi-

robebSi ar SeiZleba SeizRudos), adamianis uflebaTa da ZiriTad Tavi-

suflebaTa evropuli konvenciiT gaTvaliswinebuli uflebani arasdros 

ar aris ganusazRvreli. isini izRudeba im zomiTa da im xarisxiT, ramde-

nadac es demokratiuli sazogadoebis normaluri funqcionirebisaTvis 

aris aucilebeli. sxva sityvebiT rom vTqvaT, demokratiuli sazogadoe-

bis udidesi monapovari – adamianis uflebaTa daculoba, uromlisodac 

saerTod ar moiazreba igi, TviT misive interesebis gamo garkveul CarCo-

ebSia moqceuli. diax, uflebebi izRudeba, vinaidan es aucdenelia, da es 

imitomac aris aucdeneli, rom cxovreba uTuod warmoSobs moralur, 

zneobriv, samarTlebriv RirebulebaTa konfliqtebs. individuri uflebebi 

Zalze xSirad aRmoCndeba xolme sazogadoebis saerTo interesebTan Tu 

sxva individur uflebebTan RirebulebiT konfliqtSi. ufro metic, indi-

vidis Tavisufleba arc moiazreba saerTo, sajaro, zeindividualuri Tu 

sxva pirTa interesebis gauTvaliswineblad. istoria mowmobs, rom indi-

vidis Tavisuflebis ideis aRiarebasTan erTad ganisazRvra am Tavisufle-

bis farglebic da isini SemoizRuda sxvaTa uflebebiTa da Tavisuflebe-

biT.1 RirebulebaTa konfliqtis sirTulec is aris, rom aq samarTlebri-

vad aRiarebuli, kanonieri interesebi ejaxeba erTmaneTs da Sesabamisad, 

orive mxares gaaCnia, sul mcire, imis ufleba, moiTxovos dacva da imav-

droulad – metad Tu naklebad gamarTlebuli molodinic imisa, rom da-

culi iqneba da msxverplad ar Seewireba massaviT ~kanonier~ sxva inte-

ress. RirebulebaTa konfliqtis dilemidan gamosavali ki demokratiul 

sazogadoebaSi erTaderTia. esaa samarTlianobis miRweva. raki interesTa 

dapirispireba aucdenelia, warmoiSoba maTi harmonizaciis aucilebloba; 

amis miRweva ki interesTa samarTliani dabalansebis gziT aris SesaZle-

beli. Tavis mxriv, ~balansis samarTlianoba~ konkurentul RirebulebaTa 

mniSvnelobisa da sxva mravali Tanmxlebi garemoebis Sefasebazea damoki-

debuli. dapirispirebuli uflebebisa da interesebis samarTliani daba-

lanseba uarsebiTesia sazogadoebaSi socialuri mSvidobisa da harmoniis 

                                                           
1 rogorc lousoni da sxermersi miuTiTeben, Zalian rTuli iqneboda, uflebebi odesme absoluturad 

migveCnia. adamianis nebismierma uflebam SeiZleba ukan daixios, rodesac igi konfliqtSi aRmoCndeba 

sxva ZiriTad uflebasTan. ix. R.A.Lawson & H.G.Schermers, Leading Cases of the European Court of Human 
Rights, (sec.ed.)  1999, gv.37. 
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SesanarCuneblad da, Sesabamisad, mTavari sazrunavi, mizani da amocanaa 

maTTvis, vinc RirebulebaTa konfliqtis sakiTxs wyvets. TavisTavad 

mravlismTqmelia, rom dapirispirebul interesebs Soris samarTliani ba-

lansis miRweva adamianis uflebaTa evropuli konvenciisa da evropuli 

sasamarTlos saqmianobis umTavres amocanadaa aRiarebuli.2 

swored amitom, cxadia, umniSvnelovanesia imis garkveva, Tu rogor 

balanss miiCnevs evropuli sasamarTlo ~samarTlianad~, ras gulisxmobs 

dapirispirebuli interesebis gawonasworeba da rogor miiRweva igi. ev-

ropuli sasamarTlos iurisprudenciiT SemuSavebuli ZiriTadi midgome-

bis, principebis, kriteriumebis, koncefciebisa Tu Sefasebis standarte-

bis gacnoba, romlebsac igi kanonier interesTa sasargeblod individur 

uflebaTa SezRudvis gamarTlebulobis Sefasebisas gamoiyenebs, dagvexma-

reba imis garkvevaSi, Tu rogoria samarTliani balansis miRwevis gzebi; 

sajaro interesebis sasargeblod individuri uflebebis rogori SezRud-

va iqneba miCneuli ~aucileblad demokratiul sazogadoebaSi~ da, maSasa-

dame, Sewynarebuli strasburgis sasamarTlos mxridan; rodisaa sazoga-

dod uflebaTa SezRudvis Sesaxeb saxelmwifos pozicia dominanturi da 

rodisaa saerTo evropuli standarti misTvis savaldebulo. 

am sakiTxebSi kargad garkveva imisTvisacaa saWiro, raTa acdenil iq-

nes saxelmwifos mxridan adamianis uflebaTa SezRudvis uflebamosile-

bis borotad gamoyeneba da sajaro interesebis dacvis momizezebiT maTSi 

usafuZvlo da gaumarTlebeli Careva, ris uflebasac saxelmwifoebi (maT 

Soris demokratiuli) xSirad aZleven TavianT Tavs. meore mxriv, es au-

cilebelia imisaTvis, rom demokratiuli cxovrebis naklebi gamocdile-

bis mqone iseT saxelmwifos, rogoric magaliTad saqarTveloa, daexmaros 

iaros swori gziT – ara uflebaTa metismeti SezRudvis, aramed – sazo-

gadoebriv interesebTan maTi gonivruli dabalansebisa da gawonasworebis 

gziT, rac uarsebiTesia demokratiuli Rirebulebebis saimedod damkvid-

rebisaTvis. 

winamdebare naSromSi adamianis uflebebisa da sxva kanonieri intere-

sebis dabalansebis sakiTxi swored am konteqstSia ganxiluli. masSi Ses-

wavlilia samarTliani balansis miRwevis gzebi, erTi mxriv, gamoxatvis 

Tavisuflebasa da, meore mxriv, sxva pirTa uflebebs an saerTo sajaro 

interess (rogoricaa qveynis erovnuli uSiSroebis, sazogadoebrivi 

usafrTxoebisa da teritoriuli mTlianobis dacva, uwesrigobisa da da-

naSaulis Tavidan acileba, moralisa da janmrTelobis dacva, marTlmsa-

julebis avtoritetisa da miukerZoeblobis uzrunvelyofa) Soris. naS-

romSi es sakiTxi ganxilulia adamianis uflebaTa evropuli sasamarTlos 

iurisprudenciis safuZvelze; kerZod, Seswavlilia adamianis uflebaTa 

                                                           
2 ix. Soering v. the United Kingdom, judgment of 7 July 1989. 



 3

evropuli sasamarTlos samosamarTlo samarTali, Seqmnili adamianis uf-

lebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis me-10 

muxlis gamoyenebasTan dakavSirebiT. naSromSi gakeTebuli daskvnebi ey-

rdnoba adamianis uflebaTa evropuli sasamarTlosa da evropuli komisi-

is gadawyvetilebebsa da ganCinebebs saqmeebze, romlebic ganxilulia ada-

mianis uflebaTa dacvis am saerTaSoriso instrumentis arsebobis mTeli 

periodis ganmavlobaSi. aseTi xangrZlivi sasamarTlo praqtikis Seswav-

lam, SesaZlebeli gaxada, gagverkvia ara marto sawyisi, Semdgomi Tu uax-

lesi poziciebi gamoxatvis Tavisuflebis daculobis farglebis Taoba-

ze,3 aramed isic, rom dinamikaSi dagvenaxa, Tu rogor gavlenas axdenda 

evropul samarTlebriv sivrceSi momxdari politikuri, kulturuli Tu 

samarTlebrivi cvlilebebi iuridiuli azris ganviTarebaze, gamoxatvis 

Tavisuflebis daculobis saerTo evropuli midgomebis Camoyalibebaze, 

misi daculobis standartebisa da RirebulebaTa konfliqtis dros ba-

lansis samarTlianobis gansazRvraze. 

gamoxatvis Tavisuflebis uflebis is mniSvneloba, romelic mas Ta-

visufal da demokratiul sazogadoebaSi samarTlianad eniWeba, uTuod 

aris maprovocirebeli imis aRniSvnisa, rom adamianis uflebebisa (ro-

gorc ~individuri interesebis~) da ~sajaro interesebis~ cnebaTa gamij-

vnas sruliad pirobiTi xasiaTi aqvs da es pirobiToba qmnis safuZvelsa 

da winapirobas im ideis mxardasaWerad, rom ~individuri~ da ~sajaro~ 

interesebi ar unda warmovidginoT, rogorc ganyenebuli, erTmaneTisagan 

mowyvetili da, miT ufro _ rogorc dapirispirebuli Sinaarsis mqone 

cnebebi, arc _ rogorc ~nawilisa~ da ~mTelis~, anda – ~kerZosa~ da 

~zogadis~ kategoriebi maTi klasikuri gagebiT. am cnebaTa iuridiuli 

Sinaarsi urTierTgadajaWvulia, isini erTimeores moicaven an urTierTs 

ganapirobeben. yovelgvari individuri interesis dacva saerTo sajaro in-

                                                           
3 konvenciis debulebebis evoluciuri interpretacia erT-erTi mniSvnelovani meTodia, romelsac 

evropuli sasamarTlo gamoiyenebs. igi mihyveba dinamikur da ara statikur, istoriul meTods. es imas 

niSnavs, rom konvenciaSi gamoyenebuli konceptebi gagebuli unda iqnes  Tanamedrove demokratiuli 

evropuli sazogadoebis konteqstSi da ara im drois konteqstSi, rodesac konvencia iyo 

SemuSavebuli. zemoaRniSnul meTodTan erTad, evropuli sasamarTlo gamoiyenebs sxva meTodebsac, 

rogoricaa avtonomiuri an SedarebiTi interpretaciis meTodebi, Sefasebis Tavisuflebis are, 

proporciulobis principi da sxv. (ix.F.Matscher, Method of interpretation of the Convention, krebulSi The 
European System for the Protection of Human Rights, edited by R.Macdonald, F.Matscher & H.Petzold (Ed.). 1993. 
gv.75. ix. agreTve Bydlinsk, Juristische Methodenlehre und Rechtsbegrif. 1983, gv.28). aqve unda aRiniSnos, 
rom sasamarTlos precedentuli samarTali ZiriTadad kazuistikuria da SedarebiT iSviaTia zogadi 

debulebebi, romlebsac saerTo gamoyenebiTi daniSnuleba aqvs (ix. Jacobs, The European Convention of 
Human Rights, 1975, gv.15). calke Tema konvenciis interpretaciis sakiTxebi xelSekrulebiTi samarTlis 

Sesaxeb venis konvenciasTan mimarTebaSi (am sakiTxze ix. Heribert Golsong, Interpriting the European 
Convention on Human Rights Beyond the Confines of the Viena Convention on the Law of  Treaties? krebulSi The 
European System for the Protection of Human Rights, edited by R.Macdonald, F.Matscher & H.Petzold, (Ed.). 
1993). 
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teresis dacvas uwyobs xels da piriqiT; ufro metic, SeiZleba iTqvas, 

rom adamianis uflebaTa daculoba saerTo keTildReobis sawindaria da 

demokratiuli sazogadoeba warmoudgenelia adamianis uflebaTa daculo-

bis gareSe. am TvalsazrisiT, TiToeuli adamianis uflebis dacva, ro-

gorc individuri interesi, imavdroulad saerTo sazogadoebriv intere-

sadac SeiZleba ganvixiloT. swored aqedan warmodgeba dapirispirebul 

interesTa harmonizaciis saWiroebac da misi sirTulec. 

axla imis Sesaxeb, Tu ratom iqna zemoaRniSnuli problematikis Se-

saswavlad SerCeuli adamianis uflebaTa da ZiriTad TavisuflebaTa dac-

vis evropuli konvenciis me-10 muxliT gaTvaliswinebuli ufleba –gamo-

xatvis Tavisufleba. 

saamiso motivebi gamoxatvis Tavisuflebis uzrunvelyofis gansakuT-

rebul mniSvnelobasa da aqtualurobas, am uflebis mniSvnelobidan da 

misi ontologiuri bunebidan gamomdinare specifikurobasa da zogierT 

sirTules ukavSirdeba. 

 

mniSvneloba da specifikuroba 

 

azris gamoxatvis Tavisufleba demokratiuli sazogadoebis erT-erT 

umTavres dasayrdenadaa miCneuli, xolo misi uzrunvelyofa – sazogado-

ebrivi demokratiuli procesebis warmatebiT funqcionirebis sasicocx-

lo pirobad. es iqidan warmodgeba, rom gamoxatvis Tavisuflebas ormagi 

buneba, ormagi datvirTva gaaCnia. igi sruliad universaluria Tavisi xa-

siaTiT. igi erTdroulad mizanic aris da saSualebac. igi ara marto Ta-

visTavadi sikeTe da Rirebulebaa, aramed imavdroulad sxva Rirebuleba-

Ta dacvis saukeTeso gzaa. 

~azris gamoxatvis~ moTxovnileba imanenturad axasiaTebs adamians, 

rogorc moazrovne arsebas. igi ganpirobebulia im faqtiT, rom goneba 

adamianis bunebrivi monapovaria, xolo Semecnebis SesaZlebloba – Wkuis 

ganuyofeli atributi~. aqedan warmodgeba ~adamianis bunebiTi ufleba Ta-

visuflad gamoxatos Tavisi azri, rasac goneba, rogoradac ar unda cde-

bodes is, karnaxobs WeSmaritebis saxiT~.4 amdenad, gamoxatvis Tavisuf-

leba pirovnebis TviTrealizaciis aucilebeli saSualebaa; magram gamo-

xatvis Tavisufleba, rogorc bunebiTi ufleba, efuZneba ideebisa da Se-

xedulebebis ara marto sakuTriv ~gamoxatvis~ bunebriv moTxovnilebas, 

aramed maTi sxva adamianebisaTvis gaziarebis, maT WeSmaritebaSi sxvaTa 

darwmunebis aseTive bunebriv moTxovnilebas. aqedanve warmodgeba adamia-

                                                           
4 ingliseli t.erskinisa da amerikeli t. uortmanis zemoaRniSnuli gamonaTqvamebi citirebulia paata 

cnobilaZis statiidan sityvis Tavisufleba – demokratiuli politikuri procesis ganuyofeli 

elementi. ix. krebulSi adamianis uflebaTa dacva erovnul da saerTaSoriso samarTalSi (k.korkelias 

redaqtorobiT), Tbilisi, 2002, gv.249. 
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nis uflebac, Seityos sxvaTa Sexedulebebi sakuTaris SesamuSaveblad. es 

ori urTierTdakavSirebuli moTxovnileba adamianisa SesaniSnavad axsna 

amerikuli konstituciuri samarTlis cnobilma specialistma t. sanlon-

ma: ~adamianTa survili daarwmunon, STabeWdileba moaxdinon, daamkvidron 

an suli STaberon vinmes an raimes, socialur viTarebebSi yovelTvis 

Zlierad sWvioda xolme da udides gavlenas axdenda movlenebis ganviTa-

rebaze. am uflebis Cakvla, am unaris CaxSoba, es igivea, rac movspoT 

adamianis bunebis erT-erTi yvelaze ufro aRmafrTovanebeli aspeqti. ana-

logiurad, imis ufleba da unari, sxvisgan miiRo gamomwvevi an STamago-

nebeli idea, uaRresad mniSvnelovania sakuTari piradi Sexedulebebis Ca-

moyalibebisaTvis, romlis safuZvelzec yalibdeba Cveni unari TviTSemec-

nebisa~.5 

amdenad, gamoxatvis Tavisufleba ara marto TviTrealizaciis, aramed 

adamianis yovelmxrivi Tavisufali ganviTarebis aucilebeli winapirobaa. 

magram gamoxatvis Tavisuflebis mniSvneloba mxolod am aspeqtebiT ar 

amoiwureba. erT-erTi, SesaZloa yvelaze mniSvnelovani aspeqti swored is 

gaxlavT, rom igi WeSmaritebis gamovlenis, misi miRwevis saSualebaa, ris 

gareSec yovelgvari progresi warmoudgenelia. swored amitom ebrZvian 

mas totalitarul saxelmwifoSi. sazogadoebaSi unda arsebobdes ideebi-

sa da Sexedulebebis pluralizmi yvela im sakiTxTan mimarTebaSi, rom-

lebic misi kanonieri interesebis sferos miekuTvneba imisaTvis, raTa ia-

ros WeSmaritebisa da progresis gziT. swored aqedan warmodgeba gamo-

xatvis Tavisuflebis, rogorc sazogadoebrivi interesis sakiTxebze sa-

jaro diskusiebis, demokratiuli procesebis ganviTarebis, sazogadoebri-

vi miznebis miRwevis, maT Soris – adamianis sxva uflebaTa uzrunvelyo-

fis saSualebis xedva. masve ukavSirdeba am Tavisuflebis CaxSobis saSiS-

roebac. 

gamoxatvis Tavisuflebis xedva, rogorc sajaro interesis miRwevis 

saSualebisa, gansakuTrebiT naTlad daasabuTes aSS-Si am uflebis cno-

bilma damcvelebma, gamoCenilma moRvaweebma oliver uendel holmsma da 

uiliam brandeisma. holmsma, romelic aSS-is uzenaesi sasamarTlos mosa-

marTle iyo, SesaniSnavi metafora Seqmna: ~ideaTa Tavisufali bazari~. mi-

si azriT, ~xalxma irwmuna, rom saerTo sikeTis miRwevis saukeTeso xer-

xi (xazgasma Cemia – e.g.) ideaTa Tavisufali urTierTgacvla iyo, `... WeS-

maritebis saukeTeso sazomi – es aris sabazro konkurenciisas TavisTa-

vad aRiarebuli azris meufeba~ - Tqva man.6 holmsi yvelaze ufro gaaf-

Trebuli da mcdari Sexedulebebis gamoTqmis dasjadobis winaaRmdeg ga-

                                                           
5 Sanlon T. “Theory of Freedom of Expression”, 1972 (204). azris gamoxatvis Tavisuflebis mniSvnelobaze 

ix. agreTve Redish M. “The Value of the Free Speech” 130, U. 1982. gv. 59.  
6 . ; . ; .  – «        », 

. « » ( ), 1997. 
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modioda da miaCnda, rom azris gamoxatvis Tavisuflebis erTaderTi azri 

is iyo, rom miecaT misTvis moqmedebis Sansi da SesaZlebloba.7 

ideaTa CaxSobis saSiSroebidan gamodioda brandeisic: `maT vinc moi-

poves Cveni damoukidebloba, swamdaT, rom goniereba gaimarjvebda TviTne-

bobaze. isini ar ayenebdnen ~wesrigs~ ~Tavisuflebaze~ maRla da ~Tavi-

suflebas~ afasebdnen, rogorc mizans, iseve, rogorc saSualebas; - (xaz-

gasma Cemia – e.g.) ... maT swamdaT, rom Tavisufleba bednierebis gasaRebia, 

xolo gambedaoba ki – Tavisuflebisa; maT sjerodaT, rom azrovnebis Ta-

visufleba aucilebeli saSualebaa politikuri simarTlis aRmosaCenad 

da gasavrceleblad da, rom ideaTa CaxSoba yvelaze ufro saSiSi SeiZle-

ba gaxdes, radgan: SiSi Sobs depresias, depresia – siZulvils, siZulvi-

li ki emuqreba saxelmwifos simyares da usafrTxoebisaken gza mxolod 

Tavisufal msjelobaze gadis~.8 

brandeisi yuradRebas amaxvilebda gamoxatvis Tavisuflebis mniSvne-

lobaze warmomadgenlobiTi demokratiis funqcionirebisaTvis. man marti-

vad da SesaniSnavad daasabuTa es: demokratiuli TviTmmarTveloba damo-

kidebulia amomrCevelTa unarze, airCios iseTi warmomadgenlebi, romle-

bic saukeTesod gamoxatavdnen maT Sexedulebebsa da interesebs da, war-

momadgenelTa unarze – gaigon TavianTi amomrCevlebis problemebi.9 

gamoxatvis Tavisuflebis aseTi ormagi xedva, romelic Tavdapirve-

lad evropaSi Caisaxa da romelic umTavres arguments warmoadgenda ev-

ropul qveynebSi am Tavisuflebis aRiarebisaTvis,10 dRes sayovelTaod 

aris damkvidrebuli. magaliTad, adamianis uflebaTa evropuli samarTlis 

cnobili specialistebi d.g.harisi, m.o.boili da s.uorbriki miuTiTeben, 

rom gamoxatvis Tavisufleba centralur rols asrulebs konvenciiT 

gaTvaliswinebuli uflebebis dacvaSi.11 

gamoxatvis Tavisuflebis ormagi xedviT, misi universalurobis ide-

iT gajerebulia adamianis uflebaTa evropuli iurisprudenciac. es sWvi-

vis adamianis uflebaTa evropuli sasamarTlosa Tu evropuli komisiis 

                                                           
7 Gitlow v. New York – 1925; Abrahams v. United States; 250; 49; 616; 613 (1919), gv.630. 
8 Whitney v. California – 274.US. 357 – (1927), gv.376. 
9 (Whitney v. California, 271; US. gv.375). es ormagi dasabuTeba gamoxatvis Tavisuflebisa me-20 saukunis 

60-ian wlebSi saboloood damkvidrda aSS-is politikur, samarTlebriv azrovnebasa da sazogadoebriv 

cnobierebaSi. swored amitom, rodesac 1978 wels aSS-is kongresma miiRo aqti antisamTavrobo 

saqmianobis Sesaxeb, romelic danaSaulad acxadebda aSS-is mTavrobis winaaRmdeg nebismieri cru, 

Seuracxmyofeli, winaswari SecnobiTa da boroti ganzraxviT Seqmnili yalbi informaciis gavrcelebas, 

amas didi aJiotaJi mohyva. virjiniis Statis asambleam ganacxada, rom `es aqti sayovelTao gangaSs 

iwvevda, radgan is mimarTuli iyo im uflebis winaaRmdeg, romelic samarTlianad iTvleboda sxva 

uflebebis dacvis efeqtian saSualebad~ (xazgasma Cemia – e.g.) swored am arapopularuli aqtis gamo 

prezidentisa da kongresis umravlesobam maSin waago morigi arCevnebi. 
10 evropaSi gamoxatvis Tavisuflebis aRiarebisa da damkvidrebis istorias winamdebare naSromSi calke 

Tavi eZRvneba. 
11 D.G.Harris, M.O’Boyle, C.Warbrick, Law of the European Convention on Human Rights, Butterwarths, 
London, Dublin, Edinburg, 1995. gv.372. 
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yvela ganCinebidan Tu gadawyvetilebidan, romelic gamoxatvis Tavisuf-

lebas Seexeba da sadac es ufleba RirebulebaTa ama Tu im konfliqtis 

monawilea. evropulma sasamarTlom gamoxatvis Tavisuflebas uwoda ~er-

T-erTi sabaziso winapiroba demokratiuli sazogadoebis progresisa da 

TiToeuli adamianis ganviTarebisaTvis~.12 

aseTi ormagi xedva gansazRvravs Sesabamisi problematikis specifi-

kurobas da, masTan erTad, im ZiriTad midgomebs, kriteriumebsa Tu stan-

dartebs, romlebiTac xelmZRvanelobs adamianis uflebaTa evropuli sa-

samarTlo Tavisi poziciebis SemuSavebisas Sesabamisi sxvadasxva  proble-

mebis damuSavebis dros. gansakuTrebiT mkafiod ki es damokidebuleba im 

saqmeTa ganxilvisas vlindeba, romelic mediis Tavisuflebas Seexeba, vi-

naidan, umTavresad, swored presisa Tu tele- da radio mauwyeblobis mi-

er TavianTi funqciis SesrulebiT xdeba sazogadoebrivi interesis sa-

kiTxebze Ria sazogadoebrivi diskusiebis uzrunvelyofa, uromlisodac 

ar arsebobs demokratiuli sazogadoeba. rogorc evropulma sasamarTlom 

erT-erT saqmeze Tavis ganCinebaSi (rac araerTxel aris Semdgom citire-

buli sasamarTlos sxva ganCinebebsa Tu gadawyvetilebebSi) miuTiTa: ~ara 

marto presas aqvs amocana gaavrcelos informacia da ideebi, aramed xal-

xsac aqvs ufleba – miiRos isini~.13 am formulirebiT, faqtobrivad, to-

lobis niSania dasmuli gamoxatvis Tavisuflebas, rogorc individur uf-

lebasa (individur interessa), da gamoxatvis Tavisuflebas, rogorc sa-

erTo-sazogadoebriv, sajaro interess Soris. 

amgvarad, gamoxatvis Tavisufleba, rogorc individuri interesi, ara 

marto gadajaWvulia sazogadoebriv interesebTan, aramed imavdroulad 

Tavadve warmoadgens sazogadoebriv interess. am uflebis ormagi datvir-

Tva mis ormag Rirebulebas ganapirobebs. amitom, rodesac gamoxatvis Ta-

visufleba RirebulebiT konfliqtSi aRmoCndeba sxva interesebTan, es ga-

remoeba gaTvaliswinebas moiTxovs. Sesabamisad cxadi xdeba, rom ormagi 

Rirebulebis mqone individuri uflebis SezRudvis saWiroeba ufro Zne-

lad dasasabuTebelia da gacilebiT ufro ~wonad gamarTlebas~ moiTxovs, 

vidre sxva uflebebi. 

meore mxriv, ~samarTliani balansis~ miRwevis sirTule imiT aris 

ganpirobebuli, rom gamoxatvis Tavisuflebas sxva interesebSi, maT So-

ris konvenciiT gavTaliswinebul sxva uflebebSi SeWris didi potencia 

gaaCnia Tavisi ontologiuri bunebis gamo. zogierT ~gamoxatvas~ saSiSi 

socialuri Sedegebic ki SeiZleba mohyves. magaliTad, iseTi azrebis gav-

rcelebam, romlebic aqezeben danaSaulis an sxva samarTaldarRvevebis Ca-

denisaken, mouwodeben ajanyebisa Tu teroristuli aqtebisken, gamoxata-

ven rasobriv Tu religiur siZulvils, gamousworebeli Sedegi SeiZleba 

                                                           
12 Handyside v. the United Kingdom, judgment of 7 December 1976. Series A. No 24 para 49 
13Lingens v. Austria, judgment of 8 July 1926, Series A. N 103, §41. 
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gamoiwvios. gansakuTrebiT izrdeba amis saSiSroeba maSin, rodesac Sesaba-

misi azrebi masmediis saSualebiT aris gavrcelebuli, rac masmediis far-

To auditorias gamo zrdis potenciuri zianis SesaZleblobas. rogorc 

d.g.harisi, m.o.boili da s.uorbriki miuTiTeben, masmedias ZaluZs sxva in-

teresebis yvelaze ufro aRmaSfoTebeli darRveva (~...capable of the most 
egregious violations of other interests~).14 cxadia, aseTi Sedegebis Tavidan 
acilebis valdebuleba saxelmwifos unda gaaCndes. swored amiT aixsneba 

is erTgvari ~paradoqsi~, rom gamoxatvis Tavisuflebam, romelic demok-

ratiuli sazogadoebis sayrdenad da misi ganviTarebis winapirobad aris 

miCneuli, SeiZleba Tavad Seuqmnas safrTxe sazogadoebriv interesebs da 

SeizRudos misive dacvis mosazrebiT. aqedanve warmodgeba konvenciis me-

10 muxlSi sagangebo miTiTeba gamoxatvis TavisuflebiT mosargeble su-

bieqtis Sesabamis ~movaleobebsa da pasuxismgeblobaze~ da is garemoebac, 

rom aseTi miTiTeba konvenciaSi mxolod gamoxatvis TavisuflebasTan mi-

marTebaSia gakeTebuli da ara sxva uflebebTan mimarTebebSi, romlebic 

aseve SeiZleba SeizRudon sajaro Tu sxva kanonieri interesebis dasaca-

vad. 

gamoxatvis Tavisuflebis amgvari specifikurobis – erTi mxriv de-

mokratiuli procesis funqcionirebisaTvis misi gansakuTrebuli mniSvne-

lobis, xolo meore mxriv, sxva interesebSi energiuli SeWris unaris 

gamo, gacilebiT ufro problematuri xdeba samarTliani balansis gan-

sazRvra am uflebis sxva RirebulebebTan dapirispirebis SemTxvevaSi; 

garTulebulia imis Sefaseba, Tu ramdenad gamarTlebuli iyo mopasuxe 

saxelmwifos mxridan gamoxatvis Tavisuflebis ganxorcielebaSi Careva 

Sesabamisi sajaro an sxva pirTa interesis dasacavad. 

 
aqtualuroba 

Temis aqtualuroba, cxadia, demokratiul sazogadoebaSi gamoxatvis 

Tavisuflebis sasicocxlo rolidan gamomdinareobs. magram sruliad aS-

karaa misi gansakuTrebuli mniSvneloba saqarTvelosaTvis. 

cxadia, rom totalitarizmis xangrZlivi istoriuli periodis Sem-

dgom, romelSic es Tavisufleba mTlianad daTrgunuli iyo, saqarTvelo-

Si demokratiuli samarTlebrivi saxelmwifos warmatebiT mSeneblobisaT-

vis uzarmazari datvirTva SeiZina am Tavisuflebis realurma uzrunvel-

yofam. ~realuri uzrunvelyofa~ ki ar gulisxmobs am Tavisuflebis 

oden deklarirebas konstituciiTa Tu kanonebiT. igi gulisxmobs gamo-

xatvis Tavisuflebis dacvis myari garantiebis Seqmnas, romelic Tavis 

mxriv, ramdenime aspeqts moicavs. erTi mxriv, igi gulisxmobs realuri, 

jansaRi Tavisuflebis damkvidrebas, romelsac ar axlavs SiSis grZnoba 

                                                           
14 ix. D.G.Harris, M.O’Boyle, C.Warbrick; miTiTebuli naSromi, gv.376. 
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da erTgvari molodini imisa, rom gamoxatuli Sexedulebebis gamo adami-

ani SeiZleba pirdapir Tu arapirdapir daeqvemdebaros represias, devnas, 

Seviwroebas anda aman daabrkolos misi warmateba da winsvla profesiu-

li Tu sazogadoebrivi saqmianobis sferoSi. meore mxriv, igi gulisxmobs 

TavisuflebiT sargeblobis kulturas – im movaleobebisa da pasuxismgeb-

lobis nebayoflobiT, Segnebulad Tavis Tavze aRebas, rac Tanaarsia Ta-

visuflebisa da misgan ganuyofeli. es yovelive ki imisTvis aris aucile-

beli, rom demokratiis udidesi monapovari (gamoxatvis Tavisufleba) mis 

sawinaaRmdegodve ar iyos gamoyenebuli.15 cxadia, aseve uaRresad mniSvne-

lovania gamoxatvis Tavisuflebis uzrunvelsayofad qmediTi garantiebis 

amoqmedeba rogorc am TavisuflebaSi gaumarTlebeli Carevis aRsakveTad, 

ise darRveuli uflebis aRdgena-gamosworebisaTvis. 

gansakuTrebiT aqtualuria politikuri sityvisa da presis Tavisuf-

lebis sakiTxebi. sazogadoebrivi interesis mqone sakiTxebze azrTa Tavi-

sufali urTierTgacvlisa da informaciis gavrcelebis sasicocxlo mniS-

vnelobis gamo, evropuli sasamarTlo ukiduresad zRudavs maTi SezRud-

vis gamarTlebulad miCnevis SesaZleblobas, yvelaze ufro maRal stan-

dartebs gamoiyenebs da erovnul saxelmwifoebs am standartebis dacvas 

~aiZulebs~.  

saqarTveloSi presis (iseve, rogorc saerTod masmediis) Tavisufle-

bis realuri damkvidrebis miuxedavad, jer kidev ar aris bolomde aR-

mofxvrili masobrivi informaciis saSualebebisa Tu calkeul Jurnalis-

tTa uflebebSi gaumarTlebeli Carevis SemTxvevebi. meore mxriv, Tavi-

suflebas dawafebul qarTvel JurnalistTa saqmianobaSi jer sakmarisad 

ar igrZnoba ~TviTSezRudvisa~ da ~TviTcenzuris~ kultura; xSiria pro-

fesiuli eTikis normebis darRvevisa da sxva adamianTa uflebebisa da re-

putaciis gaumarTlebeli, uxeSi xelyofis SemTxvevebi. evropuli sasamar-

Tlos Sesabamisi praqtikis analizi maT saSualebas miscems, kargad gaic-

nobieron, rodis da ra SemTxvevebSi eniWeba masmedias ganuzomeli (Tumca, 

is arasodes ar aris absoluturi) Tavisufleba da rodis – SedarebiT 

SezRuduli; visi an risi kritikis Tavisuflebaa TiTqmis SeuzRudavi da 

visi – garkveul farglebSi moqceuli. 

dRes, saerTaSoriso terorizmis pirobebSi, gamoxatvis Tavisuflebi-

sa da masobrivi informaciis saSualebebis roli sruliad gansakuTrebu-

lia terorizmis danaSaulTa gaSuqebisa da mis winaaRmdeg brZolis saqme-

Si. sasicocxlod mniSvnelovania JurnalistTa xelSeuxeblobisa da Jur-

nalisturi wyaroebis konfidencialobis dacvis aucilebloba. gadaudebe-

                                                           
15 savsebiT veTanxmebi paata cnobilaZis mosazrebas, rom dauSvebelia azrisa da sityvis Tavisuflebis 

diskreditacia. ix. paata cnobilaZe, sityvis Tavisufleba demokratiuli politikuri procesis 

ganuyofeli elementi, krebulSi adamianis uflebaTa dacva erovnul da saerTaSoriso samarTalSi. 

(k.korkelias redaqtorobiT), Tbilisi, 2002, gv.254. 
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lia saqarTveloSi am mimarTebiT sakanonmdeblo da sxva garantiebisa Tu 

berketebis realuri amoqmedeba, romlebic uzrunvelyofen JurnalistTa 

mxridan TavianTi uflebebis efeqtian ganxorcielebas dainteresebuli sa-

xelmwifos mxridan maT uflebebSi Carevis sawinaaRmdegod. 

gamoxatvis Tavisuflebis dacvis sferoSi, qarTuli kanonmdebloba, 

mTlianobaSi, marTalia asaxavs Tanamedrove saerTaSoriso-samarTlebriv 

tendenciebs, magram igi arasrulyofili, calmxrivi da danarCen kanon-

mdeblobasTan Seusabamoa. xarvezebia ~darRveuli uflebis efeqtiani aR-

dgena-gamosworebis~ uzrunvelyofis sferoSic.  

naSromis Tematika saintereso da aqtualuri iqneba rogorc kanon-

mdeblobis srulyofis, ise im TvalsazrisiT, rom mosamarTleebma da yve-

la imaT, vinc adamianis uflebaTa sakiTxebs wyvets, sakanonmdeblo xarve-

zebis arsebobis pirobebSic ki, adamianis uflebaTa evropuli sasamar-

Tlos iurisprudenciaze dayrdnobiT, uzrunvelyon gamoxatvis Tavisuf-

lebis efeqtiani dacva; konfliqtis SemTxvevaSi ki – misi gonivruli da-

balanseba dapirispirebul interesebTan. 

gamoxatvis Tavisuflebis zemoT axsnili mniSvnelobis, specifikuro-

bisa da aqtualurobis gamo iqna SerCeuli konvenciis me-10 muxlis gamo-

yenebasTan dakavSirebuli iurisprudencia sakvlevad im didi Temisa, ro-

goricaa kanonier interesTa dapirispirebis dros maTi samarTliani daba-

lansebis problematika. 

 

* * * 

 

konvenciis me-10 muxlis gamoyenebasTan dakavSirebiT Seqmnili praq-

tika ara marto Tavisi sirTuliT aRmoCnda saintereso, aramed – mraval-

ferovnebiTac, Tavisi mravalmxrivi problematikis gamo. arsebobs uamravi 

aspeqti, niuansi Tu specifika, romlebic gansxvavebuli midgomis safuZve-

li xdeba. esaa gamoxatvis formis, saSualebis, droisa Tu gamoxatuli 

azris Sinaarsis gavlena misi daculobis farglebze. gansxvavebulia da-

mokidebuleba imisda mixedviT, ra sferos Seexeba Sesabamisi ideebi Tu 

informacia, vis mieraa gamoTqmuli, vis an ras Seexeba isini, rogoria 

uflebis darRvevis xasiaTi da xarisxi da sxva. TavianTi specifika aqvT 

difamaciis saqmeebs, agreTve, tele- da radiomauwyeblobis Tavisuflebas-

Tan dakavSirebul saqmeebs, sadac xSirad wamoiWreba sityvis Tavisufle-

bisa da saxelmwifos mxridan mauwyeblobis licenzirebis uflebis urTi-

erTmimarTebis sakiTxi. aseTi specifikurobani da garemoebani kompleqsu-

rad gavlenas axdenen Sesabamis SemTxvevaSi saxelmwifosaTvis miniWebuli 

Sefasebis Tavisuflebis farglebis gansazRvraze da saboloo jamSi ima-

ze, Tu gamoxatvis Tavisuflebis ganxorcielebaSi saxelmwifos rogori 

Careva iqneba miCneuli ~aucileblad demokratiul sazogadoebaSi, xolo 
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SerCeuli RonisZieba ki – ~Tanazomierad~ dasaxuli kanonieri miznisa, 

Sefasebis ra kriteriumebi da standartebi iqneba gamoyenebuli saamisod 

da a.S. 

amasTanave, udavoa isic, rom zemoaRniSnul sakiTxebSi garkveva da 

swori orientirebis SerCeva SeuZlebeli gaxdeba, Tu kargad ar gveqneba 

gaazrebuli sakuTriv sistema saerTaSoriso instrumentebis gamoyenebiT 

adamianis uflebaTa dacvisa. saxeldobr is, Tu ras gulisxmobs subsidi-

urobis principi, romelsac evropuli konvencia emyareba da ras gulis-

xmobs adamianis uflebaTa da ZiriTad TavisuflebaTa dacva evropuli 

konvenciis meSveobiT, riT gamoixateba adamianis uflebaTa evropuli sa-

samarTlos uflebamosileba am mimarTebiT; sad emijneba es uflebamosi-

leba monawile saxelmwifoTa Sesabamis uflebamosilebas da, rogoria ga-

moxatvis Tavisuflebis dacvis sistemis Tanafardoba konvenciis sxva 

muxlebiT uzrunvelyofil uflebaTa dacvis sistemisagan.  

cxadia, rom am saerTaSoriso-samarTlebrivi interieris Seswavlisa 

da gaTvaliswinebis gareSe, Tu saerTod SeuZlebeli ar gaxdeba, uTuod 

gaWirdeba sakuTriv me-10 muxlis problematikaSi garkveva da meti wina-

piroba Seiqmneba mrudi, dausabuTebeli da calmxrivi daskvnebis gakeTebi-

saTvis sakvlevi ZiriTadi sakiTxis Taobaze. 

gulaxdilad rom aRvniSnoT, erTgvar sirTules warmoadgenda agreT-

ve Tavad is specifika, rasac precedentuli samarTlis Seswavla uTuod 

gulisxmobs. gamoxatvis Tavisuflebis sakiTxebze evropuli sasamarTlos 

mier SemuSavebul midgomebSi, principebSi, doqtrinebsa Tu koncefciebSi 

garkveva aucileblad moiTxovda sasamarTlos sakmaod vrceli praqtikis 

Seswavlas, Sejerebasa da analizs TviT samarTlebrivi problematikis ga-

mosavlenadac ki, rom aRaraferi vTqvaT maT damuSavebaze, iseve, rogorc 

– momijnave an konvenciis gamoyenebasTan dakavSirebuli sxva araerTi zo-

gadi Tu kerZo sakiTxis Seswavlasa da sakuTriv precedentuli samar-

Tlis qmnadobis TaviseburebebSi Cawvdomis aucileblobaze. zamoaRniSnu-

li doqtrinebis principebisa Tu midgomebis Taobaze qvemoT dawvrilebiT 

SevCerdebiT, magram saWirod gvesaxeba dasawyisSive aRiniSnos Semdegi: 

adamianis uflebaTa da ZiriTad TavisuflebaTa konvenciis me-10 mux-

li gamoxatvis Tavisuflebas icavs konvenciis monawile saxelmwifoTa 

mxridan am uflebaSi ~gaumarTlebeli Carevisagan~.16 strasburgis saerTa-

Soriso sasamarTlo yovel konkretul saqmeSi, romelsac sasamarTloSi 

Semosuli saCivris safuZvelze ixilavs, afasebs, mocemul SemTxvevaSi 

                                                           
16 aq mxedvelobaSi unda iqnes miRebuli, rom konvenciis me-10 muxlis darRvevis aRiareba yovelTvis 

ar ukavSirdeba saxelmwifos mxridan uflebis ganxorcielebaSi pirdapir Carevas, anu negatiuri 

valdebulebis Seusruleblobas. es muxli SeiZleba darRveulad iqnas cnobili pozitiuri 

valdebulebis Seusruleblobis SemTxvevaSic, kerZod imisaTvis, rom saxelmwifom ar gaatara 

aucilebeli RonisZiebebi am Tavisuflebis dasacavad, maT Soris, mesame pirTa xelyofisagan. 
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ramdenad iyo ~gamarTlebuli~ Sesabamisi saxelmwifos mxridan ama Tu im 

sajaro interesis an sxva pirTa uflebebisa da interesebis dasacavad ga-

moxatvis TavisuflebaSi Careva. amasTan, strasburgis saerTaSoriso sasa-

marTlo ar cvlis erovnul sasamarTloebs da ar warmoadgens maTTan mi-

marTebaSi zemore sasamarTlo instancias. igi mxolod me-10 muxlis kon-

teqstSi ganixilavs erovnul sasamarTloTa mier miRebul gadawyvetile-

bebs Sefasebis Tavisuflebis principze rom aris dayrdnobili. pirvel 

rigSi, swored erovnuli sasamarTloebi afaseben ama Tu im kanonieri in-

teresis dasacavad individis uflebaSi Carevis ~gamarTlebulobas~. me-10 

muxlis konteqstSi am ~gamarTlebulobis~ gamorkveva ki imis Sefasebas 

gulisxmobs, marTlac emsaxureboda Tu ara individur uflebaSi Careva 

Sesabamisi kanonieri miznis miRwevas, iyo Tu ara aseTi Careva ~aucilebe-

li demokratiul sazogadoebaSi~ am miznis dasacavad da ~Tanazomieri~ 

masTan mimarTebaSi. 

strasburgis saerTaSoriso sasamarTloSi zemoaRniSnul sakiTxTa 

ganxilvis istoria mowmobs, rom gamoxatvis TavisuflebaSi Carevis ~ga-

marTlebulobis~ Sefasebani midgomaTa araerTgvarovnebiT xasiaTdeba. 

sxvadasxva SemTxvevaSi araerTgvarovani simkacriT xdeba uflebaSi Care-

vis ~gamarTlebulobis~ moTxovnis dayeneba. magram mudmivia ZiriTadi kon-

ceptualuri midgoma: saxelmwifoTa mxridan gamoxatvis Tavisuflebis 

uflebaSi nebismieri SeWra am uflebaSi Carevad ganixileba. es aris sawy-

isi pozicia. mxolod amis Semdeg xdeba imis Sefaseba, gamarTlebuli iyo 

Tu ara igi. ZiriTadi tendencia ki isaa, rom Tavisi gansakuTrebuli 

mniSvnelobis gamo demokratiuli procesebis funqcionirebisaTvis, gamo-

xatvis Tavisuflebas xSirad eniWeba upiratesoba dapirispirebul Rire-

bulebebTan mimarTebaSi; konvenciaSi (igulisxmeba me-10 muxlis me-2 pun-

qti) misi SemzRudveli debulebebis ganmarteba xdeba viwrod da, sabo-

loo jamSi, is Tu rodis aris gamoxatvis Tavisuflebis SezRudva ~au-

cilebeli demokratiul sazogadoebaSi~ da ~Tanazomieri~ dasaxuli kano-

nieri miznisa, SedarebiT nakleb SemTxvevebs ukavSirdeba. 

strasburgis saerTaSoriso sasamarTlom gamoxatvis Tavisuflebis 

daculobisaTvis Sefasebis Zalian maRali standartebis gamoyenebis auci-

lebloba mravalgzis daasabuTa Tavisi samosamarTlo samarTlis Seqmni-

sas. am dasabuTebis dedaazri ki Semdegia: vinaidan gamoxatvis Tavisufle-

ba demokratiuli sazogadoebis erT-erT safuZvels warmoadgens, konven-

ciis me-10 muxlis me-2 punqtSi aRwerili gamonaklisebi unda ganmarte-

buliyo Zalian viwrod, xolo am uflebis nebismieri SezRudvis ~auci-

lebloba~ ki – dasabuTebuli zedmiwevniT sarwmunod da damajereblad. 

 
lwmfwjt!tbhboj-!nj{boj-!nfUpepmphjb!
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winamdebare naSromSi kvlevis sagania sajaro an sxva kanonieri in-

teresebis dasacavad gamoxatvis Tavisuflebis SezRudvis pirobebi da mi-

si gamarTlebulobis Sefaseba adamianis uflebaTa da ZiriTad Tavisufle-

baTa dacvis evropuli konvenciisa da adamianis uflebaTa evropuli sasa-

marTlos mier mis safuZvelze Seqmnili iurisprudenciis mixedviT. naS-

romis mizani imis gamokvlevaa, Tu ra farglebSia daculi es ufleba 

adamianis uflebaTa evropul samarTalSi, ra mosazrebebs emyareba Sesaba-

mis SemTxvevebSi interesTa konfliqtis dros misi SezRudva Tu priori-

teti da ras gulisxmobs gamoxatvis Tavisuflebis samarTliani dabalan-

seba moqiSpe interesebTan. 

evropulma konvenciam daadgina gamoxatvis Tavisuflebis daculobis 

saerTo farglebi. konvenciis me-10 muxlis 1-li punqti yvelasaTvis uz-

runvelyofs gamoxatvis Tavisuflebas sajaro xelisuflebis Caurevlad 

da saxelmwifo sazRvrebis miuxedavad. magram meore punqti misi SezRud-

vis SesaZleblobas iTvaliswinebs. Tumca, aqve miuTiTebs im pirobebs, ro-

melTa arsebobis SemTxvevaSic SezRudva dasaSvebia. kerZod, miuTiTebs im 

kanonier miznebs, romelTa dasacavadac gamoxatvis Tavisufleba SeiZleba 

SeizRudos da kidev or aucilebel pirobas: SezRudva unda iyos kanoniT 

gaTvaliswinebuli da, amasTanave – aucilebeli demokratiul sazogadoe-

baSi. 

me-2 punqtis SemzRudveli debulebebi, ramdenadac isini gamoxatvis 

Tavisuflebis SezRudvis farglebs aweseben, imavdroulad am uflebis 

garantiebs warmoadgenen. cxadia, rom gamoxatvis Tavisuflebis nebismieri 

iseTi SezRudva, romelic me-10 muxlis me-2 punqtis moTxovnebs ar akma-

yofilebs, dauSvebelia. magram TavisTavad is garemoeba, rom gamarTlebu-

lad mxolod iseTi SezRudva CaiTvleba, romelic me-10 muxlis me-2 pun-

qtis moTxovnebs akmayofilebs da ara sxvagvari, cxadia, gamoxatvis Tavi-

suflebis gansazRvrul farglebSi daculobis myari garantiaa imavdrou-

lad. 

meore mxriv, cxadia isic, rom konvenciis debulebebi, iseve, ro-

gorc nebismieri sxva samarTlebrivi normebi interpretacias moiTxoven 

maTi Sinaarsis zustad dasadgenad. am funqcias adamianis uflebaTa evro-

puli sasamarTlo asrulebs.17 man gamoxatvis TavisuflebasTan dakavSire-

bul saqmeebze miRebul ganCinebebsa da gadawyvetilebebSi ganmarta kon-

venciis me-10 muxlis Sinaarsi, daazusta da daakonkreta calkeuli debu-

                                                           
17 evropulma sasamarTlom Camoayaliba konvenciis `dinamikuri~ (drois Sesatyvisad) ganmartebis koncefcia. man 

miuTiTa, rom konvencia `cocxali instrumentia~, romelic unda ganimartos demokratiuli sazogadoebis 

Tanamedrove realiebis gaTvaliswinebiT (magaliTisaTvis ix. Van der Mussele v. Belgium. 1983 wlis 23 noemberi, 32-

e punqti) 



 14

lebebis, cnebebisa Tu terminebis mniSvneloba da Sinaarsobrivi farglebi. 

am gziT man gansazRvra, Tu ra igulisxmeboda maTSi ~konvenciis gagebiT~. 

aseTi ganmartebebis aucilebloba warmodgeboda konvenciis me-10 muxlSi 

ara marto iseTi marTlacda metismetad amorfuli SefasebiTi cnebis ga-

moyenebidan, rogoricaa _ ~aucilebeli demokratiul sazogadoebaSi~, 

aramed sxva cnebebisa da terminebis arsebobidan, romlebic arc Sefase-

biT cnebebs warmoadgenen da prima facie met garkveulobasac gulisxmoben 

(magaliTad ~kanoniT gaTvaliswinebuli~). adamianis uflebaTa evropulma 

iurisprudenciam ara marto konkretuli Sinaarsobrivi datvirTva mianiWa 

maT, aramed SeimuSava da daamkvidra araerTi midgoma, principi, koncefcia 

Tu kriteriumi ama Tu im SemzRudveli pirobis daculobis Sesafaseblad. 

magaliTad, SemzRudveli pirobis _ ~aucilebeli demokratiul sazogado-

ebaSi~ Sesafaseblad Camoayaliba ~mwvave sazogadoebrivi saWiroebis~ kon-

cepti, romelic, Tavis mxriv, ~Sesabamisi da sakmarisi safuZvlis~ arse-

bobiT ganmarta. konvenciis me-10 muxlis realuri Sinaarsi da gamoxatvis 

Tavisuflebis realuri farglebi evropulma sasamarTlom ara marto zo-

gadi ganmartebebiT, aramed (rac mTavaria) Tavisi gadawyvetilebebiT sac-

naurhyo, rodesac SezRudvis esa Tu is piroba da masTan erTad konvenci-

is me-10 muxlic daculad an darRveulad gamoacxada. 

vinaidan evropuli sasamarTlos mier Seqmnili iurisprudencia, misi 

precedentebi konvenciis teqstis Tanabrad mniSvnelovani da savaldebu-

loa, amitom, cxadia, rom gamoxatvis Tavisuflebis SezRudvis sakiTxebis 

gamokvleva evropuli konvenciis me-10 muxlTan dakavSirebul sasamarTlo 

praqtikis Seswavlis amocanas gulisxmobda. 

sajaro an sxva kanonieri interesebis dasacavad gamoxatvis Tavi-

suflebis SezRudvis Tematika ramdenime ZiriTad problemas Seicavs: 

_ ra igulisxmeba SezRudvis im sam aucilebel pirobaSi, romlebic 

konvenciis me-10 (II) muxlSia miTiTebuli; 

_ ras niSnavs gamoxatvis Tavisuflebis sxva pirTa uflebebTan an 

sajaro interesebTan samarTliani dabalanseba  (gawonasworeba) da ro-

gor miiRweva igi; 

_ ra faqtorebi axdens gavlenas SezRudvis gamarTlebulobis Sefa-

sebaze. 

am problemebis damuSaveba, Tavis mxriv, gulisxmobs im principebis, 

midgomebis, koncefciebisa Tu Sefasebis kriteriumebis dawvrilebiT ana-

lizs, romlebsac evropuli sasamarTlo gamoiyenebs me-10 muxliT gaTva-

liswinebuli uflebis SezRudvis gamarTlebulobis Sefasebisas. 

swored amitom, sakvlev sakiTxTa sanimuSo CamonaTvali aseTia: 

1) ra aris konvenciis me-10 muxliT dacvis sagani da rogoria misi 

daculobis saerTo farglebi; arsebobs Tu ara iseTi ~gamoxatva~, ro-
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melzedac saerTod ar vrceldeba konvenciis me-10 muxliT uzrunvelyo-

fili dacva; 

2) ras gulisxmobs SezRudvis piroba _ ~aucilebeli demokratiul 

sazogadoebaSi~ (~necessary in the democratic society~) da misi ori kompo-
nentis - ~Carevis aucileblobisa~ (~necessity of  the interference~) da ~Ca-
revis Tanazomierebis~ (~proportionality of the interference~) Sefasebani; 

3) ras gulisxmobs SezRudvis piroba ~kanoniT gaTvaliswinebuli~ 

(~prescribed by Law~); 
4) ra gavlenas axdens Carevis aucileblobisa da Carevis Tanazomi-

erebis Sefasebebze im sajaro an sxva kanonier interesTa raoba, romelTa 

dasacavadac gamoxatvis Tavisufleba izRudeba; 

5) ras niSnavs gamoxatvis Tavisuflebisagan ganuyofeli ~movaleo-

bani da pasuxismgebloba~ (~duties and responsibilities~) da rodisaa miCne-
uli igi darRveulad; rogoria damokidebuleba gamoxatvis Tavisuflebis 

borotad gamoyenebis SemTxvevebisadmi; 

6) ras gulisxmobs subsidiurobis principi (principle of subsidia-
rity), romelsac konvencia emyareba; erovnul saxelmwifoTa Sefasebis Ta-

visufleba (~national margin of appreciation~); rodisaa misi farglebi 

viwro an farTo da rogor aisaxeba igi SezRudvis gamarTlebulobis Se-

fasebaze; 

7) rogoria midgomebi calkeuli sferoebisadmi (politikis, Semoq-

medebis, komerciis); romelia kargad Tu sustad daculi sferoebi; 

8) ra standartebi gamoiyeneba masmediis mimarT; gansxvavdeba Tu ara 

damokidebuleba presis, televiziasa Tu radiomauwyeblobasTan mimarTeba-

Si; 

9) ra specifika axlavs difamaciis saqmeebs da rogor xdeba gamo-

xatvis Tavisuflebisa da reputaciis uflebas Soris RirebulebaTa kon-

fliqtis mowesrigeba. 

10) ras niSnavs ~dasaSvebi kritikis~ koncefcia; da ra gavlenas ax-

dens SezRudvis gamarTlebulobis Sefasebaze gamoxatvis TavisuflebiT 

mosargeble subieqtis anda im piris vinaoba, viskenac aris mimarTuli 

kritika; 

11) ra gansxvavebuli midgomebia dawesebuli, erTi mxriv, ideebisa 

da Sexedulebebis, meore mxriv – informaciis gavrcelebasTan mimarTeba-

Si; ras niSnavs ~faqtebis gadmocema~ da ~SefasebiTi msjeloba~ (~state-

ment of facts~ and ~value judgment~); 
12) riT gamoixateba saxelmwifos pozitiuri valdebulebani gamo-

xatvis TavisuflebasTan mimarTebaSi da sxva. 

 

naSromi yvela zemoCamoTvlil sakiTxs Seexeba. marTalia, yovel 

maTgans calke Tavi an paragrafi ar eZRvneba, magram maT saTanado yu-
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radReba aqvT daTmobili im umTavres problemaTa analizis dros, romel-

Ta mimarTebaSic maTi aqtualuroba da mniSvneloba logikurad gamovlin-

da. ama Tu im RirebulebiTi konfliqtis dros gamoxatvis Tavisuflebis 

SezRudvisa Tu misTvis prioritetis miniWebis gadawyvetileba im uamravi 

faqtorisa Tu niuansis kompleqsur Sefasebas moiTxovs, romlebic Sesa-

bamis saqmeSi warmoCindeba. maTi urTierTqmedeba da Tanafardoba qmnis im 

saerTo konteqsts, faqtobriv Tu samarTlebriv garemoebaTa im saerTo 

mocemulobas, romelic gamoxatvis Tavisuflebis SezRudvis an misTvis 

prioritetis miniWebis gadawyvetilebas ganapirobebs. Sesabamisad, zogier-

Ti sakiTxebis erTmaneTisagan mowyvetiT ganxilva SeuZlebeli da arago-

nivruli aRmoCnda. xandaxan, esa Tu is sakiTxebi TiTqos gadazrdilia 

erTmaneTSi. zogierTi maTgani ki iseTia Tavisi arsiT, rom araerTi sxva 

sakiTxis gaSuqebaSi iRebs monawileobas. magaliTad, erovnul saxelmwi-

foTa Sefasebis Tavisuflebis farglebs (mis sifarTovesa Tu siviwro-

ves) gansazRvravs is sfero, romelsac Sesabamisi ~gamoxatva~ miekuTvneba, 

imavdroulad _ im sajaro interesTa raobac, romelTa dasacavadac Se-

izRuda igi. amitom, naSromis im nawilebSi, romlebic Seexeba politikis, 

masmediis an sxva sferoebs, anda erovnuli uSiSroebis, sazogadoebrivi 

wesrigis, moralis, marTlmsajulebis avtoritetisa da miukerZoeblobisa 

Tu sxva kanonier interesebTan gamoxatvis Tavisuflebis RirebulebiTi 

konfliqtis sakiTxebs, yvelgan aucilebeli gaxda Sesabamis sferoSi sa-

xelmwifoTa Sefasebis Tavisuflebis farglebze msjeloba. pirobiTi mij-

nebia politikur sakiTxebze gamoxatvis Tavisuflebisa da presis Tavi-

suflebis sakiTxebs Soris, vinaidan presis saqmianoba umTavresad poli-

tikisa da sazogadoebrivi interesis sxva sakiTxebis gaSuqebas emsaxure-

ba; iseve rogorc – presisa da difamaciis sakiTxebs Soris, vinaidan di-

famaciuri gancxadebebis gavrceleba swored presis an masmediis sxva sa-

SualebebiT xorcieldeba.  

sakiTxTa urTierTgadajaWvulobam, meore mxriv, isic ganapiroba, 

rom evropuli sasamarTlos zogierTi gadawyvetileba Tu ganCineba ara-

erTxel aris moxmobili naSromSi sruliad sxvadasxva rakursSi da gan-

sxvavebul sakiTxTa ilustraciisaTvis. SeiZleba iTqvas, rom winamdebare 

naSromis arqiteqtonika da kompoziciuri damuSaveba erT-erTi im sirTu-

leTagani iyo, romelsac muSaobis dros wavawydiT. 

amasTanave, unda aRiniSnos, rom naSromi ar warmoadgens srul da 

yovlismomcvel analizs yvela im Teoriuli Tu praqtikuli aspeqtisa, 

rac gamoxatvis TavisuflebasTan mimarTebaSi warmoiSoba. aseTi mizani me-

tismetad ambiciuri iqneboda; rac mTavaria – aragonivruli da miuRweva-

di. problemaTa simravlisa da sirTulis daZleva erTi, Tundac vrceli 

monografiuli gamokvlevis pirobebSi, aSkarad SeuZleblad miviCnieT. ami-

tomac miznad davisaxeT gagverkvia ZiriTadi konceptualuri mosazrebani, 
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romlebic safuZvlad udevs sajaro an sxva pirTa uflebebis dasacavad 

gamoxatvis Tavisuflebis SezRudvas, Segveqmna saerTo suraTi am Tavi-

suflebis daculobis Tanamedrove evropuli standartebis Sesaxeb da wi-

na planze wamogvewia yvelaze ufro sisxlxorceuli an naklebad damuSa-

vebuli sakiTxebi. 

samagierod, SevecadeT naSromi ~gagvemdidrebina~ zogierTi iseTi 

sakiTxis gaSuqebiT, romlebic Sesabamisi sakvlevi problematikis ufro 

farTo, kompleqsur da distanciur xedvaSi dagvexmareboda. 

magaliTad, 

1) naSromSi mimoxilulia pirovnebis Tavisuflebis ideisa da mas-

Tan erTad gamoxatvis Tavisuflebis aRiarebisa da damkvidrebis istoria 

evropaSi. es mimoxilva miznad isaxavda ara marto pirovnebis Tavisufle-

bis ideasTan mimarTebaSi gamoxatvis Tavisuflebis gaazrebas, aramed Tana-

medrove evropuli midgomebis istoriuli, samarTlebrivi Tu filosofi-

uri wanamZRvrebis ukeT Secnobas, maT Soris, ~Tavisuflebis~ farglebis 

gansazRvrisa da zeindividualuri an sxva pirTa interesebiT misi Semo-

farglulobis sakiTxebSi. retrospeqtiulma mimoxilvam daadastura, rom 

evropuli konvencia da strasburgis sasamarTlos precedentuli samarTa-

li evropuli qveynebis saerTo kulturul da samarTlebriv tradiciebsa 

da gamocdilebas emyareba da mis logikur ganviTarebas warmoadgens de-

mokratiis Tanamedrove moTxovnebis gaTvaliswinebiT. 

2) naSromSi didi yuradReba aqvs daTmobili SedarebiT analizs. 

SevecadeT SedarebiT aspeqtSi gamogvekvlia gamoxatvis Tavisufle-

bis daculobis farglebi aSS-sa da kanadis konstituciuri samarTlisa 

da adamianis uflebaTa evropuli iurisprudenciis mixedviT; agreTve, 

sxvadasxva (universaluri Tu regionaluri) saerTaSoriso samarTlebrivi 

aqtebis Sesabamisi muxlebi, romlebic gamoxatvis Tavisuflebas Seexeba 

(adamianis uflebaTa sayovelTao deklaracia (1948), saerTaSoriso paqti 

politikuri da samoqalaqo uflebebis Sesaxeb (1996), adamianis ufleba-

Ta amerikuli konvencia (1965), adamianis da xalxis uflebaTa afrikuli 

qartia (1986) da ZiriTadi uflebebis Sesaxeb evropis kavSiris qartia 

(2000). 

gverdi ver avuareT dReisaTvis Zalze aqtualur e.w. ~sammagi iu-

risdiqciis problemas~, romelic evropaSi adamianis uflebaTa sferoSi 

sami samarTlebrivi sistemis (adamianis uflebaTa samarTlis sami wyaros 

_ evropuli konvenciis, evropis kavSiris samarTlis, erovnuli samar-

Tlis da Sesabamisi iurisdiqciebis) Tanaarsebobas ukavSirdeba da bevr 

sirTules wamoWris samarTlebrivi garkveulobisa Tu uflebaTa dacvis 

efeqtianobis TvalsazrisiT. am sakiTxis gamokvleva, erTi mxriv, sainte-

reso iyo im zogadi warmodgenis Sesaqmnelad, Tu realurad rogori 

dacva aqvT uzrunvelyofili evropuli konvenciiT gaTvaliswinebul uf-
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lebebs evropis kavSiris samarTlis mixedviT, ramdenadac Seesatyviseba 

marTlmsajulebis evropuli sasamarTlos midgoma strasburgis sasamar-

Tlos midgomebs, maT Soris gamoxatvis Tavisuflebis sferoSi; meore 

mxriv, im TvalsazrisiTac, warmoiSoba Tu ara uflebamosilebaTa gamij-

vnis aucilebloba am ori evropuli sasamarTlos saqmianobis procesSi 

da vrceldeba Tu ara, an unda gavrceldes Tu ara (principulad) evro-

puli sasamarTlos iurisdiqcia konvenciis xelSemkvrel saxelmwifoTa 

iseT moqmedebaze, romlebic, pirdapir Tu arapirdapir, evropis kavSiris 

samarTals eyrdnoba. am sakiTxebSi garkveva da im tendenciebis Setyoba, 

Tu saiTken midis saqme, Zalze sasargeblo gamodga ara marto evropuli 

konvenciis sistemis mniSvnelobisa da rolis ukeT gasaazreblad, aramed 

im savaraudo daskvnebis gasakeTebladac, Tu ra problematika gaxdeba aq-

tualuri saqarTvelosaTvis misi evropis kavSirSi gaerTianebis Semdeg 

erTiani evropuli konstituciis ararsebobis pirobebSi. 

3) dabolos, Cveni naSromi Seexeba erTi SexedviT gareSe da avto-

nomiur, magram, rogorc aRmoCnda, uflebaTa SezRudvis problematikasTan 

mWidrod dakavSirebul saintereso sakiTxs – adamianis uflebaTa evro-

pul samarTalSi ~mizezobrivi kavSiris~ koncefciis gamoyenebadobas; Ses-

wavlilia, Tu ra roli ekisreba an SeiZleba daekisros ~mizezobriv kav-

Sirs~ kanonieri interesebis dasacavad indvidur uflebaTa, maT Soris, 

gamoxatvis Tavisuflebis SezRudvis, iseve rogorc, saerTod konvenciis 

darRvevis aRiarebisa Tu uaryofis Sesaxeb gadawyvetilebis myari da obi-

eqturi safuZvlis SeqmnaSi. marTalia, aseTi mizani winaswar ar yofila 

dasaxuli, magram gamokvlevis procesSi uflebaTa SezRudvis ~aucileb-

lobisa~ da ~Tanazomierebis~ SefasebaTa dasabuTebis logikaSi wvdomam 

ara marto am sakiTxis aqtualuroba gvikarnaxa, aramed naTeli gaxada is 

roli (zogjer Seucvleli), romelic am koncefcias SeuZlia itvirTos 

konvenciis darRvevis aRiarebisa Tu uaryofisaTvis didi Tu mcire mniS-

vnelobis mqone sakiTxTa gadawyvetaSi. amdenad, am mimarTebiT kvleva Se-

moqmedebiTi TvalsazrisiT uaRresad saintereso da moulodnelobebiT 

aRsavse aRmoCnda. 

vfiqrobT, winamdebare gamokvlevis Sinaarsi da daskvniTi debulebe-

bi SesabamisobaSia im miznebTan, romlebsac igi isaxavda.  

 

meTodologiuri TvalsazrisiT naSromi mTlianad emyareba moZRvre-

bas samarTlebrivi saxelmwifos Sesaxeb, xelisuflebaTa gamijvnisa da ma-

Ti urTierTkontrolis, adamianis uflebebis prioritetuli dacvisa da 

samarTlis uzenaesobis principebs. Tematikidan gamomdinare, naSromis um-

niSvnelovanesi meTodologiuri sayrdenia moZRvreba bunebiTi samarTlisa 

da bunebiTi uflebebis Sesaxeb; lokis, grociusis, milis, rusosa da 

sxvaTa Teoriebi da ganmanaTlebluri ideebi, romlebic, Tavis mxriv, na-
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sazrdoebia ~samarTliani samarTlis~ Sesaxeb antikuri periodis filo-

sofosTa (peraklite, platoni, aristotele, ciceroni, seneka) Sexedule-

bebiT. safuZvelmdeb principebad miCneulia, erTi mxriv is, rom adamianis 

sayovelTaod aRiarebuli uflebebi da Tavisuflebebi warmoadgenen waru-

val (xelSeuval) da uzenaes adamianur Rirebulebebs, da meore mxriv, is, 

rom isini SemozRudulia sxvaTa uflebebiTa da zeindividualuri, saja-

ro interesebiT. umTavres Rirebulebebad miCneulia sayovelTao mSvidoba, 

Tavisufleba, Tanasworoba da samarTlianoba, romelTa dasamkvidreblad 

iRvwis Tanamedrove saerTaSoriso Temoba da romlis gamoxatulebasac 

warmoadgens adamianis uflebaTa sferoSi dReisaTvis moqmedi universa-

luri da regionuli saerTaSoriso samarTlebrivi aqtebi, maT Soris _ 

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvencia. am 

TvalsazrisiT, marTebuli iqneba Tu vityviT, rom evropuli konvenciis 

preambula da is suliskveTeba, romliTac mTeli konvenciaa gamsWvaluli, 

CvenTvis warmoadgens im aTvlis wertils, xedvis kuTxesa Tu amosavals, 

romliTac naSromSi dayenebuli sakiTxebi Seswavlilia da gaazrebuli. 

naSromSi gamoyenebulia sxvadasxva specialuri meTodi, kerZod, is-

toriuli, sistemur-struqturuli, normatiuli (dogmatikuri), Sedare-

bis, grafis, da, raRa Tqma unda – logikuri, romelic Tanabrad mniSvne-

lovani iyo nebismieri sakiTxis gamokvlevisas, imisda miuxedavad, damou-

kideblad gamoiyeneboda igi, Tu kvlevis romelime sxva meTodTan Sexame-

biT. 

 

winamdebare naSromis mecnierul siaxled migvaCnia is garemoeba, 

rom igi warmoadgens adamianis uflebaTa evropul samarTalSi gamoxatvis 

TavisuflebasTan dakavSirebuli sakiTxebis pirvel vrcel gamokvlevas 

saqarTveloSi am Tematikis istoriuli, Teoriuli Tu praqtikuli aspeq-

tebis CaTvliT. amasTan, gamokvleva ar aris Semofargluli arc sakuTriv 

gamoxatvis TavisuflebasTan dakavSirebuli specifikuri problemebiT da 

arc mxolod da mxolod evropuli konvenciiTa da misi praqtikiT. erTi 

mxriv, masSi damuSavebulia saerTod adamianis uflebaTa dacvaze evropu-

li kontrolis ganxorcielebebis Taviseburebani (magaliTad ~subsidiu-

robis principi, ~erovnuli Sefasebis Tavisuflebis~ doqtrina); meore 

mxriv, sistemuri da kompleqsuri sakiTxebi (magaliTad, ~SedarebiTi ana-

lizis~ bloki); Seswavlilia SedarebiT axali da TviT evropaSic ki nak-

lebad damuSavebuli adamianTa jgufis difamaciis sakiTxi. erT-erTi ga-

morCeuli siaxlea evropaSi ~sammagi iurisdiqciis~ problemis gaSuqeba, 

romliskenac aqamde ar yofila mipyrobili qarTvel iuristTa yuradReba. 

magram yvelaze ufro TvalsaCino siaxled mainc adamianis uflebaTa ev-

ropul samarTalSi ~mizezobrivi kavSiris~ koncefciis gamoyenebadobisa 
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da aqtualurobis Seswavla unda miviCnioT. es sakiTxi ara Tu saqarTve-

loSi, arsad ar yofila aqamde sagangebod gamokvleuli.  

 

dabolos, oriod sityviT gamoyenebuli terminebis Sesaxeb: 

naSromSi ~adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis 

konvencia~ moxseniebulia sxvadasxvagvarad – rogorc ~adamianis ufleba-

Ta evropuli konvencia~, ~evropuli konvencia~ an ubralod ~konvencia~; 

~adamianis uflebaTa evropuli sasamarTlo~ - rogorc ~evropuli 

sasamarTlo~, ~saerTaSoriso sasamarTlo~ an ~strasburgis sasamarTlo~; 

~decision~ - rogorc ~gadawyvetileba~ 

~judgment~ - rogorc ~ganCineba~. 

Sesabamisi konteqstisda mixedviT, ~Case Law~ (of the ECtHR) moxse-
niebulia, rogorc adamianis uflebaTa evropuli sasamarTlos ~preceden-

tuli samarTali~, an ~samosamarTlo samarTali~, an ~praqtika~ an ~iu-

risprudencia~. 

~adamianis uflebaTa evropul samarTali~ da ~adamianis uflebaTa 

evropuli konvenciis samarTali~ gamoyenebulia erTi da igive mniSvnelo-

biT da maTSi nagulisxmebia erToblivad adamianis uflebaTa da ZiriTad 

TavisuflebaTa dacvis evropuli konvencia da misi gamoyenebis dros Seq-

mnili Case Law. amdenad, sakuTriv terminSi ~Case Law~ nagulisxmebia ara 

marto axali, mudmivmoqmedi sasamarTlos gadawyvetilebebi da ganCinebebi, 

aramed Zveli sasamarTlosa da adamianis uflebaTa evropuli komisiis 

ganCinebebi da gadawyvetilebebi. Sesabamisad, iseT terminebSi, rogoricaa 

~evropuli sasamarTlos midgoma~, ~evropuli sasamarTlos pozicia~ da 

sxv. yovelTvis, rodesac specifikacia ar aris gakeTebuli, nagulisxmebia 

mTeli istoriis manZilze konvenciis organoebis (adamianis uflebaTa ev-

ropuli komisiis, Zveli da axali sasamarTlos) mier SemuSavebuli da 

damkvidrebuli esa Tu is pozicia. 

 

naSromi Sedgeba ~wamZRvarebis~, ZiriTadi nawilisa da ~daskvniTi 

debulebebisagan~; Tan erTvis konvenciis me-10 muxlis Taobaze konvenciis 

organoebis mier Seqmnili sasamarTlo praqtika (adamianis uflebaTa ev-

ropuli sasamarTlos da adamianis uflebaTa evropuli konvenciis ganCi-

nebebisa da gadawyvetilebebis CamonaTvali) da gamoyenebuli literatu-

ris sia. 
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gamoxatvis Tavisuflebis, iseve rogorc adamianis sxva ZiriTad 

uflebaTa aRiarebisa da damkvidrebis istoria ganuyofladaa 

dakavSirebuli filosofiuri, politikuri, samarTlebrivi Tu religiuri 

Sexedulebebis istoriasTan. 

sxvadasxva epoqebSi gabatonebuli Sexedulebebi saxelmwifos 

warmoSobis, samarTlis wyaroebis, politikisa da zneobis, zneobisa da 

religiis urTierTmimarTebis sakiTxebSi uTuod moicavda adamianis, 

pirovnebis konteqsts da gulisxmobda raRac, garkveul pasuxs misi 

raobis, daniSnulebisa Tu rolis Sesaxeb. adamianis faqtobriv da 

samarTlebriv mdgomareobas Sesabamis dros Sesabamis saxelmwifoSi 

gabatonebuli Sexedulebebi gansazRvravda, romlebic, Tavis mxriv, Tavad 

cxovrebis, istoriis, adamianTa inteleqtualuri da sulieri 

ganviTarebisa Tu gamocdilebis kvalobaze yalibdeboda. am wanamZRvrebis 

cvalebadoba, droTa ganmavlobaSi ganapirobebda gabatonebuli 

Sexedulebebis wiaRSi axali, gansxvavebuli Sexedulebebis gaCenas, 

romlebic saerTo, bunebrivi kanonzomierebis gamo ufro progresuli da 

mowinave iyo, vidre gabatonebuli. adamianuri modgmis civilizacia 

adamianTa TviTganviTarebam, codnisa da gamocdilebis dagrovebam da, 

maTTan erTad, SexedulebaTa cvalebadobam ganapiroba. amitom, Tundac amis 

gaTvaliswinebiT, saRad moazrovne adamianTa tvinebs ar SeiZleboda ar 

amoecnoT es kanonzomiereba; ar daenaxaT, rom adamiania yovelgvari 

progresis wyaro da ar misuliyvnen adamianis, rogorc Rirebulebis 

aRiarebis, pirovnebis yovelmxrivi Tavisufali ganviTarebisa da misi 

uflebebis aRiarebis ideamde. 

meore mxriv, radgan adamianis, rogorc socialuri arsebis yofiereba 

warmoudgeneli iyo sxva adamianebTan urTierTobis gareSe da isini 

erToblivi TanaarsebobisaTvis organizaciulad (saxelmwifoebad) 

gaerTiandnen, gaCnda zeindividualuri interesebi _ `saxelmwifo~, 

`samSoblo~, `sazogadoeba~, `xalxi~. religiis gaCenisTanave warmoiSva 

religiuri dogma, romelic dacvas moiTxovda; gaCnda xelisufleba, 

romelic am zeindividualuri interesebis dasacavad Tu misi dacvis 

sababiT axorcielebda uflebamosilebas. amitom, adamianisa da 

zeindividualuri interesebis dapirispirebis problema iseTive Zvelia, 

rogorc Tavad saxelmwifos Seqmna. Sesabamisad, imisda mixedviT, Tu ra 

epoqis, rogori mmarTvelobis saxelmwifosTan gvqonda saqme da rogori 

filosofiuri, samarTlebrivi da sxva Sexedulebebi iyo gabatonebuli, 

ganisazRvreboda is, Tu rogori iyo adamianis faqtobrivi da 

samarTlebrivi mdgomareoba, ra mimarTebaSi iyo igi saxelmwifosTan da 
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sxva zeindividualur interesebTan da ramdenad samarTliani iyo maT 

Soris arsebuli uflebrivi balansi. 

am konteqstSi adamianis uflebaTa istoria dinamikaSi SeiZleba 

warmovidginoT, rogorc saxelmwifos mimarT pirovnebis uflebebis 

gansazRvrisa da pirovnebis mimarT saxelmwifos uflebebis SezRudvis, 

individisa da zeindividualuri interesebis TandaTanobiTi harmonizaciis 

istoria; ra Tqma unda, xangrZlivi uZraobisa Tu zogjer ukusvlebis 

periodebiT. 

procesis aseTi mimarTulebiT ganviTarebas xeli Seuwyo da 

mniSvnelovnad ganapiroba swored im, gabatonebulisagan gansxvavebulma 

axleburma Sexedulebebma, romlebic TavianTi sijansaRis gamo ikvlevdnen 

gzas da TandaTanobiT mkvidrdebodnen; ase vTqvaT – Tavad `azris 

gamoxatvis Tavisuflebam~, miuxedavad imisa, iyo Tu ara is aRiarebuli 

saerTod da ganicdidnen Tu ara Sesabamisi Sexedulebebis mqadageblebi 

devnasa da Seviwroebas saero Tu saeklesio xelisuflebaTa mxridan. 

swored amitom ganixileba es Tavisufleba WeSmaritebis, saerTo 

progresis miRwevis saukeTeso saSualebad, maT Soris _ adamianis sxva 

uflebaTa uzrunvelyofis garantad. 

qvemoT mimoxilulia dasavleT evropis qveynebSi antikuri periodidan 

moyolebuli pirovnebis Tavisuflebis ideis ganviTarebis gza da misi 

saerTo istoriul-samarTlebrivi foni; gadmocemulia, Tu rogor 

aisaxeboda sxvadasxva epoqaSi gabatonebuli Sexedulebebi da istoriuli 

realiebi adamianis uflebebsa da Tavisuflebebze.1 mimoxilulia agreTve 

presis Tavisuflebis istoria, vinaidan, rogorc didi rusi mecnieri 

tarnovski aRniSnavs, `pirovnebis Tavisufleba yvelaze metad swored 

presisa da sityvis TavisuflebiT mkvidrdeba da dasturdeba.2 yuradReba 

gamaxvilebulia inglissa da safrangeTze, vinaidan evropaSi swored es 

qveynebi miuaxlovdnen pirvelad gamoxatvis Tavisuflebis im sayovelTao 

minimalur standartebs, romlebsac samarTlebrivi saxelmwifo unda 

uzrunvelyofdes. 

qvemore retrospeqtiva emsaxureba ara marto gamoxatvis 

Tavisuflebis ideis pirovnebis Tavisuflebis ideasTan mimarTebaSi 

gaazrebas, aramed im istoriuli, samarTlebrivi Tu filosofiuri 

                                                 
1 am sakiTxebze ix: 
Berger A.; Encyclopedic Dictionary of Roman Law, 1953; Jolowicz H.F. and Nicholas J.K.B.; Historical 
Introduction to the study of Roman Law; 1972; Schulz, F. History of Roman Legal Scence, 1946; Continental Legal 
History Series, vol.1. General Survey of Continental Legal History, 1912. Friedrich C.J., Philosophy of law in 
Historical Perspective, 1958; Zweigert K., Encyclopedia of Comparative Law 1969; Holdsworth, sir W., History of 
English Law, 1966; Oliver-Martin F., Historie du droit Francais, 1961; Dias R.W.M. Bibliography of 
Jurisprudence, 1970; Chambliss W.J. and Seidman R.B., Sociology of the Law, 1970; Zepos, P.J., Greek Law, 1949; 
Sauer W., Gerechtigkeit, 1958; Amos M.S. and Walton F.P.: Introduction to French Law, 1967; David R. and de 
Vries H.P.: French Legal System, 1958. 
2 i ,  , . , -  1906, gv.76. 
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sayrdenebis ukeT Secnobas, romelsac gamoxatvis Tavisuflebis sferoSi 

Tanamedrove evropuli midgomebi emyareba. 

!
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antikuri msoflios saxelmwifoebis mTavari ganmasxvavebeli niSani 

samarTlebrivi saxelmwifosagan is aris, rom ar iyo aRiarebuli adamianis 

uflebebi saxelmwifos mimarT da saxelmwifos uflebebis SezRudva 

(saxelmwifos boWva) adamianis uflebebiT. 

miuxedavad maRali kulturuli ganviTarebisa da marTvis 

respublikuri (SedarebiT srulyofili politikuri) formisa, romelic 

uzrunvelyofda Tavisufali moqalaqeebis monawileobas saxelmwifoebriv 

cxovrebaSi, antikuri saxelmwifo STanTqavda pirovnebas. saqme isaa, rom 

saberZneTsa da romSi aRiarebuli iyo e.w. `saxalxo TviTmpyrobelobis~ 

principi, romelic gatarebuli iyo metismetad farTod da 

yovlismomcvlad. religiis, sityvis, Sekrebisa da gaerTianebis 

Tavisuflebebi daSvebuli iyo, magram am TavisuflebaTa Sinaarsi da 

xarisxi Zalze gansxvavdeboda `Tavisuflebis~ dRevandeli gagebisagan. 

antikuri saxelmwifo ar uSvebda, rom calkeul rigiT moqalaqes hqonoda 

Tavisi azrebi da Sexedulebebi, romlebic ewinaaRmdegeboda sayovelTaod 

miRebul normebs. cnebebi `samSoblo~, `mamuli~, `saxelmwifosaTvis 

sasargeblo~, `xalxis keTildReoba~ (salus populi) metismetad amZimebda 

Zveli berZenisa da gansakuTrebiT romaelis cnobierebas saimisod, raTa 

eRiarebinaT pirovnuli ufleba TviTgamorkvevisa, damoukidebeli, saerTo 

Sablonisagan gansxvavebuli ganviTarebisa. Tu natus es non tibi, non mihi, sed 
patriae (Sen daibade arc TviTon SenTvis, da arc CemTvis, aramed 

samSoblosaTvis) – Tavisi megobrisaTvis ciceronis mier naTqvam am 

sityvebSi kargad Cans `saxalxo TviTmpyroblobis~ principis dedaazri da 

misgan gamomdinare msoflmxedveloba. `maradiuli romis~ idea, 

patriotizmisa da nacionalizmis gaZlierebuli grZnoba, romelic 

aRmocenebuli iyo moqalaqeebSi ganuwyveteli omebisa da sxvaTa 

politikuri dajabvnisaTvis brZolebis Sedegad, maTve aiZulebda, rom 

sxvisTvis, vinc ki saxelmwifos mier aRiarebuli rwmenis an politikuri 

normis sawinaaRmdego azrebs gamoTqvamda, ecqiraT, rogorc samSoblos 

saSiSi mtrisaTvis, vis winaaRmdegac yvelaze ufro gadamWreli 

RonisZiebebis gamoyeneba iyo saWiro. sokrates, anaqsagoras da sxva 

filosofosTa magaliTebi, qristianTa devna romSi sakmarisi dadasturebaa 

imisa, rom antikuri samyaro naklebad scemda pativs pirovnebis 

religiuri da zneobrivi Tavisuflebis principebs. `saxalxo 

suvereniteti~ ganixileboda samarTlisa da zneobis normebis erTaderT 

wyarod. aseTi suvereniteti, romelic Trgunavda pirad Tavisuflebas, 
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pirad iniciativasa da damoukideblobas, advilad gadaizarda erTpirovnul 

mmarTvelobaSi. imperiulma romma mTlianad daTrguna es uflebebi, 

romlebic respublikis dros mainc ganagrZobdnen arsebobasa da 

ganviTarebas. imdenad ramdenadac, imperatorTa Zalaufleba SeuzRudavi 

iyo da igi ar iyo dabalansebuli adamianis uflebaTa garantiebiT, igi 

gadaiqca despotiad, romelic arafriT gansxvavdeboda imdroindeli 

aRmosavluri monarqiebisagan, romelTa xalxebma araferi icodnen 

respublikuri mmarTvelobis Sesaxeb. 

pirovnebis idea romis imperiis daSlis Semdeg gaZlierda. 

barbarosebis mier Seqmnili saxelmwifoebi swored am sawyiss daemyara. 

germanuli feodalizmi daefuZna individualizmis, adamianTa calkeuli 

jgufebis TviTmmarTvelobis sawyisebs, romelic Tavis mxriv efuZneboda 

pirovnebis, ufrossa da xelqveiTs, siuzerensa3 da vasals Soris 

urTierTobis ideas. aseTi urTierToba gulisxmobda erTgvar 

xelSekrulebas, romelic zustad gansazRvravda erTmaneTisadmi ufleba-

movaleobebs. siuzerenis mxridan mciredi gadaxveva uflebamosilebidan, 

vasals aZlevda ara marto daumorCileblobis, aramed ZaliT 

SewinaaRmdegebis uflebasac. aseTi wesrigi iyo mTels feodalur kibeze. 

Sida omebi da ajanyebebic am urTierTvaldebulebebis darRvevas 

ukavSirdeboda.4 ase SeizRuda inglisis mefis uflebebic qveSevrdomTa – 

winaSe, rodesac baronebma aiZules mefe (ioane umiwawylo), xeli moewera 

Tavisuflebis didi qartiisaTvis (Magna Carta Libertatum) 1215 wels.  es 
iyo evropaSi marTlac pirveli mniSvnelovani dokumenti mefis 

xelisuflebis seriozuli SezRudvisa. marTalia igi kvlav umaRles 

xelisufalad rCeboda, magram amieridan igi ganixileboda, rogorc 

pirveli `seniori~ TanasworTa Soris (primus inter pares), amitom mas aRar 
unda hqonoda gansakuTrebuli uflebebi da upiratesobebi, rac ar 

gamomdinareobda vasalsa da siuzerens Soris Cveulebrivi urTierTobidan. 

individualizmisa da TviTmmarTvelobis aseTi sawyisebi mTlianad 

ewinaaRmdegeboda romis sajaro samarTlis xelisuflebas. rogorc 

saxalxo TviTmprobloba, ise imperatoruli, sruliad ar uSvebda 

saxelmwifoSi calkeuli pirebisa Tu garkveuli jgufebis 

damoukideblobas. swored amitom, rodesac ganxorcielda romis 

samarTlis recefcia evropul qveynebSi, mefis xelisufleba Seecada, 

romauli patriotizmis ideasTan erTad igi absoluturi monarqiis 

damkvidrebisaTvis gamoeyenebina. am mimarTebiT gansakuTrebiT warmatebuli 

iyo safrangeTi. mefis xelisuflebam SeZlo marjved gamoeyenebina xalxis 

miswrafeba politikuri erTianobisaken damqancveli omebis (maT Soris – 

aswliani omis) Semdeg da daiwyo samefo absolutizmis ideebis qadageba 

                                                 
3 Suzerain (ing.) – feodali 
4
magaliTad, glexTa omebi germaniaSi, Jakeri (glexTa ajanyeba) safrangeTSi, uoT tailoris ajanyeba 

inglisSi da sxv. 
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erovnuli erTianobisa da simtkicis droSiT. am ideebis momxreTa 

sayvareli lozungi iyo safrangeTSi erTi rwmenis, erTi kanonis da erTi 

mefis arseboba (une fui, une loi, uni roi). am gziT ganxorcielda mefis nebisa 

da kanonis nebis gaigiveba: si veut le roi, si veut la loi (rac surs mefes, is 
surs kanonsac). aqedan gamomdinare, ludoviko me-XIV-s marTlac SeeZlo 

eTqva L’etat c’est moi! (saxelmwifo, es me var!). amis gaTvaliswinebiT 

cxadia, absolutizmis epoqaSi (XVII-XVIII saukuneebi) pirovnebis 

Tavisuflebis Sesaxeb laparakic ki ar SeiZleba. adamiani, faqtobrivad 

warmoadgenda obieqts, da ara subieqts samarTlisa. misi roli pasiuri 

iyo. mas evaleboda damorCileboda xelisuflebis gankargulebebs; misi 

TviTnebobis winaaRmdeg ki araviTari garantiebi ar gaaCnda. 

amrigad, absoluturma monarqiam Zlieri dabrkolebebi Seuqmna 

adamianTa miswrafebas politikuri Tavisuflebisaken. aranaklebi 

dabrkolebebi Seuqmna mas kaTolicizmis sulierma despotizmma (aseTi 

despotizmi gacilebiT naklebi xarisxiT iyo marTlmadideblobaSi). Tu 

qristianobam Tavis droze romSi Ziri gamouTxara adamianTa cnobierebaSi 

cezarizmisa da uZleveli saxelmwifosadmi morCilebis ideis batonobas, 

kaTolikuri eklesiis saxiT igi gadaiqca umkacres dogmatikad, romelic 

ganxilvasa da gadasinjvas ar eqvemdebareboda. 

amitom gasakviri ar aris, rom  reformatoruli ideebi pirvelad 

gacxadebul iqna swored rwmenis, adamianis RmerTTan urTierTobis 

sakiTxebSi. reformacia daeyrdno germanul-feodalur individualizms, 

romelic mTlianad daTrguna absolutizmma da kaTolicizmma. reformaciam 

uaryo `qristes Suamavlebis~ xelisufleba, maTdami morCileba da 

gaacxada sindisis Tavisufleba. es, arapirdapir, absolutizmisaTvis 

Cacemuli laxvaric iyo; vinaidan, Tu dadgindeboda adamianis ufleba 

Tavisi sindisis Sesabamisi rwmena hqonoda, Tu sasuliero Temobis 

organizaciebi Tavisufalni iqnebodnen, imavdroulad daSvebuli unda 

yofiliyo Sekrebebis (religiur Tu sxv.), sityvis, aRzrdis, ganaTlebisa 

da sxva Tavisuflebebi. marTalia reformatoruli ideebis mqadageblebi 

(maT Soris luTeri)5 ase Sors ar midiodnen, magram es principebi 

aucileblad unda gasuliyvnen da gavidnen kidevac religiuri sferos 

farglebidan politikur urTierTobebis sferoSi. es yvelaze advilad 

inglisSi ganxorcielda, ramdenadac religiuri individualizmis 

moZRvreba aq xelsayrel niadagze daeca. parlamentsa da stiuartebs 

Soris politikuri brZola da reformatoruli moZraoba erTmaneTs 

Seerwya da revoluciaSi gadaizarda. es adamianis uflebaTa axali 

monapovriT dagvirgvinda. inglisSi miRebuli ori dokumenti – habeas 

korpusis aqti (Act of Habeas Corpus – 1679) da uflebaTa bili (Bill of 
Rights – 1689) adamianis ZiriTad uflebaTa ganviTarebis gzaze mniSvnelovan 

                                                 
5
 martin luTeri, germaneli Teologi da reformatori (1483-1546) 



 27

etaps warmoadgenda. pirvelma maTganma Seqmna sasamarTlo kontrolis 

efeqtiani garantia ukanono dapatimrebis winaaRmdeg;6 meorem ki daadgina 

mefisaTvis peticiiT mimarTvis ufleba. am uflebis gamoyenebis SemTxvevaSi 

adamianis dapatimreba da devna ukanonod CaiTvleboda da unda 

SeCerebuliyo mefis mier peticiis ganxilvamde. 

individualizmis ideam, romelic me-XVI saukunis reformatorulma 

moZraobam dabada da inglisur revoluciaSi ganxorcielda, Tavisi 

Semdgomi dadastureba da ganviTareba hpova bunebiT samarTalsa da 

filosofiaSi. Seiqmna uzarmazari literatura sazogadoebrivi 

xelSekrulebis, adamianis bunebiTi uflebebis Sesaxeb. es ideebi gabatonda 

me-XVIII saukunis sazogadoebriv moRvaweTa cnobierebaSi. bunebiTi 

samarTlisa da bunebiTi uflebebis Sesaxeb lokis,7 volfis,8 

blekstonis,9 rusosa da sxvaTa mier Seqmnili moZRvrebis safuZvels 

warmoadgens hipoTeza pirovnebis absoluturi sawyisi damoukideblobis 

Sesaxeb. adamianebi daibadnen sruliad Tavisufalni da Tanasworni; 

saxelmwifod gaerTianebisas maT saxelmwifos gadasces TavianTi 

xelisuflebis garkveuli nawili, raTa mas daecva maTi darCenili 

Tavisufleba. amitom saxelmwifos (xelisuflebis) mizania pirovnebis 

Tavi

                                                

suflebis dacva. 

am ideebis yvelaze naTel aRiarebasa da gamarjvebas warmoadgenda 

safrangeTis didi revolucia da am revoluciis Sedegad miRebuli 

`adamianisa da moqalaqis uflebaTa deklaracia~ (Déclaration des droits de 
l’homme et du citoyen). 1786 wlis 26 agvistos miRebuli es deklaracia 

yvelaze pirveli dokumentia evropaSi adamianTa Tavisuflebasa da 

Tanasworobas rom aRiarebs.10 `adamianebi ibadebian Tavisufalni da 

Tanabari uflebebiT da aseTebad rCebian. sazogadoebrivi gansxvavebani maT 

Soris SeiZleba dadgindes mxolod kanoniT~ (m.1). `TiToeuli politikuri 

 
6 sasamarTloSi wardgenis statutoruli ufleba dapatimrebulTaTvis manamde daadgina habeas korpusis 

Sesaxeb 1640 wlis aqtma. magram igi efeqtianad ver uzrunvelyofda am uflebas. 1979 wlis aqtma 

Seqmna meqanizmi darRveuli uflebis aRdgenisa. ganisazRvra sasamarTloSi wardgenis vada 

(dapatimrebidan araumetes 20 dRe); sasamarTlos mieca ufleba, gaeSva dapatimrebuli TavdebiT an 

sawindriT Tavdebobis safuZvelze. aikrZala xelmeored dapatimreba imave darRvevisaTvis; agreTve, 

dapatimrebulis inglisis farglebs gareT (irlandiaSi, SotlandiaSi an sxvagan) gagzavna. uflebaTa 

bilma (1689) damatebiTi garantiebi Seqmna. man akrZala eqscesiuri sawindaris moTxovna sasamarTlos 

mxridan (ix. The Oxford Companion to Law by David M.Walker. 1980, gv.545-546). 
7
 jon loki (Locke) – ingliseli filosofosi (1632-1704). misi ZiriTadi Sromebia Essays on the Law of 

Nature (1954), Letters on Toleration (1968, 1690 da 1692); Two treaties on Civil Government (1690) da Essay 
conserning on Civil Government (1690). 
8
 von qristian volfi (Wolf) – germaneli filosofosi (1679-1754) misi mTavari Sromaa Philosophie 

premiére (1729) 
9 ser uiliam bleqstoni (Blackstone) (1723-1780), iyo inglisis dedoflis generaluri solisitori, 

samefo sasamarTlos mosamarTle. saxeli gaiTqva leqciebiT (inglisis samarTlis sakiTxebze) 

oqsfordis universitetSi. misi ZiriTadi Sromaa Commentaries on the Law of England (1765-70). 
10 mas cotaTi uswrebda amerikuli Statebis mier miRebuli virjiniis deklaracia (Virginia Bill of Rights 
– 1776 wlis 12 ivnisi), romelic evropul bunebiT samarTalsa da inglisuri saerTo samarTlis 

tradiciebs emyareboda. igi ZiriTadi uflebebis Sesaxeb msoflioSi pirvel srulyofil dokumentadaa 

aRiarebuli (ix. k.kublaSvili. ZiriTadi uflebebi. gamomcemloba `jisiai~, gv.28). 



 28

kavSiris mizania adamianis bunebiTi da xelSeuvali uflebebis dacva. es 

uflebebia – Tavisufleba, sakuTreba, usafrTxoeba da ZaladobisaTvis 

winaaRmdegoba~ (m.2). deklaraciam ganmarta Tavisuflebis sazRvrebi: 

`Tavisufleba niSnavs yvelafris keTebis uflebas, rac sxvas ar ayenebs 

zian

arTlisa, moralisa da religiisa, miuxedavad misi raobisa 

Tu 

is, erTmaneTisadmi maTi ufleba-movaleobebis farglebis 

saki

amocana da saxelmwifo 

daka

                                                

s~ (m.4).11 

Teoriebma sazogadoebrivi xelSekrulebisa da bunebiTi uflebebis 

Sesaxeb uzarmazari gavlena moaxdina TanamedroveTa cnobierebaze da 

realurad gamoiwvia yvelaze ufro seriozuli da mniSvnelovani 

reformebi sazogadoebriv cxovrebaSi. me-XIX saukuneSi ki Stirnerisa12 

da nicSes gabatonebulma Teoriebma, anarqistebis, rogorc ukiduresi 

individualistebis vnebiT aRsavse SeZaxilebma axali elferi Semates 

moZRvrebas pirovnebis Sesaxeb, rogorc erTaderT realur wyaros 

yovelgvari sam

dogmebisa. 

pirovnebis Tavisuflebis idea kidev ufro ganviTarda SemdgomSi; 

damuSavda pirovnebis Tavisufali ganviTarebis, adamianisa da saxelmwifos 

urTierTob

Txebi. 

magaliTad cnobili mwerali, profesori esmeini 1903 wels werda: 

`cocxali adamianebi, romlebic qmnian sazogadoebas, arian arsebebi, 

romlebsac aqvT zneobrivi pasuxismgeblobis grZnoba da unari, marTon 

TavianTi qmedeba. politikuri sazogadoeba funqcionirebs mxolod Tavisi 

wevrebis interesebisaTvis. umTavresi interesi da adamianis umTavresi 

ufleba – esaa SesaZlebloba, Tavisuflad ganaviTaros Tavisi Tvisebebi. 

saukeTeso garantia am ganviTarebisa _ esaa pirovnebis ufleba, Tavisi 

mixedulebiT warmarTos igi, Tavisi nebiT, Tavisi SiSiTa da riskiT; 

mTavaria ar daarRvios sxvaTa uflebebi. pirovnebis Tavisufali 

ganviTarebis uzrunvelyofaSi mdgomareobs swored sxvadasxva 

Tavisuflebebis azri. maTi pativiscemis gareSe politikuri sazogadoeba 

ver SesZlebs Seasrulos Tavisi ZiriTadi 

rgavda Tavis azrsa da arsebobis mizezs~.13 

ar SeiZleba gverdi avuaroT ingliseli filosofosisa da iuristis 

j.s.milis14 traqtats `Tavisuflebis Sesaxeb~, romelic dResac 

klasikurad iTvleba am sakiTxSi. igi saubrobs individebTan mimarTebaSi 

ukve ara saxelmwifos, aramed sazogadoebis xelisuflebis farglebze. man 

wina planze wamowia sazogadoebis winaSe pirovnebis pasuxismgeblobis 

 
11 safrangeTis 1958 wlis 4 oqtombris (amJamad moqmedi) konstituciis preambula am deklaracias 

konstituciis ganuyofel nawilad acxadebs. 
12 maqs Stirneri (Stirnen) – germaneli filosofosi (1806-1856) 
13 A.Esmein, `Elements de droit constitutionel~, 1903, gv.381. 
14 jon stiuart mili (1806-73) rogorc filosofosi, igi ganicdida ieremia benTamis gavlenas. misi 

cnobili Sromebia `logikis sistema~ (1843), `politikuri ekonomiis principebi~ (1848), 

`warmomadgenlobiTi xelisufleba~ (1861), `utilitarianizmi~ (1863). 
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aspeqtic. `erTaderTi mizani, risTvisac saxelmwifos an sazogadoebas 

ufleba aqvs Caerios Tavisi wevris TavisuflebaSi, aris TviTdacva da 

sxva pirisaTvis zianis miyenebis acdena... pirovneba pasuxismgebelia 

sazogadoebis winaSe imdenad, ramdenadac misi moqmedeba exeba sxva 

pirebsac. magram Tu misi moqmedeba Seexeba mxolod TviTon mas, misi 

Tavi

, cxovrebis wesis Tavisuflad arCevis, moqmedebis 

Tavi

eTive 

didi

iarebuli debulebis kritikis SeuzRudveloba. man ase 

daay

rkolebs gulwrfeli da damoukidebeli 

Sexe

sufleba SeuzRudveli unda iyos~. 

igi individur Tavisuflebas or nawilad hyofda _ Sinagan sferod 

(sindisis, azris, grZnobis, Sexedulebebisa da simpaTiebis Tavisufleba, 

azris gamoxatvisa da gavrcelebis Tavisufleba) da garegan sferod 

(saqmianobis, profesiis

sufleba da sxv.). 

ingliseli filosofosi da samarTalmcodne gansakuTrebul 

mniSvnelobas aniWebs azrisa da sityvis Tavisuflebas. misi azriT, sityvis 

Tavisuflebis SezRudva damRupvelia maSinac ki, rodesac es xdeba 

sazogadoebis TanxmobiT da, miT ufro maSin, rodesac amas xelisufleba 

akeTebs sazogadoebrivi azris gauTvaliswineblad. igi miiCnevs, rom erTi 

adamianis iZuleba, ar gamoavlinos gansxvavebuli Sexedulebebi, is

 borotebaa, rogorc mTeli kacobriobis iZuleba, rom gaCumdes. 

milma SesaniSnavad daasabuTa, rom daSvebuli unda yofiliyo Tundac 

sayovelTaod aR

ena sakiTxi: 

_ ras emyareba sayovelTaod miRebuli debulebebis absoluturi 

WeSmariteba? romelime azris gamoTqmis akrZalva igivea, rac sazogadoebis 

mxridan Tavisi ucodvelobis, Tavisi Seumcdarobis aRiareba. milis azriT, 

rodesac gansxvavebuli Sexedulebebi mcdaria, is mainc SeiZleba Seicavdes 

WeSmaritebis elements, da sxva SexedulebebTan misi Sejerebis Semdeg, 

SeiZleba moxdes danarCeni WeSmaritebis miRweva. xolo rodesac 

sazogadoebrivi azri marTlac absoluturi WeSmaritebaa da igi aRar 

daeqvemdebareba kritikas, igi daemgvaneba siZvelis feriT dabindul 

akviatebul azrs da gaufasurdeba misi gonivruli safuZvlebis gageba. es 

WeSmariteba dakargavs sicocxlisunarianobas da gaxdeba ubralo 

formaloba, romelic daab

dulebebis warmoSobas.15 

tarnovskim (1906) yuradReba gaamaxvila individualizmisaTvis 

safrTxeze TviT demokratiuli respublikis arsebobis pirobebSic ki. misi 

azriT, ar SeiZleboda yofiliyo gamoricxuli umravlesobis mxridan 

umciresobis daTrgunva. amitom igi adamianis uflebaTa dacvis mTavar 

                                                 
15 inglisur filosofiur literaturaSi saerTod Warbobs individualizmisadmi simpatiebi. milis 

garda, individualizmis Teoretikosebad SeiZleba davasaxeloT a.smiti, bentami, g.spenseri. frangebidan 

– prudoni. yvelaze ufro naTeli filosofiuri dasabuTeba individualizmisa ganaxorciela Stirnerma. 
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gara

moiqeci ise, rom TiToeuli Seni saqcieli rac SeiZleba metad 

Sees

TanamSromlobis, adamianis uflebaTa da 

TavisuflebaTa qmediTi saerTaSoriso-samarTlebrivi meqanizmebis SeqmniT 

RbeWda adamianTa Temobam. 

 
 

                                                

ntias am RirebulebebiT adamianTa gajerebulobaSi, mis saerTo 

eTikur-politikur normad gadaqcevaSi xedavda.16 

TandaTanobiT wina planze wamoiwia TavisuflebiT mosargeble 

subieqtebis mxridan TviTSezRudvis aucileblobis ideam. aRiarebuli iqna 

formula: `

abamebodes saerTo da sxva pirTa interesebs (imanuil kanti, georg 

elineki).  

rogorc vxedavT, me-18 saukunis bolosa da me-19 saukuneSi pirovnebis 

Tavisuflebis, sazogadoebis interesebTan mimarTebaSi am Tavisuflebis 

farglebis saerTo gageba dasavleT evropaSi ukve miuaxlovda Tanamedrove 

evropul Sexedulebebs. Tumca maTi realuri uzrunvelyofa yovelTvis 

ver xerxdeboda. omebis (gansakuTrebiT me-2 msoflio omis), 

revoluciebis, saxelmwifo gadatrialebebis, xelisuflebis cvalebadobis 

periodebSi araerTxel darCenila igi qaRaldze. swored amitom, me-20 

saukune saerTaSoriso 

a

 

 

 
16 E.T p i ,  , . , 1906, gv.75-76. 
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beWdvis gamogonebamde gamoxatvis Tavisuflebis istoria evropaSi 

mWidrod ukavSirdeba Sekrebisa da gaerTianebis Tavisuflebis istorias. 

zepiri sityvis Tavisuflebas mniSvnelovanwilad isic gansazRvravda, iyo 

Tu ara daSvebuli Sekrebisa da gaerTianebis Tavisufleba. ufro metic, 

zepiri sityvis Tavisufleba erTgvarad gaigivebulic ki iyo am 

TavisuflebebTan. 

Sekrebis, mitingis, gaerTianebis Tavisufleba evropaSi iseTive 

kanonzomierebiT viTardeboda, rogorc adamianis sxva Tavisuflebani. 

absolutizmis dros, cxadia, es Tavisufleba ver iqneboda 

daSvebuli, radgan xalxis Sekreba da politikur sakiTxebze saubari 

safrTxes uqmnida absolutizms, romlis principic iyo divide et impera 
(dayavi da ibatone). 

amitom es Tavisuflebani SedarebiT farTod gamoiyeneboda mxolod 

respublikuri romis dros da agreTve germanuli feodalizmis xanaSi 

(susti centraluri xelisuflebis arsebobisas). absoluturi 

monarqiebis epoqaSi es Tavisuflebani mniSvnelovnad SezRuda. erTaderTi 

gamonaklisi iyo inglisi. man xeluxleblad SeinarCuna Zveli germanuli 

samarTali Sekrebisa da gaerTianebis Tavisuflebis sferoSi. inglisSi 

politikuri Sekrebebi da politikuri mitingebi seriozul rols 

asrulebda qveynis cxovrebaSi da, Sesabamisad, isini Sexedulebebisa da 

ideebis sajarod gamoTqmis saSualebas warmoadgenda. 

safrangeTSi 1789-81 wlebSi pirvelad dadginda Sekrebisa da 

gaerTianebis Tavisufleba `uiaraRod da politikuri kanonebis dacviT~. 

Semdeg evropis sxva qveynebis konstituciebmac gaiTvaliswines es 

Tavisuflebani policiuri wesebis dacvis Sesaxeb iseTive daTqmiT, rac 

asaxavda xelisuflebis mxridan dabali fenebisadmi undoblobas. aseTi 

daTqma ar iyo mxolod inglisSi. beWdvis gamogonebis Semdeg gamoxatvis 

Tavisuflebis realuri mdgomareoba evropaSi umTavresad presis 

Tavisuflebis mixedviT ganizomeboda. amitom Cvenc swored misi 

mimoxilva miviCnieT ufro mniSvnelovnad. 

 

* * * 

presis Tavisuflebis istoria 3 ZiriTad etapad SeiZleba daiyos:  

1. mkacri winaswari cenzurisa da mkacri represiuli reJimis 

erTdroulad arsebobis periodi;  
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2. winaswari cenzuris gauqmebis Semdeg mkacri represiuli sistemis1 

periodi;  

3. liberaluri represiuli sistemis Camoyalibebis xana.  

presis realuri Tavisuflebis damkvidreba evropaSi swored am 

mesame etapidan iwyeba. 

 

nabeWdi sityvis mniSvneloba evropaSi Tavidanve, wignis beWdvis 

gamogonebisTanave2 damsaxurebulad iqna Sefasebuli. misi Zlieri gavlena 

da zemoqmedebis unari maSinve aRiares, rogorc ki pirveli nabeWdi 

wignebi gamoCnda. umal iqna danaxuli isic, rom zepiri sityvisagan 

gansxvavebiT, nabeWdi sityva ar ikargeboda, igi rCeboda da momaval 

Taobebs gadascemda im vnebaTaRelvas, romlebic maT winaprebs gaaCndaT. 

amitom saeklesio xelisufleba SiSiTa da undoblobiT Sexvda adamianis 

gonebis am axal nawarmoebs. v.hiugom Tavisi romanis (parizis 

RvTismSoblis taZari) personaJis piriT kargad gadmosca is 

ganwyobileba, romelic wignis mimarT Seeqmna kaTolikur eklesias. igi 

SiSobda, rom `wigni moklavda eklesias~. amitom, winaswari cenzuris 

pirvelive mcdelobebi ukve me-XV saukuneSi arsebobda. 1501 wels romis 

papma aleqsandre VI-m daadgina cenzura oTx germanul provinciaSi im 

argumentiT, rom `gaCnda bevri wigni, romlebic Seicavdnen mcdar, yalb 

da damRupvel doqtrinebs, maT Soris – wminda qristianuli 

sarwmunoebis winaaRmdeg~. 1515 wels, reformaciis dawyebamde, ukve 

SemoRebuli iqna axali wesi, romelic iTvaliswinebda sasuliero 

cenzuras mTeli kaTolikuri samyarosTvis. `amieridan veravin gabedavs 

verc romSi da verc sxva qalaqebsa Tu diocezebSi (saepiskopoebSi) 

dabeWdos raime wigni an Txzuleba adgilobrivi episkoposis an 

inkvizitoris mier misi ganxilvisa da mowonebis gareSe~. bevri dro 

dakarges maSin episkoposebma da inkvizitorebma eretikosebis wignebis 

ganxilvasa da akrZalvaSi. 

saero cenzura dasavleT evropaSi sasuliero cenzuris Semdeg 

gaCnda. pirveli saero cenzura daarsda germaniaSi 1529-30 wlebSi. 

inglisSi dedoflis pirveli gankarguleba winaswari cenzuris Sesaxeb 

gamocxadebul iqna 1530 wels. safrangeTSi igi 1538 wels daarsda. 

wignis beWdvis saqmis ganviTareba absolutizmis epoqas emTxveva 

(XVI-XVIII saukuneebi). amitom, gasakviri ar aris, rom absoluturma 

monarqiam da eklesiam daundobeli omi gamoucxada wigns. am brZolaSi 

erT mxares iyo devna, gasamarTleba, sasjeli, wameba; meore mxares – 

SeuiaraRebuli sityva, uSiSrad rom saubrobda simarTleze. da sityvam 

                                                           
1
 represiuli sistema gamoricxavs winaswar akrZalvebs da Semoifargleba mxolod `azris gamoxatvis~ 

Semdgomi (post factum) iuridiuli SedegebiT 
2
wignis sabeWdi manqana gamoigona iohans gutenbergma, romelic cxovrobda q.strasburgSi. pirveli 

wigni daibeWda 1455 wels (le Petit Larousse, 100e édition, 2005. gv.1421). 
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gaimarjva. TandaTanobiT presis Tavisufleba principulad iqna 

aRiarebuli evropul qveynebSi da gauqmda winaswari cenzura inglisSi – 

1695 wels, SveciaSi – 1766 wels, daniaSi – 1770 wels, safrangeTSi – 

1789 wels, norvegiaSi – 1814 wels, belgiasa da niderlandebSi – 1815 

wels, germaniaSi, avstriaSi, italiaSi da SveicariaSi – 1848 wels, 

espaneTSi – 1876 wels. yvelgan dadginda represiuli sistema. marTalia 

es jer kidev ar niSnavda presis realur gaTavisuflebas, magram 

winaswari cenzuris gauqmeba ukve mniSvnelovan winapirobas qmnida am 

Tavisuflebis ukeTesad uzrunvelyofisaTvis. 

 

inglisi 

 

pirveli gamarjveba presam inglisSi izeima, sadac misi mdgomareoba 

tragikuli iyo kaTolikuri da protestantuli eklesiebis mwvave 

dapirispirebis gamo. wignebs wvavdnen eWviani kaTolikebic da 

protestantebic. inglisSi mefe henri me-VIII-is dros swvavdnen 

protestantul wignebs. Semdeg, rodesac mefem ganizraxa gandgomoda 

kaTolikur eklesias, daiwyes kaTolikuri wignebis wva. mefe eduard VI-

is dros grZeldeboda kaTolikuri wignebis dawva. dedofal marias 

dros, romelic kaTolike iyo, swvavdnen protestantul wignebs. 

dedofal elisabedis dros ki isev kaTolikuri wignebis jeri dadga. 

1622 wels inglisSi daarsda perioduli presa – pirveli 

yoveldRiuri gazeTi.3 magram beWdvaze saerTo zedamxedvelobas 

axorcielebda cnobili `varskvlavuri palata~, romelic warmoadgenda 

despotizmisa da TviTnebobis saSualebas. sasjelis gavrcelebuli 

saxeebi iyo samarcxvino boZze gakvra, piris akerva, yurisa da marjvena 

xelis moWra, samudamo patimroba, zogjer sikvdiliT dasjac ki. 

magaliTad dedofal elisabedis dros xeli mohkveTes jon stebss 

mxolod imitom, rom man dawera Txzuleba puritanizmis sasargeblod 

(inglisuri eklesiis winaaRmdeg). 1637 wels religiuri pamfletebis 

SeTxzvisaTvis (puritanizmis suliskveTebiT) sam mwerals miesaja 

uzarmazari jarima, samarcxvino boZze gakvra, yuris moWra da samudamo 

patimroba. marTalia 1641 wels `varskvlavuri palata~ gauqmda, magram 

stiuartebis dinastiis aRdgenis Semdeg (1666w.) xelaxla SemoiRes 

mkacri SezRudvebi presisaTvis specialuri statutis safuZvelze 

(Licensing Act); aRdgenil iqna winaswari cenzura da eretikuli Tu 

meamboxe wignebis avtorebs mkacri sasjelebi elodebodaT. 

e.w. `sasaxelo~ revoluciis Semdeg (1681) winaswari cenzura sul 

male gauqmda. im periodisaTvis zemoaRniSnul aqts (beWdvis nebarTvis 

Sesaxeb) gauvida vada. daisva sakiTxi vadis gagrZelebis Sesaxeb. TemTa 

                                                           
3 pirveli gazeTi mTels evropaSi, rogorc perioduli gamocema, daarsda antverpenSi (belgia) 1605 

wels. 



 34

palata amis winaaRmdegi iyo. lordTa palata ki moiTxovda vadis 

gagrZelebas. TemTa palatam moamzada specialuri kanonproeqti, romelic 

iTvaliswinebda winaswari cenzuris aqtis gauqmebas da motivirebuli 

iyo. Tumca, es motivacia principul mosazrebebs ki ar eyrdnoboda, 

aramed praqtikul, utilitarul mosazrebebs (magaliTad, naTqvami iyo, 

rom winaswari cenzura abrkolebda wigniT vaWrobas da iyo 

samarTaldarRvevaTa Cadenis sababi). rodesac es bili lordTa palatam 

meored ganixila, aRar gamoTqmula sawinaaRmdego mosazrebebi. amrigad, 

yovelgvari xmauris gareSe, winaswari cenzura inglisSi gauqmda 1695 

wels. magram es jer kidev ar niSnavda srul Tavisuflebas. marTalia 

yvelas SeeZlo is daebeWda, rac surda, magram maT emuqrebodaT devna 

`paskvilebis Sesaxeb~ gaugebari da bundovani kanonis safuZvelze. am 

kanonis Sinaarsi imdroindeli iuristebisTvisac ki gaugebari iyo. 

magaliTad, inglisuri samarTlis kargi mcodne uiliam fiTi (pirveli)4 

(XVIII s.). ambobda, `rac Semexeba me, arasodes mesmoda, Tu ra aris 

paskvili~. 

am kanonis safuZvelze bevri mwerali daisaja. magaliTad daniel 

defo paskvilisaTvis, romelSic gakritikebuli iyo inglisuri eklesiis 

politika disidentebis mimarT. mwerals miesaja samarcxvino boZze 

gakvra da ganusazRvreli vadiT patimroba (misi udidebulesobis 

mixedulebiT). mxolod ramdenime wlis Semdeg gaaTavisufles defo 

gavleniani megobrebis wyalobiT. ase rom, me-18 saukunis inglisSi 

Tavisufali presa ar arsebobda. Tumca, unda aRiniSnos rom aq viTareba 

mainc ufro ukeTesi iyo, vidre kontinentur evropaSi, sadac batonobda 

mkacri saero da sasuliero cenzura. 

realuri gardatexa moxda me-18 saukunis bolos, 1792 wels, 

rodesac inglisis parlamentma miiRo specialuri aqti, romliTac nafic 

msajulTa sasamarTlos gadaeca presis saqmeebis ganxilvis 

uflebamosileba. mTavari is iyo, rom nafic msajulTa sasamarTlos ara 

marto imis ufleba gadaeca, ganexila sakuTriv publikaciis faqti, 

aramed imisac, rom Tavad Seefasebina, warmoadgenda Tu ara publikacia 

samarTaldarRvevas da moqmedebda Tu ara piri braleulad. faqtobrivad 

am periodidan daiwyo presis Tavisufleba inglisSi. dadginda azris 

gamoxatvis Tavisuflebis sazRvari – gamoTqmuli Sexedulebebi ar unda 

yofiliyo samarTaldarRveva; xolo sakuTriv is sakiTxi, CaiTvleboda 

Tu ara gamoTqmuli Sexedulebebi samarTaldarRvevad, nafic msajulTa 

sasamarTlos unda gadaewyvita. mTavrobis warmomadgeneli, romelic Tavs 

Seuracxyofilad CaTvlida, iseve, rogorc nebismier sxva pirs, SeeZlo 

saqme aReZra avtoris winaaRmdeg ciliswamebis an difamaciisTvis nafic 

msajulTa sasamarTloSi, romelsac SeeZlo gamoeyenebina 

                                                           
4 Pitt William (the first) (1708-1778) – ingliseli politikosi, inglisuri nacionalizmis lideri. (La Petit 
Larouse, 2005,  gv.1644). 
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administraciuli RonisZiebebi perioduli gamocemis an paskvilis 

avtoris mimarT. maSinac ki, rodesac saqme Seexeboda SeiaraRebuli 

ajanyebisa Tu daumorCileblobisaken mowodebas, inglisis mTavrobas ar 

SeeZlo gazeTis daxurva, Sesabamisi nomris konfiskacia an ganadgureba. 

es mxolod sasamarTlos saSualebiT da saqmis arsebiTi ganxilvis 

Semdeg SeiZleboda momxdariyo. 

nafic msajulTa sasamarTlom inglisSi istoriulad didi roli 

Seasrula am Tavisuflebis realuri damkvidrebis saqmeSi; gansakuTrebiT 

imiT, Tu rogor axdenda igi dasaSvebi Tu dauSvebeli Sexedulebebis 

gansazRvras, ras miiCnevda gasakicxad da ras ara. inglisis samefo 

sasamarTlos mTavari mosamarTle lordi kenioni werda erTi 

literaturuli procesis Semdeg: presis Tavisuflebis arsis gageba 

iolia. TiToeul adamians SeuZlia dabeWdos yvelaferi, rasac 12 

Tanamoqalaqe (igulisxmebian nafici msajulebi) ar miiCnevs gasakicxad. 

amgvarad, inglisSi Camoyalibda represiuli sistema. presis 

Tavisufleba SezRuduli iyo samoqalaqo da sisxlissamarTlebrivi 

pasuxismgeblobis saerTo safuZvlebiT. pasuxismgeblobis farglebi 

Zalze elastiuri da moqnili iyo, rac nafic msajulTa sasamarTlos 

mixedulebis farTo SesaZleblobas aZlevda. es SesaZlebloba maT presis 

Tavisuflebis sasargeblod gamoiyenes. raime specialuri kanoni presis 

darRvevebis Sesaxeb inglisSi arasdros miuRiaT. inglisSi damkvdrebuli 

maRali standartebi Semdeg farTod gavrcelda yvela anglo-saqsur 

miwaze. 

 

safrangeTi 

 

safrangeTSi presis Tavisuflebam sxva gza gaiara. safrangeTis did 

revoluciamde, absoluturi monarqiis politikuri wyobis Sesabamisad, 

moqmedebda mkacri winaswari cenzura da mkacri sisxlissamarTlebrivi 

represia beWdvis Sesaxeb sxvadasxva wesebis darRvevisaTvis. 

mTavrobisaTvis arasasiamovno Txzulebis avtors emuqreboda samefodan 

gaZeveba an cixe. 1757 wels SemoiRes sikvdiliT dasja iseTi 

TxzulebisaTvis, romelic warmoadgenda Tavdasxmas religiaze, mefis 

xelisuflebis Seuracxyofas an saxelmwifoSi wesrigisa da simSvidis 

dasarRvevad `tvinebis aRgznebas~. 

SezRuduli iyo sakuTriv tipografiebis nebadarTuli raodenobac. 

mTels safrangeTSi daSvebuli iyo mxolod 250 tipografiis arseboba. 

es wesi mTeli me-18 saukunis ganmavlobaSi iyo SenarCunebuli miuxedavad 

mosaxleobis moTxovnilebebis gazrdisa. 

gardatexa didma revoluciam Seitana. adamianisa da moqalaqis 

uflebaTa deklaraciam (me-11 muxlSi) pirdapir da pirvelad evropaSi 

gamoacxada Tavad principi: `ideebisa da Sexedulebebis Tavisufali 
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gavrceleba adamianis erT-erTi uZvirfasesi uflebaa; yovel moqalaqes 

aqvs ufleba, Tavisuflad ilaparakos, weros da beWdos im 

pasuxismgeblobis gaTvaliswinebiT, romelic mas ekisreba am 

Tavisuflebis borotad gamoyenebisas kanoniT gaTvaliswinebul 

SemTxvevaSi (m.11); dauSvebelia adamianze zewola azris, maT Soris – 

religiuri azris gamoTqmis gamo, Tuki am gamonaTqvamiT ar irRveva 

kanoniT gansazRvruli sajaro wesrigi (m.10). es principebi Semdgom 

daamtkica 1791 wlis konstituciam. igi uzrunvelyofs yvelas uflebas, 

ilaparakos, weros, beWdos da gamoaqveynos Tavisi Sexedulebebi 

yovelgvari cenzurisa Tu zedamxedvelobis gareSe. 

TiTqos dadga Tavisufali presis epoqa. gaizarda periodul 

gamocemaTa ricxvi, aRorZinda saJurnalo saqmianoba, gaCnda axali 

tipografiebi. magram saxelmwifo gadatrialebebi da konstituciis 

Secvla uaryofiTad aisaxa presis Tavisuflebaze. 1793 wels konventis 

dekretiT SemoRebuli iqna mkacri sasjelebi, maT Soris – sikvdiliT 

dasja im avtorebisa da gamomcemlebisa, romlebic avrcelebdnen 

Sexedulebebs mefis xelisuflebis aRdgenisa da saerTod konventisadmi 

mtruli Sexedulebebis gavrcelebisaTvis. teroris dros araerTi 

Jurnalisti da mwerali daiRupa giliotinis TavsakveTi daniT. 

napoleon I-is dros franguli presa umZimes pirobebSi imyofeboda. 

misi mmarTvelobis dros 73 gazeTidan, romlebic parizSi gamodioda, 

darCa mxolod 4. burbonebis dros, maTi reaqciuli politikis 

wyalobiT, presa isev umZimes mdgomareobaSi imyofeboda. mxolod 1830 

wlis revoluciis Semdeg mosulma burJuaziulma mTavrobam aRadgina 

(Tanac arasrulad) presis Tavisuflebis principi, romelic  1789 wlis 

konstituciiT iyo gacxadebuli. me-2 imperiis dros5 dadga isev 

reaqciuli xana. marTalia winaswari cenzura ar aRdgenila, magram 

Camoyalibda presaze administraciuli zedamxedvelobis gansakuTrebuli 

sistema, rac Zalze aiolebda gamomcemlobebis saqmianobis SeCerebas, maT 

saerTod daxurvasa da gamomcemelTa dasjas. danaSaulebriv publikacias 

                                                           
5 igulisxmeba napolen III-is mmarTvelobis xana. 

1789 wlis revoluciis Semdeg respublikuri da monarqiuli mmarTvelobis monacvleobisa da 

konstituciuri cvlilebebis gamo safrangeTis istoriis Sesabamis periodebs Semdegnairad aRniSnaven: 

pirveli respublika (1789-1799) – 1789 wlis revoluciis Semdgomi respublikuri mmarTveloba; 

pirveli imperia (1799-1815) – napoleon I-isa da burbonebis mmarTveloba; 

meore respublika (1848-1852) – 1848 wlis revoluciis Semdgomi respublikuri mmarTveloba; 

meore imperia (1852-1870) – napoleon III-is SedarebiT liberaluri mmarTveloba; 

mesame respublika (1870-1940) – respublikuri saparlamento demokratiuli mmarTveloba, romelic 

damyarda safrangeT-prusiis omSi napoleon III-is imperiis damxobis Semdeg da gagrZelda safrangeTSi 

germaniis mesame raixis SeWramde; 

okupaciis periodi (1940-1944) 

meoTxe respublika (1946-1958) – 1946 wlis 13 oqtombers miRebuli konstituciis Sesabamisad 

damyarebuli respublikuri mmarTveloba; 

mexuTe (amJamindeli) respublika (1958...) – 1958 wlis 5 oqtombers miRebuli konstituciis Semdgomi 

centralizebuli saprezidento mmarTveloba. 
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SeiZleboda mohyoloda gamocemis Sewyveta; saqmes ki ganixilavda samefo 

da ara nafic msajulTa sasamarTlo. garda amisa, saerTo uSiSroebis 

motiviT, mTavrobas sasamarTlos gareSe SeeZlo daexura gazeTi. es 

grZeldeboda me-2 imperiis ukanasknel wlebamde. amrigad, me-19 saukunis 

70-ian-80-ian wlebamde safrangeTSi presa ar sargeblobda iseTi 

TavisuflebiT, rogoriTac inglissa da aSS-Si. me-2 imperiis damxobisa 

da me-3 respublikis Seqmnis Semdeg, rogorc iqna presa sabolood 

gaTavisuflda da aRdga is garantiebi, romlebic 1791 wlis 

konstituciiT iyo gacxadebuli. 1881 wels miRebuli iqna aqti, 

romelmac daadgina, rom presa Tavisufali iyo ara marto winaswari 

cenzurisagan, aramed yovelgvari administraciuli zedamxedvelobisagan. 

inglisis msgavsad, damkvidrda liberaluri represiuli sistema. presis 

Tavisuflebis farglebi dadgenil iqna kanonmdeblobiT, romelic 

iTvaliswinebda SesaZlo gadacdomebs (eseni iyo sxvaTa Seuracxyofa an 

difamacia, zneobrivi wesebis darRveva, romelSic igulisxmeboda uxamsi 

Txzulebebis, graviurebisa Tu suraTebis publikacia da sxv.); SeizRuda 

sisxlissamarTlebrivi RonisZiebebis gamoyenebac; dadgenil iqna principi, 

romlis mixedviT ikrZaleboda sisxlissamarTlebrivi devna gansxvavebuli 

Sexedulebebis gavrcelebisaTvis. am principis safuZvelze gauqmda 

yovelgvari pasuxismgebloba e.w. `azrobrivi gadacdomebisaTvis~ (delits 
d’opinion), romlebic manamde sisxlis samarTliT idevneboda. kerZod: 

a) kanonisadmi daumorCileblobisaken waqezebisaTvisK (komisiam, 

romelmac 1881 wlis kanoni moamzada, miiCnia, rom aseTi gadacdomis 

samarTlebrivi Sinaarsi bundovani iyo da amitom TviTnebobis wyaro 

SeiZleboda gamxdariyo. garda amisa, igi ar iZleoda SesaZleblobas 

`realuri provokacia~ ganesxvavebinaT `kanonebis kritikisagan~). 

b) religiuri da sazogadoebrivi zneobis SeuracxyofisaTvis; 

g) saxelmwifo religiis SeuracxyofisaTvis, saxelmwifos, ojaxisa 

da sakuTrebis principebis uaryofisaTvis (komisiam miiCnia, rom es 

ganekuTvneboda abstraqtuli msjelobis sferos. Sesabamisad, ama Tu im 

Teoriisa Tu religiuri aRmsareblobis kritikisa Tu gakicxvis akrZalva 

faqtobrivad filosofiisa da mecnierebis akrZalvas udrida). 

d) konstituciis, saxalxo TviTmpyroblobisa da sayovelTao 

arCevnebis principebis kritikisaTvis; 

e) mTavrobis siZulvilisa da misdami ukmayofilebis gaRvivebisaTvis; 

(komisiam ase daasabuTa: siZulvilis grZnoba ar aris gadacdoma; 

ukmayofileba – miT ufro. maS rogorRa SeiZleba, ama Tu im grZnobis 

aRZvra gadacdoma iyos?!) 

v) gadacdomis Cadenisaken waqezebisaTvis, Tu mas ar mohyva Sedegi da 

sxva. 

safrangeTis kanonis am debulebebma, gansakuTrebiT – xelisuflebis 

kritikis dasaSvebobis Sesaxeb, didi gavlena moaxdina evropaSi 
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politikuri sityvis Tavisuflebis maRali standartis damkvidrebis 

saqmeSi. mowinave sazogadoeba mas aRfrTovanebiT Sexvda evropis im 

qveynebSic, romlebic Zlier CamorCebodnen am mimarTebiT. tarnovski 

sinanuliT aRniSnavda: Cven, rusebma, Zalian cota ram viciT, ufro 

sworad, araferi viciT sityvis Tavisuflebis Sesaxeb, romelic ar 

iqneba dakavSirebuli arc garegan SiSTan da arc Sinagan morCilebasa da 

kabalasTan.6 Tumca mas swamda, rom rogoradac ar unda ganviTarebuliyo 

movlenebi, ruseTSic aucileblad izeimebda presis sruli Tavisufleba.7 

asea Tu ise, gabedulad SeiZleba iTqvas, rom Tavisufali presa 

pirovnebis Tavisuflebis ideis gamarjvebis nayofia. Tavisufal presas, 

romelic evropis did nawilSi 200 wlis ganmavlobaSi TandaTanobiT 

mkvidrdeboda, Tavis mxriv, didi wvlili Sehqonda movlenebis 

ganviTarebaSi sazogadoebrivi progresisaken mimaval gzaze 

demokratiuli, samarTlebrivi saxelmwifoebis Camoyalibebis, 

Tavisuflebis, Tanxmobisa da samarTlianobis damkvidrebis saqmeSi. 

marTalia, gamoxatvis Tavisuflebam evropis sxvadasxva qveyanaSi 

sxvadasxva gza gaiara, magram saerTo iyo is konceptualuri safuZveli, 

rasac misi aRiareba daemyara; saerTo iyo warmodgenebi am Tavisuflebis 

Sinaarsis, mniSvnelobisa da rolis, agreTve – misi farglebis Sesaxeb 

sxva adamianisa Tu sazogadoebis saerTo interesebTan mimarTebaSi. 

Tundac mxolod amis gaTvaliswinebiT, savsebiT kanonzomieri iyo is, 

rom 1950 wlis 4 noembers, me-2 msoflio omis Semdgom, romelmac 

mTeli evropa moicva da romelmac fexqveS gaTela adamianis ZiriTadi 

uflebebi da Tavisuflebebi, evropulma saxelmwifoebma, romlebsac 

hqondaT `politikuri tradiciebis, Tavisuflebisa da samarTlis 

uzenaesobis saerTo memkvidreoba~, daadastures `TavianTi erTguleba im 

ZiriTadi Tavisuflebebisadmi, romelTac efuZneba sayovelTao 

samarTlianoba da mSvidoba~ da `adamianis uflebaTa sayovelTao da 

efeqtiani aRsrulebisa da dacvis uzrunvelsayofad~, `maTi erToblivi 

aRsrulebisaTvis~8 xeli moaweres adamianis uflebaTa da ZiriTad 

TavisuflebaTa dacvis (evropul) konvencias. 

rogorc Tavad evropuli konvenciis debulebebi, ise adamianis 

uflebaTa evropuli sasamarTlos precedentuli samarTali mowmobs, rom 

isini marTlac am saerTo tradiciebiTa da gamocdilebiT aris 

nasazrdoebi, maT Soris gamoxatvis Tavisuflebis dacvis, adamianis 

uflebebisa da sajaro interesebis dabalansebis sferoSi. 

 

 

 
6 . i .  . - , 1906, gv.74. 
7 ruseTis imperiaSi winaswari cenzura gauqmda 1905 da 1906 wlebSi miRebuli droebiTi wesebis 

Sesabamisad, Tumca principulad amas viTareba ar Seucvlia 
8
 ix. adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis preambula. 
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imisaTvis, raTa zedmiwevniT gaverkveT sajaro an sxva pirTa 

uflebebTan da interesebTan gamoxatvis Tavisuflebis samarTliani 

dabalansebis problematikaSi, aucilebelia swori warmodgena viqonioT, 

erTi mxriv, imaze, Tu rogoria sxva interesebis dasacavad konvenciiT 

gaTvaliswinebuli uflebebis SezRudvis SesaZlebloba; uflebaTa rogori 

kategorizaciaa SesaZlebeli maTi daculobis farglebis mixedviT da, 

Sesabamisad, romel kategorias unda miekuTvnos konvenciis me-10 muxliT 

uzrunvelyofili gamoxatvis Tavisufleba klasifikaciis amgvar sistemaSi. 

meore mxriv, aucilebelia ganvsazRvroT, Tu ra mimarTebaSia gamoxatvis 

Tavisufleba konvenciiT gaTvaliswinebul sxva uflebebTan Tu konvenciis 

calkeul debulebebTan, romeli uflebebis momijnavea is, anda romel 

uflebebs ukavSirdeba gamoxatvis TavisuflebasTan erTad maTi erToblivi 

darRvevis aRiareba. 
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konvenciiT uzrunvelyofil uflebaTa farglebs cxadia, pirvel 

rigSi, Sesabamisi muxlis Sinaarsi da konstruqcia gansazRvravs. magram 

mxolod maTi mixedviT saboloo daskvnis gamotana Sesabamisi uflebis 

daculobis farglebis Taobaze yovelTvis ar aris sakmarisi. imavdroulad 

mxedvelobaSi unda iqnas miRebuli konvenciis sxva muxlebSi miTiTebuli 

zogadi xasiaTis debulebebi, romlebic ama Tu im pirobebSi uflebaTa 

SezRudvis SesaZleblobas iTvaliswineben (mxedvelobaSia uwinaresad 

konvenciis me-15 muxli, romelic omis, an eris arsebobisaTvis saSiSi sxva 

sagangebo mdgomareobis dros saxelmwifos konvenciiT nakisri 

valdebulebis Sesrulebisagan ukan daxevis uflebamosilebas aniWebs). 

daculobis farglebis mixedviT konvenciis uflebebi or ZiriTad 

kategoriad unda daiyos: 

1. uflebebi, romlebic ar eqvemdebarebian SezRudvebs. 

2. uflebebi, romlebic eqvemdebarebian mas. 

uflebebi, romlebic ar eqvemdebarebian SezRudvebs absoluturi 

uflebebia. isini aranair pirobebSi ar SeiZleba SeizRudos. aseTi 

SesaZlebloba arc Sesabamis muxlSia daSvebuli (isini, rogorc wesi, 

akrZalvis formiTaa Camoyalibebuli) da arc konvenciis me-15 muxlSi, 

romelic sagangebo mdgomareobis dros uflebaTa droebiT SezRudvis 
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SesaZleblobas dasaSvebad acxadebs. es uflebebia sicocxlis ufleba (me-2 

muxli), oRond nawilobriv, wamebis, araadamianuri Tu damamcirebeli 

mopyrobis an sasjelis akrZalva (me-3 muxli), monobis akrZalva (me-4 

muxlis 1-li punqti), araviTari danaSauli da sasjeli kanonis gareSe (me-7 

muxli), sikvdiliT dasjis gauqmeba (me-6 oqmis 1-li muxli)1 xelmeored 

gasamarTlebisa da dasjis akrZalva (me7 oqmis me-4 muxli). 

aqve unda aRiniSnos, rom marTalia konvenciis me-15 muxlis 

CamonaTvalSi miTiTebulni ar arian, magram absolutur uflebebs 

ganekuTvnebian konvenciis me-9 muxliT gaTvaliswinebuli `azris 

Tavisufleba~ da konvenciis me-10 muxliT gaTvaliswinebuli `adamianis 

ufleba gaaCndes sakuTari azri~. SezRudvebi dasaSvebia mxolod maTi 

gamomJRavnebis SemTxvevaSi. 

uflebebi, romlebic SezRudvebs eqvemdebarebian, Tavis mxriv or 

kategoriad SeiZleba daiyos. 

I. uflebebi, romlebic mxolod konvenciis me-15 muxlis safuZvelze 

konvenciidan ukan daxevis dros SeiZleba SeizRudos. magaliTad, qmediTi 

samarTlebrivi misageblis ufleba (me-13 muxli), saqmis samarTliani 

ganxilvis ufleba, nawilobriv (me-6 muxli), Tavisufali arCevnebis ufleba 

(pirveli oqmis me-3 muxli), moqalaqeTa gaZevebis akrZalva (me-4 oqmis me-3 

muxli), ucxoelTa koleqtiuri gaZevebis akrZalva (me-4 oqmis me-4 muxli) 

da sxva. 

II. uflebebi, romlebic eqvemdebarebian SuzRudvebs ara marto 

konvenciis me-15 muxlis, aramed sakuTriv im muxlebis safuZvelzec, 

romlebic Sesabamis uflebas uzrunvelyofen. amasTan, aseTi SesaZlebloba 

Sesabamis muxlSi zogjer gamonaklisis saxiTaa daSvebuli da es 

gamonaklisebi masSi pirdapir da amomwuravadaa miTiTebuli (magaliTad, 

sicocxlis ufleba (me-2 muxli), Tavisuflebisa da usafrTxoebis ufleba 

(me-5 muxli), sisxlis samarTlis saqmis gasaCivrebis ufleba (me-7 oqmis me-

2 muxli). zogjer ki uflebis SezRudvis SesaZlebloba zogadad aris 

miTiTebuli da igi erovnuli Sefasebis Tavisuflebis SedarebiT ufro 

farTo farglebs gulisxmobs. saxelmwifos eZleva ufleba SezRudos 

uflebis ganxorcieleba, Tu igi amas aucileblad miiCnevs sajaro an sxva 

pirTa uflebebis dasacavad. Tumca, sakuTriv am kanonier interesTa 

CamonaTvali amomwuravia da saxelmwifos ara aqvs ufleba SezRudos 

ufleba raime sxva iseTi kanonieri interesis dasacavad, romelic Sesabamisi 

muxlebiT ar aris saxeldebiT gaTvaliswinebuli. aseT uflebebs 

1sakuTriv me-6 oqmi me-2 muxlSi iTvaliswinebda saxelmwifos uflebas, kanonmdeblobiT gaeTvaliswinebina 

sikvdiliT dasja omis an omis gardauvali safrTxis dros Cadenili qmedebisaTvis. magram kovnenciis me-13 

oqmma (2002 wlis 3 maisi) sikvdiliT dasja mTlianad (yvela viTarebaSi) akrZala. 
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miekuTvneba, magaliTad, saqmis saqveynod ganxilvis ufleba (moicavs me-6 

muxli), sindisisa da religiisa Tavisufleba (me-9 muxli), Sekrebisa da 

gaerTianebis Tavisufleba (me-11 muxli), sakuTrebis ufleba (1-li oqmis 1-

li muxli), mimosvlis Tavisufleba (me-4 oqmis me-2 muxli), ucxoelis 

proceduruli uflebebi gaZevebasTan dakavSirebiT (me-7 oqmis 1-li muxli). 

gamoxatvis Tavisuflebac uflebaTa am kategorias miekuTvneba. 

absoluturi uflebebis garda, yvela sxva ufleba SeiZleba 

SeizRudos sajaro an sxva pirTa uflebebis dasacavad,2 magram maTi 

SezRudvis safuZveli gansxvavebulia. 

konvenciidan ukan daxevis dros uflebaTa SezRudvis SesaZlebloba, 

imis miuxedavad, Tu romeli kategoriis uflebasTan gvaqvs saqme, 

gamoiyeneba pirTa ganusazRvreli wris mimarT da SezRudvis safuZveli ar 

ukavSirdeba konkretuli SemTxvevis garemoebebs da maTgan warmomdgar 

safrTxes. maSin, rodesac sxva danarCen SemTxvevaSi ganxorcielebuli 

SezRudvebi konvenciis Sesabamisi muxlis safuZvelze, yovelTvis 

konkretul SemTxvevas eyrdnoba. saxelmwifom unda daasabuTos, rom 

Sesabamis konkretul SemTxvevaSi uflebis SezRudva warmoadgenda 

konvenciiT daSvebul gamonakliss, anda aucilebeli iyo Sesabamisi 

kanonieri interesis dasacavad. 

amrigad, gamoxatvis Tavisufleba miekuTvneba uflebaTa im kategorias, 

romelic eqvemdebareba SezRudvas rogorc konvenciis me-15 muxlis 

safuZvelze (romelic pirTa ganusazRvrel wres Seexeba), ise Sesabamisi 

muxlis safuZvelze, romlis gamarTlebulobac konkretuli SemTxvevis 

mixedviT ganisazRvreba. 

2 aqve, aucileblad gvesaxeba Semdegi komentari: 

zogierTi ufleba konvenciaSi iseTi formiTaa Camoyalibebuli, rom Znelia calsaxad imis Tqma, Tu 

uflebaTa romel kategorias unda miekuTvnos igi. es is uflebebia, romelTa SezRudvis SesaZleblobas 

Sesabamisi muxli pirdapir ar iTvaliswinebs, magram maTi Sinaarsobrivi farglebis gansazRvrisa da maTi 

ganxorcielebis sakiTxebis daregulireba mTlianad miekuTvneba erovnuli xelisuflebis uflebamosilebis 

sferos. aseTia magaliTad, qorwinebis ufleba. konvenciis me-12 muxli miuTiTebs, rom mamakacsa da qals 

aqvT qorwinebisa da ojaxis Seqmnis ufleba `erovnuli kanonebis Sesabamisad, romlebic awesrigeben am 

uflebis ganxorcielebas~. igive SeiZleba iTqvas pirveli oqmis meore muxliT uzrunvelyofil 

`ganaTlebis uflebaze~. 

garda amisa, sadavod gvesaxeba zogierT uflebasTan mimarTebaSi konvenciis me-15 muxlis moqmedebis 

gavrceleba. magaliTad me-15 muxlis me-2 punqtSi gadmocemul uflebaTa CamonaTvalSi, romlebzedac ar 

vrceldeba ukan daxevis uflebamosileba, miTiTebuli ar aris konvenciis me-4 oqmis 1-li muxliT 

uzrunvelyofili ufleba _ `valauvalobis gamo  Tavisuflebis aRkveTis akrZalva~. amiT faqtobrivad 

daSvebulia imis SesaZlebloba, rom TiTqos omis an sxva sagangebo mdgomareobis pirobebSi SeiZleba 

aucilebeli gaxdes pirovnebisaTvis Tavisuflebis aRkveTa `mxolod imis gamo, rom ar Seswevs unari 

Seasrulos saxelSekrulebo valdebuleba~. vfiqrobT, rom am uflebidan ukan daxeva ar aris obieqtur da 

logikur kavSirSi im miznebis SesrulebasTan, rasac konvenciis me-15 muxliT uzrunvelyofili ukan 

daxevis uflebis gamoyeneba unda emsaxurebodes. igive SeiZleba iTqvas zogierT sxva uflebazec. 
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Tu kidev ufro SevzRudavT im uflebaTa wres, romelTa daculobis 

saerTo farglebi gamoxatvis Tavisuflebis msgavsad ganisazRvreba, es iqneba 

uflebebi, romelTa SesazRudad Semdegi erTgvarovani pirobebia dawesebuli: 

SezRudva gaTvaliswinebuli unda iyos kanoniT, emsaxurebodes Sesabamis 

muxlSi miTiTebul erT an ramdenime kanonier interess da `aucilebeli 

iyos demokratiul sazogadoebaSi~ dasaxuli miznis misaRwevad. aseTi 

ufleba, gamoxatvis Tavisuflebis garda, konvenciaSi kidev oTxia. esenia: 

piradi da ojaxuri cxovrebis daculobis ufleba (me-8 muxli), sindisisa 

da religiis Tavisufleba (me-9 muxli), Sekrebisa da gaerTianebis 

Tavisufleba (me-11 muxli) da mimosvlis Tavisufleba (me-4 oqmis me-2 

muxli). 

rogorc vxedavT, yvela maTgani Tavisuflebis uflebaa – isini 

uzrunvelyofen adamianis cxovrebisa da saqmianobis sxvadasxva, 

saxelmwifos Carevisagan Tavisufal sferoebs. isini adamianis iseTi 

ZiriTadi uflebebia, romelTa ganxorcielebaSi saxelmwifo SeiZleba 

Caerios mxolod saerTo sajaro interesebis an sxva pirTa uflebebisa da 

Tavisuflebebis dasacavad.3 yovelgvari `Tavisuflebis~ gageba 

SemozRudulia sxvaTa TavisuflebiT da saerTo sazogadoebrivi 

interesebiT. saxelmwifos mizania daicvas yvela adamianis uflebebi da 

Tavisuflebani da izrunos saerTo keTildReobisaTvis. aqedan warmodgeba 

legitimuri safuZveli saxelmwifos uflebisa, Caerios ama Tu im 

Tavisuflebis ganxorcielebaSi, Tu igi safrTxes uqmnis sazogadoebis an 

mis calkeul wevrTa interesebs.  

aqedan gamomdinare, savsebiT logikuri da gamarTlebulia rogorc 

TavisTvad is, rom adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis 

konvencia uSvebs sajaro da sxva pirTa interesebis dasacavad piradi da 

ojaxuri cxovrebis daculobis,  rwmenisa da religiis gamJRavnebis, 

gamoxatvis, Sekrebisa da gaerTianebebis, agreTve, mimosvlis TavisuflebaTa 

SezRudvis SesaZleblobas, agreTve, isic, rom igi maTi SezRudvis 

erTgvarovan pirobebs adgens. Tumca, cxadia, rom am TavisuflebaTa 

gansxvavebuli mniSvnelobis, specifikisa Tu ontologiuri bunebis gamo 

maTi SezRudvis gamarTlebulobis Sesafasebeli konkretuli kriteriumebi 

da standartebi gansxvavebulia. 

 

3 `ZiriTad uflebaTa~ cnebis, saxeebis, struqturisa da maTi dajgufebis principebis Sesaxeb ix. 

k.kublaSvili `ZiriTadi uflebebi~, gamomcemloba jisiai, gv.48-84. 
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konvenciis me-10 muxlis formulireba sakmaod farTo da zogadia.

Sinaarsobrivad, masSi nagulisxmebi uflebebi zogjer mTlianad an

nawilobriv moicavs konvenciiT gaTvaliswinebul sxva uflebebs. amitom,
Sesabamis SemTxvevebSi, konvenciis esa Tu is muxli me-10 muxlTan

mimarTebaSi, ganixileba, rogorc Lex specialis (Sesabamisad – me-10 muxli

maTTan mimarTebaSi _ rogorc Lex generalis) da gamoiyeneba damoukideblad,
da ara me-10 muxlTan erToblivad. Tumca is, ama Tu im SemTxvevaSi romeli

muxli unda iqnes gamoyenebuli, anda, xom ar aris saWiro erToblivi

kvalifikacia, yovelTvis iolad gadasawyveti ar aris da Sesabamisi

SemTxvevis garemoebebzea damokidebuli. aqve unda iTqvas, rom evropuli

sasamarTlo xSirad gansxvavebul formulirebebs iyenebs imisda mixedviT,
Tu romel faqtorebs aniWebs gadamwyvet mniSvnelobas. zogjer igi

calsaxad miuTiTebs, Tu romeli muxlia gamoyenebadi Sesabamis SemTxvevaSi

da romeli ara. zogjer ki igi imis miTiTebiT Semoifargleba, rom Sesabamis

garemoebebSi mas aRar esaxeba aucileblad, saqmis faqtebi, romlebic man

ukve ganixila konvenciis romelime muxlTan mimarTebaSi, damatebiT

ganixilos sxva muxlTan mimarTebaSic. amrigad, imisda mixedviT, Tu

romelia mTavari, wamyvani Tema saqmeSi, evropuli sasamarTlo

Semoifargleba xolme xan me-10 da xan romelime sxva muxlis darRvevis

aRiarebiT.
ganvixiloT, Tu konvenciis romel muxlebs ukavSirdeba yvelaze ufro

mWidrod me-10 muxliT uzrunvelyofili gamoxatvis Tavisufleba da ra

poziciebia damkvidrebuli kvalifikaciis sakiTxebSi.

a) me-10 muxli da me-6 muxli (saqmis samarTliani ganxilvis ufleba)

cnobilia, rom adamianis davaldebuleba, misces TviTmamxilebeli

Cveneba sisxlis samarTlis saqmeze, ewinaaRmdegeba konvenciis me-6 muxliT

uzrunvelyofil `samarTliani ganxilvis~ uflebas. magram, imavdroulad igi

SeiZleba warmoadgendes gamoxatvis negatiuri Tavisuflebis darRvevas, Tu

TviTmamxilebeli Cvenebis micemaze uaris Tqmas Sedegad raime sanqcia mohyva.
magaliTisaTvis SeiZleba davasaxeloT saqme K. v. Austria. momCivnis uarma,

mieca TviTmamxilebeli Cveneba, gamoiwvia misi dapatimreba da dajarimeba. 

imis gadawyvetisas, iyo Tu ara konvenciis me-10 muxliT gaTvaliswinebul 

uflebaSi Careva `aucilebeli~, adamianis uflebaTa evropulma komisiam 

mxedvelobaSi miiRo konvenciis me-6 muxliT uzrunvelyofili saqmis 
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samarTliani ganxilvis principebi. man daadgina konvenciis me-10 muxlis

darRveva da miiCnia, rom saCivris calke ganxilva damatebiT me-6 muxlis

safuZvelze saWiro aRar iyo.1

b) me-10 muxli da me-8 muxli (piradi da ojaxuri cxovrebis

daculobis ufleba)

piradi korespondencia, telefoni da komunikaciis sxva msgavsi

saSualebebi, daculia konvenciis me-8 muxliT. magram komunikaciis yvela

saSualeba, romelic gamoyenebulia informaciis misaRebad an

gasavrceleblad, aseve daculia me-10 muxliT. amitom, am mimarTebaSi me-8

da me-10 muxlebi mWidrod ukavSirdebian erTmaneTs.
es sakiTxi pirvelad wamoiWra Silver-is saqmeSi, romelic Seexeboda

patimris piradi korespondenciis dacvas. evropulma komisiam da evropulma

sasamarTlom miiCnies, rom mocemul SemTxvevaSi korespondenciis daculobis

sakiTxis ganxilva me-10 muxlis safuZvelze saWiro ar iyo.2 Tumca,
McCallum-is saqmeSi, romelic aseve patimris korespondencias Seexeboda,
komisiam nawilobriv Secvala midgoma da daadgina, rom korespondenciis

meSveobiT informaciis komunikaciis savaraudo darRvevis dros, konvenciis

me-8 muxli warmoadgenda Lex specialis da me-10 muxlis safuZvelze calke

sakiTxi aRar warmoiSoboda.3 komisiis es debuleba sakamaTod gvesaxeba. me-
10 da me-8 muxlebs sxvadasxva miznebi aqvT. me-8 muxlis konteqstSi

mTavari faqtoria komunikaciis saSualebebis piradi xasiaTi. maSin rodesac,

me-10 muxliT isini daculia, rogorc Sexedulebebisa da informaciis

gamoxatvis saSualebebi.4 amitom komisiis zemoaRniSnuli zogadi xasiaTis

debulebis gamoyenebam SesaZloa zogjer usworo kvalifikacia gamoiwvios.
me-8 muxlTan erTad me-10 muxlis gamoyenebadobis sakiTxi praqtikaSi

wamoiWra sxvagvar SemTxvevebTan mimarTebaSic, rodesac gamoxatvis

Tavisufleba pirdapir Tu arapirdapir ukavSirdeboda piradi da ojaxuri

cxovrebis daculobis uzrunvelyofas.

1 K. v. Austria, Report of 13 October 1992, A.255-B. gv.37-39. aqve unda iTqvas, rom komisiis am gadawyvetilebam

kritika gamoiwvia. magaliTad van deikma da van hofma aRniSnes, rom aseTi daskvna ar gamomdinareobda

komisiis argumentaciidan. maTi azriT, koamisias konvenciis me-6 muxlis darRvevac unda ecno. ix. P. van 
Dijk, G.J.H. van Hoof, Theory and Practice of the European Convention on Human Rights, 1998; gv.567.
2 Report of 11 October 1980, B.51(1987), gv.99. Judgment of 25 March 1983, A.61. gv.41; ix. agreTve,
Schönenberger and Durmaz-is saqmeze miRebuli ganCineba (20.06.1988; A.137, gv.23)
3 Report of 4 May 1989, A.183, gv.25, igive pozicia daikava komisiam saqmeSi X v. Federal Republic of Germany,
appl. 8383178, D&R17(1980).
4
am sakiTxze ix. agreTve van deikisa da van hofis miTiTebuli naSromi, gv.567.
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erT-erT saqmeSi homoseqsualizmisaTvis msjavrdebuli piri Cioda,
rom dapatimrebam mas aRukveTa ufleba siyvarulis grZnobebi gamoexata

meore mamakacis mimarT.5 sagulisxmoa, rom komisiam, sazogadod ar

gamoricxa grZnobebis gamoxatvis sferoSi me-10 muxlis gamoyenebadobis

SesaZlebloba, magram fizikuri kavSiris gziT grZnobebis gamoxatva ar 

miakuTvna me-10 muxliT dacul sferos. kerZod, man miuTiTa, rom 

`gamoxatva~ me-10 muxlis gagebiT gulisxmobda mxolod Sexedulebebisa da 

ideebis gadmocemas da igi ar moicavda grZnobebis fizikur gamoxatvas.6 

yvelaze ufro TvalsaCino SemTxveva me-8 muxlTan erTad me-10 muxlis

gamoyenebadobisa, iyo saqme, romelSic ori momCivani miuTiTebda, rom

patimrobaSi yofnis dros 45 saaTis ganmavlobaSi maT aRekveTad TavianT

meuRleebTan yovelgvari kontaqtis SesaZlebloba. marTalia, komisiam saqme

orive muxlTan mimarTebaSi misaRebad cno, magram saqmis ganxilvis Sedegad, 

konvenciis me-8 muxlis darRvevis aRiarebis Semdeg, aucileblad aRar 

miiCnia sakiTxis ganxilva me-10 muxlTan mimarTebaSi.7 

 

g) me-10 muxli da me-9 muxli (azris, sindisisa da religiis 

Tavisufleba)  

 

konvenciis me-10 muxliT gaTvaliswinebuli gamoxatvis Tavisufleba

Zalze mWidrod ukavSirdeba konvenciis me-9 muxliT uzrunvelyofil azris,
sindisisa da religiis Tavisuflebas. es Tavisuflebani moicaven religiisa

Tu rwmenis, maT Soris, arareligiuri mrwamsis (pacifizmis)8 gamJRavnebis,
Sesabamisi ideebis propagandis Tavisuflebas, maT Soris, sakuTar rwmenasa

Tu religiaze sxvaTa dayoliebis mizniT. amitom, cxadia, rom me-10 muxliT

gaTvaliswinebuli ufleba, romelic sazogadod nebismier sakiTxze

Sexedulebebisa Tu informaciis gavrcelebis Tavisuflebas icavs,
arsebiTad, religiisa da rwmenis sakiTxebSi Sexedulebebis gamoTqmis

Tavisuflebasac moicavs. magram is, Tu romeli muxli unda iqnes

gamoyenebuli – me-9 Tu me-10, _ es saqmis garemoebebze, uwinaresad – 
gamoxatuli Sexedulebebis bunebasa da xasiaTzea damokidebuli. konvenciis

me-9 muxlSi miTiTebulia, rom yvelas aqvs ufleba calke an sxvebTan

erTad, saqveynod an gankerZoebiT gaamJRavnos Tavisi religia Tu rwmena

aRmsareblobiT, qadagebiT, wesebisa da ritualebis SesrulebiT. Sesabamisad,

5 Appl. 7215\75. X. v. the United Kingdom, Yearbook XXI (1978) t.374
6 Report of 12 October 1978. D&R 19(1980), gv.66(80).
7 Report of 18 March 1981, McVeigh, O Neil and Evans, D&R25 (1982), gv.15(53).
8
ix. Arrowsmith v. United Kingdom, report of 10 October, 1978.
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Tu Sexedulebebisa da ideebis gavrcelebiT adamiani Tavisi rwmenisa Tu

religiis aRmsareblobas, qadagebas, wesebsa Tu ritualebs axorcielebs,
aseTi Sexedulebebisa da ideebis SezRudvis gamarTlebuloba konvenciis me-
9 muxlis safuZvelze unda ganxorcieldes.9 ideebisa da Sexedulebebis

sakuTriv religiuri Tematika, gadamwyveti ar aris. mTavaria dadgindes, rom
saqme danamdvilebiT Seexeboda sakuTari religiis, rwmenisa Tu mrwamsis

gamJRavnebis Tavisuflebas, rac ganuyofeli komponentia konvenciis me-9
muxliT uzrunvelyofili Tavisuflebebisa.10 yvela sxva SemTxvevaSi,
religiisa Tu rwmenis sakiTxebze Sexedulebebis gamoTqma konvenciis me-10
muxlis moqmedebis farglebSi eqceva.11

kidev erTi mniSvnelovani sakiTxis Sesaxeb. rogorc me-9, ise me-10 

muxli iTvaliswinebs azris Tavisuflebas, anu, adamianis uflebas, gaaCndes 

sakuTari Sexeduleba, rac aranair pirobebSi SezRudvas ar eqvemdebareba. 

marTalia, konvenciis me-10 muxlis Sinaarsobrivi farglebi saerTod ufro 

farToa, magram gasaTvaliswinebelia, rom evropul komisias an sasamarTlos 

ar mouxdeniaT me-9 muxliT gaTvaliswinebuli `azris Tavisuflebis~ viwro 

interpretacia, ar daudgeniaT, rom igi mxolod religiisa da rwmenis 

sakiTxebiT iyo Semofargluli. aseTi ganmartebis arsebobis SemTxvevaSi me-

9 muxliT gaTvaliswinebuli `azris Tavisufleba~ iqneboda les specialis me-
10 muxlTan mimarTebaSi. amitom, vinaidan misi zusti Sinaarsobrivi 

farglebi precedentuli samarTliT dadgenili ar aris, mTlianad unda 

daveTanxmoT van deiksa da van hofs, romlebic miiCneven, rom me-9 da me-10 

muxlebiT gaTvaliswinebul `azris TavisuflebaTa~ gamijvna SesaZlebeli ar 

aris.12 

 

d) me-10 muxli da me-11 muxli (Sekrebisa da gaerTianebis 

Tavisufleba)  

 

konvenciis me-10 muxliT gaTvaliswinebuli gamoxatvis Tavisufleba

aseve Zalze mWidrod ukavSirdeba me-11 muxliT dacul Sekrebisa da

gaerTianebis Tavisuflebas. Sekrebebi, mitingebi, demonstraciebi, rogorc

wesi, swored politikuri, religiuri Tu sxvagvari Sexedulebebisa Tu

informaciis gamoxatvis asparezi da saSualebaa. TviT mdumare

demonstraciac ki, yovelTvis warmoadgens garkveuli azris gamoxatvas.

9
magaliTisaTvis ixileT Kokkinakis v. Greece, judgment of 25 May 1993.

10
ix. Report of 12 October 1978. Arrowsmith, D&R19 (1980), gv.5(19-20).

11
magaliTisTvis ix. Otto-Preminger Institut v. Austria, judgment of 20 September, 1994.

12
ix. van deikisa da van hofis miTiTebuli naSromi. gv.571.
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ufro metic, cnobilia, rom istoriulad, es Tavisuflebani, imis

miuxedavad, iyvnen Tu ara daSvebulni saerTod, yovelTvis gamoiyeneboda

sityvis Tavisuflebis uzrunvelsayofad. Ezelin-is saqmeSi evropulma

sasamarTlom daadastura, rom me-10 muxliT nagulisxmebi Sexedulebebis

dacva warmoadgenda me-11 muxliT uzrunvelyofili mSvidobiani Sekrebebisa

da gamoxatvis TavisuflebaTa mizandasaxulobas.13 amis miuxedavad,
Sekrebebisa da gaerTianebis Tavisuflebebs, damoukidebeli mniSvneloba aqvT 

da marTebuli ar iqneba maTi ganxilva, mxolod rogorc `saSualebebisa~ 

azris gamoxatvis Tavisuflebis uzrunvelsayofad. amitom, im sakiTxis

gadawyvetisas, Tu romeli muxli unda iqnes gamoyenebuli ama Tu im

SemTxvevaSi, aucilebelia Semowmdes, Tu kerZod romel TavisuflebaSi

Careva ganxorcielda saxelmwifos ama Tu im moqmedebiT, anda ra iyo

mTavari, warmmarTveli sakiTxi Sesabamis saqmeSi.
zemoT miTiTebul Ezelin-is saqmeSi evropulma sasamarTlom miiCnia,

rom Sesabamis garemoebebSi (saqme Seexeboda advokatis disciplinur dasjas

sasamarTlos gadawyvetilebis winaaRmdeg demonstraciaSi monawileobis

miRebisa da Cvenebis micemaze uaris TqmisaTvis), me-11 muxli unda 

miCneuliyo, rogorc Lex specialis me-10 muxlTan mimarTebaSi da, amitom aRar

arsebobda imis saWiroeba, saqme ganexila me-10 muxlis safuZvelze. aseve,
Sigurdur A. Sigurdjonsson-is saqmeSi,14 romelSic sasamarTlom konvenciasTan

mimarTebaSi Seafasa taqsis mZRolTa organizaciaSi gaerTianebis

valdebuleba, man aRiara konvenciis me-11 muxlis darRveva da miuTiTa, rom

aRar arsebobda saWiroeba, calke ganexila saCivari me-9 da me-10 muxlebTan

mimarTebaSi. magram Vogt-is saqmeSi ki, man aRiara rogorc me-10, ise me-11
muxlebis darRveva, ramdenadac saqme Seexeboda maswavleblis samsaxuridan

daTxovnas aqtiuri politikuri saqmianobisaTvis, rac politikur partiaSi

mis wevrobas ukavSirdeboda.15

misgan gansxvavebiT, Tu saxelmwifo sakuTriv ama Tu im politikuri

organizaciis Seqmnas daabrkolebs an arsebuls akrZalavs, aseTi Careva

mxolod konvenciis me-9 muxlis safuZvelze unda Sefasdes. amasTan, maSinac

ki, Tu Carevis safuZveli Sesabamisi politikuri organizaciis ideologia

da msoflmxedvelobaa, me-10 muxlis gamoyenebadobis sakiTxi mainc ar

dadgeba. magaliTad, Tu saxelmwifom akrZala faSisturi an komunisturi

organizaciis Seqmna da amiT Caeria gaerTianebis TavisuflebaSi, es ar iqneba

13 judgment of 26 April 1991, A.202, gv.20.
14 judgment of 30 June 1990. A.264, gv.42. ix. agreTve judgment of 13 August 1981, Young, James and Webster, A.44, 
gv.26.
15 judgment of 26 September, 1995, A.323, gv.31.
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imavdroulad gamoxatvis TavisuflebaSi Careva, miuxedavad imisa, rom

yoveli politikuri organizaciis saqmianobis erT-erTi mimarTuleba Tu

mizani yovelTvis aris sakuTari ideologiis gavrceleba da, maSasadame,

gaerTianebis Tavisuflebis SezRudviT mis wevrebs sakuTari ideologiis

gavrcelebis SesaZleblobac SeezRudebaT. Tumca, politikuri organizaciis

ideologias SesaZloa gadamwyveti mniSvneloba hqondes ara marto imis

Sefasebisas, iyo Tu ara aucilebeli demokratiul sazogadoebaSi me-9
muxliT uzrunvelyofil uflebaSi Careva, aramed TviT am muxlis

gamoyenebadobis sakiTxTan mimarTebaSic. politikuri organizaciis

ideologia da miznebi SeiZleba safuZvlad daedos Sefasebas (daskvnas) misi

wevrebis mxridan konvenciis me-9 muxliT gaTvaliswinebul gaerTianebis

uflebis borotad gamoyenebis Taobaze. aseTi SemTxveva konvenciis me-17
muxlis ZaliT SesaZloa saerTod ar iqnas miCneuli me-9 muxliT

uzrunvelyofil uflebad da saCivari me-9 muxlis nagulvebi darRvevis

Sesaxeb cnobili iqnas miuReblad sagnobrivi SeuTavsebadobis gamo.

e) me-10 muxli da pirveli oqmis me-3 muxli (Tavisufali arCevnebis

ufleba)

praqtikaSi wamoiWra sakiTxi, xom ar moicavda me-10 muxli xmis

micemis uflebas, ramdenadac konvenciis pirveli oqmis me-3 muxli pirdapir 

miuTiTebs `xalxis neba-survilis Tavisufal gamoxatvaze~. marTlac, Znelia

imis uaryofa, rom arCevnebSi monawileoba warmoadgens azris gamoxatvis

formas. magram evropulma komisiam daamkvidra midgoma, romlis mixedviT

konvenciis me-10 muxli ar moicavs arCevnebis dros uSualod xmis micemiT

azris gamoxatvis SemTxvevebs.16 Tumca, es imas ar niSnavs, rom konvenciis

me-10 muxli arasdros ar aris gamoyenebadi arCevnebTan mimarTebaSi.
magaliTad, rodesac saqme Seexeba winasaarCevno kampaniis dros informaciisa

da Sexedulebebis gavrcelebisa Tu miRebis SezRudvas, anda yalbi

informaciebis gavrcelebas, romelic eleqtoratis SecdomaSi Seyvanas

isaxavs miznad da sxva, konvenciis me-10 muxli ara marto aris 

gamoyenebadi, aramed am garemoebebs zogjer gadamwyveti mniSvnelobac aqvs

imis Sefasebisas, dairRva Tu ara Tavisufali arCevnebis ufleba.
winasaarCevno kampaniis periodSi Sexedulebebisa da informaciis

Tavisufali brunva, xolo uSualod arCevnebis dros piriqiT – maTi

SezRudva, umniSvnelovanesia xalxis mxridan swori arCevanisa da sakuTari

16
ix. Appl. 6573/74, X v. the Netherlands, D&R 1(1975) gv.87(89). Appl. 6850/74, Association X, Y and Z v. Federal 

Republic of Germany, D&R 5(1976), gv.90(93).
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neba-survilis Sesabamisi gadawyvetilebis miRebisaTvis. amitom, gamoxatvis

Tavisuflebis gaumarTlebeli SezRudva Tu SeuzRudveloba uaryofiTad

aisaxeba Tavisufali arCevnebis uflebis ganxorcielebaze da SeiZleba

gamoiwvios konvenciis darRveva. ramdenime aseTi saqme naSromSi Sesabamis

sakiTxebTan mimarTebaSi aris ganxiluli; amitom amjerad maTze aRar

SevCerdebiT.

v) me-10 muxli da me-13 (qmediTi samarTlebrivi misageblis ufleba), 

me-14 (diskriminaciis akrZalva), me-16 (ucxoelTa politikuri saqmianobis 

SezRudva), me-17 (uflebaTa borotad gamoyenebis akrZalva) da me-18 

(uflebebis SezRudvaTa gamoyenebis farglebi) muxlebi. 

konvenciis me-16 muxli, romelic ucxoelTa politikuri saqmianobis

SezRudvis SesaZleblobas uSvebs, faqtobrivad me-10 muxlis (iseve rogorc

me-11 da me-14 muxlebis) Sinaarsobriv dazustebas warmoadgens.
amave TvalsazirsiTaa mniSvnelovani konvenciis me-10 muxlis mimarTeba

me-17 da me-18 muxlebTan, romlebic azusteben konvenciiT uzrunvelyofili

uflebebis (maT Soris, gamoxatvis Tavisuflebis) SezRudvis farglebs da

im miznebs, romlebsac nebadarTuli SezRudvebi unda emsaxurebodes).
rac Seexeba me-13 da me-14 muxlebs, ramdenadac isini yovelTvis

konvenciiT gaTvaliswinebuli ama Tu im uflebis darRvevas ukavSirdeba,
xSirad gamoiyeneba me-10 muxlTan erTobliobaSi. magaliTad, Tu gamoxatvis

Tavisuflebis gaumarTlebeli SezRudva ganpirobebuli iyo diskriminaciuli

motiviT – pirovnebis rasobrivi, religiuri Tu sxva kuTvnilebiT,
imavdroulad dairRveva konvenciis me-14 muxli. anda, Tu pirovnebas

daerRva gamoxatvis Tavisufleba da mas ar gaaCnda darRveuli uflebis

aRdgena-gamosworebis uzrunvelmyofi qmediTi samarTlebrivi misagebeli

erovnuli xelisuflebisagan, aRiarebuli iqneba konvenciis me-13 muxlis

darRveva me-10 muxlTan erTobliobaSi.
vfiqrobT, zemoaRniSnuli mimarTebani ukve sakmarisad cxadyofs, rom

gamoxatvis TavisuflebasTan dakavSirebuli sakiTxebis damuSaveba

warmoudgenelia konvenciis mTeli sistemis, misi logikis gaazrebis gareSe

da, rom mxolod aseTi kompleqsuri xedvis pirobebSia SesaZlebeli

calkeul, Tundac prima facie avtonomiur sakiTxebze marTebuli daskvnebis

gamotana.
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sajaro an sxva kanonieri interesebis dasacavad gamoxatvis 

Tavisuflebis SezRudvis Tema, faqtobrivad misi daculobis farglebis 

problematikas gulisxmobs. gamoxatvis Tavisuflebas konvenciis me-10 

muxlis 1-li punqti icavs. SezRudvis SesaZlebloba da pirobebi ki me-2 

punqtiT aris gaTvaliswinebuli:  

 

muxli 10. gamoxatvis Tavisufleba 

1. yvelas aqvs gamoxatvis Tavisufleba. es ufleba moicavs adamianis 

Tavisuflebas, gaaCndes sakuTari Sexeduleba, miiRos da gaavrcelos 

informacia da ideebi sajaro xelisuflebis Caurevlad da saxelmwifo 

sazRvrebis miuxedavad. es muxli ver daabrkolebs saxelmwifos, 

moaxdinos radiomauwyeblobis, televiziisa da kinematografiul 

sawarmoTa licenzireba. 

2. am TavisuflebaTa ganxorcieleba, ramdenadac isini ganuyofelia 

Sesabamisi movaleobebisa da pasuxismgeblobisagan, SeiZleba 

daeqvemdebaros kanoniT dadgenil iseT wesebs, pirobebs SezRudvebsa Tu 

sanqciebs, romlebic aucilebelia demokratiul sazogadoebaSi erovnuli 

uSiSroebis, teritoriuli mTlianobis an sazogadoebrivi usafrTxoebis 

interesebisaTvis, sazogadoebrivi uwesrigobis Tu danaSaulis 

aRsakveTad, janmrTelobis an moralis dacvis mizniT, sxvaTa uflebebis 

an reputaciis dasacavad, saidumlod miRebuli informaciis gamJRavnebis 

Tavidan asacileblad, anda sasamarTlos avtoritetisa da 

miukerZoeblobis uzrunvelsayofad. 

 

gamoxatvis Tavisuflebis SezRudvis farglebis dadgena 

imavdroulad misi daculobis farglebis gansazRvras gulisxmobs. 

Sesabamisad, erTgvari pirobiTobis miuxedavad, marTebuli iqneba Tu 

vityviT, rom gamoxatvis Tavisufleba daculia im farglebSi, romlis 

iqiTac misi SezRudva Sesabamis garemoebebSi gaumarTleblad veRar iqneba 

miCneuli. 

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli 

konvenciis me-10 muxlma daadgina gamoxatvis Tavisuflebis SezRudvis 

saerTo farglebi, rodesac me-2 punqtSi SezRudvis sami aucilebeli 

piroba miuTiTa (SezRudva gaTvaliswinebuli unda iyos kanoniT, 

emsaxurebodes me-2 punqtSi miTiTebuli romelime kanonieri interesis 

dacvas da iyos aucilebeli demokratiul sazogadoebaSi). am pirobaTa 
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daculoba TiToeul SemTxvevaSi Semowmebas moiTxovs da yovelTvis 

konkretul konteqsts ukavSirdeba. amdenad, iqneba Tu ara SezRudva 

gamarTlebulad miCneuli, amas saqmis garemoebebi gansazRvravs. amitomac 

konvenciiT dadgenili saerTo farglebi myari ar aris, cvladia da 

uamrav faqtorzea damokidebuli. ufro metic, praqtikulad, arc misi 

minimaluri an maqsimaluri farglebi arsebobs. zogierTi `gamoxatva~ 

saerTod ar eqceva konvenciis me-10 muxlis moqmedebis qveS (miuxedavad 

imisa, rom pirveli punqti araviTar gamonaklisebs ar iTvaliswinebs); 

zogjer gamoxatvis Tavisuflebis ganxorcielebaSi saxelmwifos mxridan 

Zalze seriozuli Carevac SeiZleba gamarTlebulad iqnes miCneuli. 

zogjer piriqiT – mciredi Carevac gaumarTleblad Sefasdes. 

Tumca, zemoaRniSnuli sruliadac ar niSnavs imas, rom evropuli 

konvenciisa da evropuli sasamarTlos Sesabamisi iurisprudenciis 

mixedviT, gamoxatvis Tavisuflebis daculobis (Tu SezRudvis) 

farglebi sakmarisad ganWvretadi ar aris da metismetad rTulia 

savaraudo daskvnebis gamotana imis Taobaze, Tu rodis ra 

gadawyvetileba iqneba miRebuli, rodis iqneba es Tu is SezRudva 

`gamarTlebulad~ anda `gaumarTleblad~ miCneuli. evropulma 

sasamarTlom Tavisi iurisprudenciiT Camoayaliba araerTi midgoma, 

principi, koncefcia Tu Sefasebis kriteriumi, romelsac gamoiyenebs 

sajaro an sxva pirTa uflebebis dasacavad am Tavisuflebis SezRudvis 

gamarTlebulobis Sefasebisas; man gansazRvra mTeli rigi faqtorebi, 

romelTa arsebobac `moqmedebs~ gamoxatvis Tavisuflebis daculobisa Tu 

SezRudvis sasargeblod, riTac man daazusta da ufro ganWvretadi 

gaxada konvenciiT dadgenili farglebi. adamianis uflebaTa evropulma 

sasamarTlom Tavisi precedentuli samarTliT yvelasaTvis sacnaurhyo 

gamoxatvis Tavisuflebis Tanamedrove evropuli standartebi da am gziT 

xeli Seuwyo konvenciis xelSemkvrel saxelmwifoebSi maT gavrcelebasa 

da damkvidrebas. windawinve SeiZleba iTqvas, rom saerTo standarti 

sakmaod maRalia; sxvadasxva sferoebi gansxvavebuli xarisxiT aris 

daculi; yvelaze ukeT dacul sferoebSic ki daculobis xarisxi 

arasdros ar aris absoluturi (gamonaklisia mxolod adamianis ufleba, 

gaaCndes sakuTari azri. me-10 muxlis me-2 punqtiT gaTvaliswinebuli 

SezRudvis SesaZlebloba masze ar vrceldeba). 

ganvixiloT is ZiriTadi midgomebi, romlebsac evropuli sasamarTlo 

gamoiyenebs gamoxatvis TavisuflebasTan mimarTebaSi da is umTavresi 

faqtorebi, romlebic gavlenas axdens misi daculobis farglebis 

gansazRvrasa da Sesabamisad, misi SezRudvis gamarTlebulobis 

Sefasebaze. 
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gamoxatvis Tavisuflebisadmi konceptualur midgomas gansazRvravs 

misi mniSvneloba demokratiul sazogadoebaSi da misi roli konvenciis 

preambulaSi gacxadebuli miznebis miRwevaSi. maszea damokidebuli ara 

marto is, Tu rogor moxdeba sakuTriv am muxlis Sinaarsis 

interpretacia, aramed isic, Tu rogori iqneba xedvis saerTo kuTxe 

calkeul sakiTxebTan mimarTebaSi. 

konceptualuri midgoma aseTia: adamianis uflebaTa evropuli 

sasamarTlo gamoxatvis Tavisuflebas sasicocxlo mniSvnelobas aniWebs 

demokratiul sazogadoebaSi da ganixilavs mas, rogorc demokratiis 

sayrdens, misi progresisa da TiToeuli adamianis ganviTarebis 

winapirobas. am suliskveTebiTaa gajerebuli me-10 muxlis gamoyenebasTan 

dakavSirebiT Seqmnili sasamarTlos iurisprudencia. amiTaa 

ganpirobebuli rogorc me-10 muxlis 1-li punqtisaTvis farTo Sinaarsis 

miniWeba, ise sxva midgomebis, principebisa Tu kriteriumebis 

Camoyalibeba, romlebic gamoxatvis TavisuflebasTan mimarTebaSi 

gamoiyeneba. 

yvelaze ufro srulyofilad es suliskveTeba evropulma 

sasamarTlom Handyside-s cnobili saqmis (1986) ganCinebaSi gadmosca. 

masSi sasamarTlom xazgasmiT aRniSna gamoxatvis Tavisuflebis ormagi 

datvirTva demokratiul sazogadoebaSi da miuTiTa misi maRali 

standartiT dacvis aucileblobis Sesaxeb. amiTve Seqmna sawindari iseTi 

midgomebis gamoyenebisa, romlebic saukeTesod uzrunvelyofen am 

Tavisuflebis efeqtian dacvas. SemTxveviTi ar aris, rom es ganmarteba, 

ramdenadac masSi gamoxatvis Tavisuflebis mimarT evropuli 

sasamarTlos konceptualuri midgomaa Camoyalibebuli, yvelaze ufro 

xSirad citirebadi ganmartebaa mTeli Semdgomi periodis ganmavlobaSi; 

amasTan, ara marto sakuTriv evropuli sasamarTlos me-10 muxlTan 

dakavSirebul ganCinebebsa Tu gadawyvetilebebSi, aramed im momCivanTa 

mier wardgenil mosazrebebSic, romlebmac strasburgis sasamarTlos 

gamoxatvis Tavisuflebis nagulvebi darRvevis gamo mimarTes. adamianis 

uflebaTa evropuli sasamarTlo prezidentma lucius vildhaberma ki mas 

`zaris rekvasaviT xSirad ganmeorebadi deklaracia~ (much repeated 
ringing declaration) uwoda.1  

`gamoxatvis Tavisufleba, rogoradac igi konvenciis me-10 muxlis 1-

li punqtiT ganisazRvreba, warmoadgens demokratiuli sazogadoebis 

erT-erT umTavres sayrdens, misi progresisa da TiToeuli adamianis 

ganviTarebis erT-erT ZiriTad winapirobas. me-10 muxlis me-2 punqtis 

1Freedom of expression under Article 10 of the European Convention on Human Rights; Address by Luzius 
Wildhaber, president of the European Court of Human Riphts at Istanbul University, 9 April, 2002. 
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moTxovnaTa mixedviT, igi moicavs ara marto iseT `informaciasa~ da 

`ideebs~, romlebsac keTilganwyobiT xvdebian, an uvnebelia anda 

neitraluri, aramed iseTebsac, romlebic Seuracxmyofeli, gamaognebeli 

an SemaSfoTebelia (offend, shock or disturb) saxelmwifosa Tu 

sazogadoebis garkveuli seqtorisaTvis. aseTia pluralizmis, 

tolerantobisa da farTo Tvalsawieris moTxovnebi, uromlisodac ar 

arsebobs demokratiuli sazogadoeba~.2 

gamoxatvis TavisuflebisaTvis aseTi mniSvnelobis miniWeba, 

gansakuTrebiT ki misi me-2 aspeqti (rogorc adamianis TviTrealizaciis 

saSualebisa) evropaSi saTaves iRebs adamianisa da moqalaqis uflebaTa 

1789 wlis franguli deklaraciis me-11 muxlidan, romlis mixedviT 

adamianis ufleba, Tavisuflad gamoexata Tavisi azri, warmoadgenda 

yvelaze ufro Zvirad Rirebul uflebas adamianisa (`un des droits les plus 
précieux de l’homme~)3 

demokratiul sazogadoebaSi am Tavisuflebis uzrunvelyofam kidev 

ufro meti Rirebuleba SeiZina. miCneulia, rom mis gareSe 

warmoudgenelia demokratiuli sazogadoebis normaluri da aqtiuri 

funqcionireba. demokratiis gareSe ki SeuZlebelia samarTlis 

uzenaesobisa da sxva demokratiuli Rirebulebebis, maT Soris adamianis 

uflebebis dacva. rogorc vildhaberma aRniSna stambulis universitetSi 

gamosvlis dros (2002 wlis 9 aprili) `demokratia ar arsebobs 

samarTlis uzenaesobis gareSe, xolo samarTlis uzenaesoba _ 

demokratiis gareSe~.4 demokratiuli Rirebulebebis dacvis sazrunavi 

udevs safuZvlad adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis 

evropul konvenciasac, rac mis preambulaSia gacxadebuli. 

yovelive zemoaRniSnulis gamo, gamoxatvis Tavisuflebis 

mniSvnelobis iseTi daxasiaTeba, rogoric Handyside-s saqmis ganCinebaSia 
gadmocemuli, logikuria da gamarTlebuli. 

gamoxatvis Tavisuflebis aseTi xedva ganapirobebs saerTo xasiaTis 

sxva midgomebs, romlebic mowodebulni arian, rac SeiZleba qmediTi 

gaxadon konvenciis safuZvelze gamoxatvis Tavisuflebis dacva da ar 

dauSvan misi gaumarTlebeli SezRudva. 

maT Sorisaa: 

 

a) konvenciis me-10 muxlis 1-li punqtis Sinaarsis farTo, xolo 

me-2 punqtisa ki piriqiT, _ viwro interpretacia; SezRudvis 

aucileblobis sarwmunod dasabuTebis moTxovna; 

evropulma sasamarTlom Tavisi iurisprudenciiT farTo Sinaarsi 

mianiWa konvenciis me-10 muxlis 1-li punqtis Sinaarss da daadgina, rom 

2 Handyside v. United Kingdom, judgment of  7 December 1976, series A N 24, §49. 
3 French Declaration of the Rights of a Man and of the Citizen of 1789. Art.11. 
4 L.Wildhaber, Freedom of expression under art. 10 of the European convention on Human Rights, 9 April, 2002. 
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igi icavda ara marto Sesabamisi `ideebisa~ da `informaciis~ Sinaarss, 

aramed maTi gamoxatvis formasa da saSualebebsac, agreTve, informaciis 

moZiebis uflebas, nawilobriv _ informaciis xelmisawvdomobis uflebas, 

iseve, rogorc gamoxatvis negatiur Tavisuflebas.5 

meore mxriv, sasamarTlom daadgina, rom me-2 punqtiT 

gaTvaliswinebuli SezRudvebi unda ganmartebuliyo viwrod, xolo 

TiToeuli SezRudvis aucilebloba demokratiul sazogadoebaSi unda 

dadgeniliyo sarwmunod da damajereblad: 

`gamoxatvis Tavisufleba... eqvemdebareba rig gamonaklisebs, 

romlebic ganmartebuli unda iyos viwrod. ama Tu im SezRudvis 

aucilebloba sarwmunod unda iyos dadgenili~.6 

`...rodesac saqme Seexeba konvenciis me-10 muxlis 1-li punqtiT 

garantirebul uflebebs, kontroli unda iyos mkacri, gamomdinare maTi 

mniSvnelobidan, rac araerTgzis aRuniSnavs sasamarTlos. maTi SezRudvis 

aucilebloba sarwmunod unda iyos dadgenili~.7 

 

b) SezRudvis (me-2 punqtiT gaTvaliswinebuli) pirobebis 

daculobis Sesafaseblad mkacri kriteriumebis daweseba 

evropulma sasamarTlom daadgina, rom gamoxatvis Tavisuflebis 

SezRudvis ~kanoniT gaTvaliswinebulobis~ moTxovna mxolod maSin 

CaiTvleboda dakmayofilebulad, Tu aseTi kanoni iqneboda 

`xelmisawvdomi da ganWvretadi~; anu iseTi, romelic naTlad 

aregulirebda saxelmwifos mxridan gamoxatvis TavisuflebaSi Carevis 

sakiTxebs, ar qmnida misi TviTneburi gamoyenebis winapirobebs, 

iTvaliswinebda uflebaTa dacvis garantiebs, xolo moqalaqes 

SesaZleblobas aZlevda, SeeTanxmebina misTvis Tavisi moqmedeba da 

gaeTvaliswinebina mosalodneli samarTlebrivi Sedegebi. 

evropulma sasamarTlom daadgina, rom SezRudvis piroba 

`aucilebeli demokratiul sazogadoebaSi~ (necessarry in the democratic 
society) gulisxmobda saamisod `mwvave sazogadoebriv saWiroebas~ 

(pressing social needs), romlis aRiarebisaTvis, Tavis mxriv, saWiro iyo 

`Sesabamisi da sakmarisi~ (relevant and sufficiant) safuZvlis arseboba. 

manve daadgina `aucilebelis~ sakmaod maRali standarti. marTalia, 

is ar aRwevs `aSkarad aucilebelis~ an `ukiduresad aucileblis~ 

sazRvrebs, magram gacilebiT maRalia, vidre oden `sasurveli~, 

`misaRebi~ anda `saWiro~.8 

amas garda, evropulma sasamarTlom daamkvidra `SemzRudveli 

RonisZiebis Tanazomierebis~ moTxovna dasaxul kanonier mizanTan 

5
 ix. Obershlick, §57; Leander, §74; Gaskin, §52; Karata , §49 

6 Observer and Guardian, §59; Sunday Times N2, §50. Thorgeir Thorgeirson, §63; Nilsen et Johnsen, §43 
7 Radio ABC, §30; Otto-Preminger Institut, §50; Informationsverein Lentia, §35. 
8 Janowski, §30; Rekvényi, §42; Öztürk, §64; Zana, §51; Ahmed, §55; Hertel, §46 
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mimarTebaSi. gamoxatvis TavisuflebaSi Carevis mwvave sazogadoebrivi 

saWiroebis arseboba jer kidev ar aris sakmarisi imisaTvis, rom 

konvenciis me-10 muxli ar iqnes darRveulad miCneuli. aucilebelia 

arsebobdes mwvave sazogadoebrivi saWiroeba swored iseTi Carevisa, 

uflebis iseTi SezRudvisa, rogoric ganxorcielda. amisaTvis Carevis 

(anu uflebis SemzRudveli) RonisZieba mkacrad proporciuli unda iyos 

dasaxuli kanonieri miznisa; racionalurad unda iyos masTan 

dakavSirebuli da realurad emsaxurebodes mas; ar iyos eqscesiuri da 

gadaWarbebuli. evropuli sasamarTlos moTxovnaa, rom rodesac arsebobs 

uflebis SezRudvis alternatiuli saSualebebi, saxelmwifom iaros ara 

uflebaTa metismeti SezRudvis gziT, aramed airCios yvelaze ufro 

naklebad SemzRudveli RonisZieba. xolo SemzRudveli RonisZiebis 

gasamarTleblad saxelmwifos argumentebi unda iyos sakmarisi da 

konvenciis me-10 muxlis punqtis Sesabamisi. 

`...Carevis gasaCivrebuli RonisZieba unda Sefasdes imisda mixedviT, 

iyo Tu ara igi dasaxuli kanonieri miznis Tanazomieri, xolo 

saxelmwifos mxridan mis gasamarTleblad moyvanili argumentebi _ 

sakmarisi da konvenciis me-10 muxlis me-2 punqtis kriteriumebis 

Sesatyvisi. evropuli sasamarTlo unda darwmundes imaSi, rom erovnulma 

xelisuflebam gamoiyena wesebi, romlebic Seesabameboda konvenciis me-10 

muxlis principebs da eyrdnoboda saqmeSi arsebuli faqtebis misaReb 

Sefasebas.~9 

Tavisi arsiT, gamoxatvis Tavisuflebis SezRudvis mcire 

SesaZleblobasa da maSasadame, misi maRali standartiT dacvis 

aucileblobaze mianiSnebs agreTve Handyside-s formula _ `Offend, shock 
or disturb~. zemoaRniSnul ganmartebaSi evropulma sasamarTlom (Cveni 

SexedulebiT) swored is gamokveTa, rom Seuracxmyofeli, gamaognebeli 

Tu SemaSfoTebeli ideebi da informaciac ki SeiZleboda daculi 

yofiliyo da es Tvisebebi, calke aRebuli, sruliadac ar iyo sakmarisi 

piroba SezRudvis aucileblobis aRiarebisaTvis. amiT evropulma 

sasamarTlom Camoayaliba garkveuli, damatebiTi orientiri konvenciis 

me-10 muxliT gaTvaliswinebuli uflebis SezRudvis aucileblobis 

SefasebisaTvis da kidev erTi seriozuli sayrdeni Seuqmna maTi maRali 

standartiT daculobas (formulis _ `Offend, shock or disturb~ 
sxvadasxvagvari interpretaciis sakiTxi winamdebare naSromSi 

dawvrilebiT aris ganxiluli). 

 

 

 

9 Rekvényi, §42; Öztürk, §64; Zana, §51; Ahmed, §55; Hertel, §46; Wille, §61; Janowski, §30; Ceylan, §32; Karata , 
§48; Erdogdu et Ince, §47; Ba kaya et Okçuo lu, §61; Sürek N1, §58; Incal, §48 
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g) gamoxatvis TavisuflebasTan mimarTebaSi saxelmwifoebisaTvis 

pozitiuri valdebulebis dakisreba 

gamoxatvis Tavisuflebis mniSvnelobidan gamomdinare, evropuli 

sasamarTlo konvenciis xelSemkvrel saxelmwifoebs akisrebs pozitiur 

valdebulebebs am uflebis realuri da efeqtiani ganxorcielebis 

uzrunvelsayofad. misi azriT, am Tavisuflebis daubrkoleblad 

ganxorcielebisaTvis yovelTvis sakmarisi ar aris mxolod negatiuri 

valdebulebis Sesruleba (anu am Tavisuflebis ganxorcielebaSi 

Caurevloba). zogjer gamoxatvis Tavisuflebis realuri uzrunvelyofis 

amocanam SeiZleba moiTxovos dacvis pozitiuri RonisZiebebis gatareba. 

evropuli sasamarTlos precedentuli samarTlis mixedviT 

saxelmwifos ekisreba pozitiuri valdebuleba, ar dauSvas eqscesiuri an 

diskriminaciuli SezRudviTi praqtika Sida maregulirebeli organoebis 

mxridan; uzrunvelyos Sesabamisi qmediTi samarTlebrivi misagebeli 

(effectiv remedial regime) gamoxatvis Tavisuflebis darRvevis aRdgena-

gamosworebisaTvis. saxelmwifos pozitiuri valdebulebani ekisreba 

maSinac, rodesac am Tavisuflebis SezRudvis safrTxe kerZo piridan 

warmodgeba.10 

amasTan, evropuli sasamarTlo miiCnevs, rom `pozitiuri 

valdebuleba~, mTlianobaSi, ar unda iqnes gagebuli, rogorc 

saxelmwifoze metismeti da autaneli tvirTis dakisreba.11 

10
 ix. De Geillustreede Pers v. the Netherlands 1976. Com. Rep. §88. Wingrowe v. the United Kingdom. 1994 

11 Özgür Gündem, §43
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miuxedavad saerTo principuli midgomisa, uzrunvelyofil iqnes 

gamoxatvis Tavisuflebis daculobis maRali standartebi misi 

mniSvnelobis gamo demokratiul sazogadoebaSi, sxvadasxva SemTxvevebSi am 

Tavisuflebis daculobis xarisxi gansxvavebulia – zogjer Zalian 

maRali, zogjer ufro naklebi, zogjer ki mcire. daculobis Sesabamis 

xarisxs araerTi faqtori ganapirobebs, romelTagan TiToeuli am 

Tavisuflebis sasargeblo an saziano balansis Camoyalibebas uwodebs 

xels. am faqtorTa erTobliobis safuZvelze, saboloo jamSi 

ganisazRvreba, iqneba Tu ara gamoxatvis TavisuflebaSi Careva miCneuli 

`aucileblad~ da `Tanazomierad~, maSasadame _ gamarTlebulad da, 

rogori balansi iqneba miCneuli `samarTlianad~. 

ZiriTadad faqtorTa CamonaTvali Semdegia: 

1) gamoxatuli ideebisa Tu informaciis Sinaarsi, gamoxatvis forma 

da saSualeba; 

2) sfero, romelsac miekuTvneba Sesabamisi informacia Tu ideebi 

(daculobis sxvadasxva xarisxia dawesebuli politikis, SemoqmedebiT Tu 

komerciis sferoebSi gamoxatvis Tavisuflebis mimarT); 

3) subieqtis vinaoba, vinc axorcielebs gamoxatvis Tavisuflebas 

(imisda mixedviT Tu vin aris am TavisuflebiT mosargeble subieqti – 

xalxis arCeuli warmomadgeneli, Jurnalisti, advokati, saxelmwifo 

moxele, mosamarTle, SeiaraRebuli Zalebis an policiis TanamSromeli Tu 

kerZo piri, _ midgomebi gansxvavebulia; 

4) im pirTa vinaoba, vis mimarTac aris gamoTqmuli kritika 

(gansxvavebulia midgomebi politikosis, saxelmwifo moxelis, 

saxelmwifos umaRlesi Tanamdebobis pirebis, mosamarTlis Tu kerZo 

piris mimarT gamoTqmul kritikasTan mimarTebaSi); 

5) im sajaro an sxva kanonier interesTa raoba, romlis dasacavadac 

gamoxatvis Tavisufleba SeizRuda (erovnuli uSiSroeba, sazogadoebrivi 

uwesrigobis Tavidan acileba, sasamarTlos avtoriteti da 

miukerZoebloba, sxva pirTa uflebebi da reputacia da sxv.) 

6) rogoria Sesabamis sferoSi erovnuli Sefasebis Tavisuflebis are 

(sxvadasxva sferoebis daregulirebisas konvenciis xelSemkvrel 

saxelmwifoebs Sefasebis Tavisuflebis gansxvavebuli farglebi eniWebaT. 

am farglebis sifarTovesa da siviwrovezea damokidebuli is, Tu ramdenad 

aucilebeli iqneba erovnuli xelisuflebis mier dakavebuli 

poziciisaTvis angariSis gaweva evropuli sasamarTlos mxridan; 

7) risi gamoxatva xdeba – ideebisa Tu Sexedulebebisa, Tu mxolod 

informaciisa, rasTan gvaqvs saqme – `SefasebiT msjelobasTan~ (value
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judgment) Tu `faqtebis gadmocemasTan~ (statement of facts); namdvil 

faqtebTan Tu yalb an Seumowmebel informaciasTan; ramdenad 

keTilsindisierad moqmedebda maTi gamavrcelebeli da sxv. (am faqtorebs 

gadamwyveti mniSvneloba aqvT difamaciis saqmeebSi, reputaciis 

uflebasTan RirebulebiTi konfliqtis dros; 

8) ugulvebelyofilia Tu ara konvenciis me-10 muxliT nagulisxmebi 

`movaleobani da pasuxismgebloba~ (amasTan, sxvadasxva mimarTebaSi 

Sesabamis `movaleobaTa da pasuxismgeblobis~ Sinaarsi gansxvavebulia); 

9) rogoria Sesabamisi kanonieri interesisaTvis amoxatvis 

Tavisuflebis ganxocielebiT miyenebuli an potenciuri zianis sidide da 

xasiaTi; 

10) rogoria saxelmwifos mxridan uflebaSi Carevis xasiaTi da 

xarisxi da sxv. 

zemoaRniSnul faqtorebze ganyenebulad da erTmaneTisagan mowyvetiT 

saubari SeuZlebelia, vinaidan isini mWidrod ukavSirdebian erTmaneTs; 

zogjer saerTo mimarTebebs gulisxmoben; zogjer nawilobriv gadafaraven 

erTmaneTs; zogjer ki gadajaWvulni arian da garkveulwilad 

ganapirobeben kidevac erTmaneTs. magaliTad, saxelmwifoebisaTvis 

miniWebul Sefasebis Tavisuflebis farglebze saubari (me-6  faqtori) 

SeuZlebelia gamoxatvis TavisuflebasTan dapirispirebul sajaro an sxva 

kanonier interesebTan mimarTebis (me-5 faqtori) gamorkvevis gareSe, 

vinaidan es farglebi mniSvnelovanwiladaa damokidebuli am interesTa 

raobaze, iseve rogorc, zogjer im sferozec, romelsac Sesabamisi ideebi 

Tu informacia miekuTvneba (me-6 faqtori). 

amjerad saWirod ar gvesaxeba imaze saubari, romelia am faqtorebs 

Soris mniSvnelovani an naklebad mniSvnelovani. konkretul konteqstSi 

TiToeuli maTgani SeiZleba aRmoCndes gadamwyveti. Tumca, arc imis 

uaryofa SeiZleba, rom zogierTi faqtoris gavlena ufro xSiria da 

arsebiTi. asea Tu ise, cxadia erTi, rom zemoaRniSnul faqtorebTanaa 

dakavSirebuli sxvadasxva SemTxvevebSi gansxvavebuli midgomebis 

gamoyeneba. gansxvavebuli midgomebi ki gamoxatvis Tavisuflebis 

sxvadasxva xarisxiT daculobas ganapirobebs. 

aqve unda aRvniSnoT Semdegi: debulebas imis Sesaxeb, rom 

gansxvavebul midgomebs zemoaRniSnuli faqtorebi gansazRvravs, met-

naklebad pirobiTi xasiaTi aqvs. ufro swori iqneboda gveTqva, rom am 

faqtorebis mixedviT gamovlindeba Sesabamisi midgomis aucilebloba. es 

aucilebloba ki myar konceptualur safuZvelze warmoiSoba. Cven 

SevecadeT evropuli sasamarTlos mier gamoyenebuli midgomebi, romlebic 

sxvadasxva SemTxvevaSi gamoxatvis Tavisuflebis daculobis sxvadasxva 

xarisxs ganapirobeben, agvexsna da dagvejgufebina warmoSobis safuZvlisa 
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da maTi mizandasaxulobis mixedviT. aRmoCnda, rom es midgomebi 

ZiriTadad sam mniSvnelovan sawyiss emyareba. 

midgomaTa erTi nawili asaxavs RirebulebaTa erTgvar ierarqias, 

romelic imisda mixedviT ganisazRvreba, Tu ramdenad adekvaturia 

gamoxatvis Tavisuflebis ganxorcielebis Sesabamisi SemTxveva im 

funqciisa Tu daniSnulebisa, romelic am Tavisuflebas demokratiul 

sazogadoebaSi ekisreba da rasac saerTod emyareba misi gansakuTrebuli 

mniSvnelobis aRiareba. Sesabamisad, gamoyenebuli midgomebi miznad isaxavs 

uzrunvelyos daculobis is xarisxi, romelic gamoxatvis Tavisuflebis 

Sesabamisi SemTxvevis RirebulebiT mniSvnelobas Seesatyviseba. 

midgomaTa meore nawili subsidiurobis principidan warmodgeba da 

asaxavs adamianis uflebaTa dacvaze saerTaSoriso kontrolis specifikas; 

xolo Tavisi arsiT, mowodebulia suverenul saxelmwifoTa 

xelisuflebis poziciebisadmi pativiscema Seuxamos saerTaSoriso 

kontrolis amocanebs. 

midgomaTa mesame nawili ki sakuTriv RirebulebaTa konfliqtis 

specifikurobidan warmodgeba da Sesabamisi interesebis harmonizaciasa da 

gawonasworebas emsaxureba. 

I. midgomebi, romlebic asaxavs RirebulebaTa ierarqias 

ama Tu im SemTxvevaSi gamoxatvis Tavisuflebis daculobis met-

nakleb xarisxs misi Sesabamisad meti an naklebi RirebulebiTi 

mniSvneloba gansazRvravs. magram rogor ganisazRvreba sakuTriv 

`RirebulebiTi mniSvneloba?~ igi imisda mixedviT ganisazRvreba, Tu 

ramdenad uSualo SemxeblobaSia gamoxatvis Tavisuflebis ganxorcielebis 

Sesabamisi SemTxveva demokratiuli procesis normalur 

funqcionirebasTan da SeiZleba Tu ara misi ganxilva am procesSi 

monawileobad. 

ra igulisxmeba amaSi: 

demokratiis progresisaTvis aucilebelia, rom sazogadoebaSi 

arsebobdes ideebisa da informaciebis simravle yvela im sakiTxis Sesaxeb, 

romelic sazogadoebrivi interesis sagans Seadgens. sazogadoebas ufleba 

aqvs icodes maT Sesaxeb, raTa gamoimuSaos sakuTari azri da hqondes 

arCevanis SesaZlebloba. sazogadoebrivi interesis sakiTxebze azrTa 

Tavisufali gacvla-gamocvla, maT Soris Ria da sajaro diskusiebi, 

warmoadgens umniSvnelovanes Rirebulebas. am procesis dabrkoleba ki 

totalitarizmis winapirobaa. gamoxatvis Tavisufleba, rogoradac is 

konvenciis me-10 muxlis 1-li punqtSia ganmartebuli, moicavs ara marto 

ideebisa da informaciebis gavrcelebis, aramed maTi moZiebisa da miRebis 

Tavisuflebas da, Sesabamisad, igi sazogadoebrivi interesis sakiTxebze 

Ria da Tavisufali sajaro debatebis gamarTvis erTaderTi saSualebaa. 

amitom evropuli sasamarTlo yovel calkeul SemTxvevaSi ikvlevs, 
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Seexeboda Tu ara Sesabamisi ideebi Tu informacia sazogadoebrivi 

interesis sakiTxs da, Sesabamis konteqstSi, CaiTvleboda Tu ara igi 

sajaro debatebSi monawileobad. am `statuss~, SeiZleba iTqvas, yvelaze 

ufro wonadi, umetes SemTxvevaSi ki gadamwyveti mniSvneloba aqvs, raTa 

RirebulebiTi konfliqtis dros prioriteti swored mas mieniWos da ara 

masTan dapirispirebuls. 

amitom, rodesac gamoxatvis TavisuflebasTan mimarTebaSi 

RirebulebiT ierarqiulobazea saubari, calsaxad SeiZeleba iTqvas, rom 

am Tavisuflebis ganxorcielebis yvela SesaZlo SemTxvevaTa Soris 

`sazogadoebrivi interesis mqone sakiTxze sajaro debatebSi 

monawileobas~ am ierarqiaSi pirveli adgili aqvs mikuTvnebuli. amrigad, 

Tu Sexedulebebi an informacia Seexeba sazogadoebrivi interesis mqone 

sakiTxs da maTi gavrceleba Sesabamis konteqstSi ganixileba, rogorc am 

sakiTxebze sajaro debatebSi wvlilis Setana, aseTi gamoxatvis 

Tavisuflebis Rirebuleba Zalze maRalia. evropuli sasamarTlos azriT, 

sityvis Tavisuflebis SezRudva, romelic warmoadgens sazogadoebrivi 

interesis sakiTxze sajaro debatebSi monawileobas, Zalze rTulia 

miCneul iqnas `aucileblad demokratiul sazogadoebaSi~ maSinac ki, 

rodesac gamoyenebula eqscesiuri sityvebi da isini mimarTulia kerZo 

individebis winaaRmdeg.1 

aseTi xedva, Tavis mxriv ganapirobebs im sxva midgomebs, romlebsac 

evropuli sasamarTlo gamoiyenebs. swored am mizezTa gamoa, rom: 

a) politikur sakiTxebze `gamoxatva~ gacilebiT ukeTaa daculi, 

vidre SemoqmedebiTi TviTgamoxatva anda komerciis sfero. politika 

sazogadoebriv interesis sagania, amitom politikur sakiTxebze ideebisa 

Tu informaciebis gavrcelebis SesazRudad Zalze mcire farglebia 

datovebuli; 

b) gansakuTrebiT fasobs xalxis mier arCeuli warmomadgenlis 

sityvis Tavisufleba, romelic Tavisi mandatis Sesabamisad, valdebulia 

wamoswios da saaSkaraoze gamoitanos sazogadoebisaTvis saWirboroto 

problemebi; 

g) xelisuflebisa da politikosebis mimarT `dasaSvebi kritikis 

farglebi~ Zalze farToa, gacilebiT farTo, vidre saxelmwifo 

moxeleebis da maT ufro kerZo pirebTan mimarTebaSi, imdenad farTo, rom 

zogjer maTi piradi cxovrebac sazogadoebrivi interesis sagnadaa 

miCneuli. aRiarebulia, rom sazogadoebas ufleba aqvs yvelaferi icodes 

politikosebis Sesaxeb, radganac maT TavianT Tavze aiRes qveynis marTvis 

gavleniani roli da Sesabamisi pasuxismgebloba. amitomac, dasaSvebadaa 

miCneuli mkvaxe, usiamovno da zogjer usamarTlo Tavdasxmebi 

1 Jean-Paul Costa, The European Court of Human Rights and Its Recent Case Law. Texas International Law 
Journal, special 2003, N3. vol.38. gv.465. 
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xelisuflebasa da funqcionerebze; eqscesiuri, Seuracxmyofeli, 

gadaWarbebuli gamonaTqvamebis gamoyeneba. evropuli sasamarTlo 

midrekilia iqiTken, rom sadavo SemTxvevaSi Sesabamisi idea Tu 

informacia sazogadoebrivi interesis sagans miakuTvnos. xolo Sesabamisi 

gamonaTqvami `SefasebiT msjelobas~ da ara _ `faqtebis gadmocemas~. 

SeiZleba iTqvas, rom gamoxatvis Tavisuflebis daculobis yvelaze 

maRali standarti, romelic evropulma sasamarTlom Handyside-s saqmeSi 
gadmosca, swored xelisuflebasa da calkeul politikosebTan 

mimarTebaSia yvelaze ufro adekvaturi. 

d) presis Tavisufleba sruliad gansakuTrebuli dacviT sargeblobs, 

vinaidan swored presis meSveobiT xdeba sazogadoebrivi interesis 

sakiTxebis gaSuqeba, maT Soris politikis sferoSi. ufro metic, es 

presis marto uflebad ki ara, movaleobadaa miCneuli. presis 

TavisuflebaSi yvelaze ufro metad igulisxmeba informaciis miRebis 

ufleba (`ara marto presas aqvs amocana, gaavrcelos informacia da 

ideebi sazogadoebrivi interesis sakiTxebze, aramed xalxsac aqvs ufleba 

miiRos isini da iqonios masze sakuTari azri da Sexeduleba~.2 

aqve unda iTqvas, rom sazogadoebrivi interesis mqone sakiTxebi 

mxolod politikisa da presis Tavisuflebis sferoebiT rodi 

Semoifargleba. mxedvelobaSi miiReba, Tu sazogadoebisaTvis ramdenad 

mniSvnelovan sakiTxs Seexeboda gavrcelebuli informacia Tu ideebi. maTi 

Rirebulebac amis mixedviT ganisazRvreba. mTlianobaSi, presis 

Tavisuflebisa da politikis sfero mainc yvelaze ukeTaa daculi. 

e) amave logikis safuZvelze, ideebi da informacia, romlebic ar 

Seexeba sazogadoebrivi interesis mqone sakiTxebs, SedarebiT naklebi 

dacva aqvT garantirebuli. maT naklebi Sansi gaaCniaT RirebulebaTi 

konfliqtis dros prioritetis mosapoveblad, da naklebi medegoba 

SezRudvis sawinaaRmdegod (magaliTad, Tu politikur sakiTxebze 

gamoxatvis Tavisuflebis SezRudvisas, saxelmwifos akisria mZime tvirTi, 

daamtkicos uflebaSi Carevis `mwvave sazogadoebrivi saWiroeba~, 

komerciuli reklamis sferoSi sakmarisia imis damtkiceba, rom `SezRudva 

ar iyo aragonivruli~). xolo maSin, rodesac isini pirovnebaze 

Tavdasxmas warmoadgenen, Seicaven Seuracxmyofel gamoTqmebs, maTi 

Rirebuleba da Sesabamisad, daculobis xarisxic minimaluria. evrpulma 

sasamarTlom Otto-Preminger Institut-is saqmis ganCinebaSi miuTiTa, rom 

Seuracxmyofeli gamoTqmebi sxvaTa religiuri grZnobebis Sesaxeb, ver 

CaiTvleboda sazogadoebrivi interesis sakiTxze sajaro debatebSi 

monawileobad, romelic saqveyno saqmeebis progress uwyobda xels.3 

2 Lingens v. Austria, judgment of 8 July 1986. §41. Oberschlick v. Austria, judgment of 1 July 1997. §58. 
3 Otto-Preminger-Institut v. Austria, judgment of 20 September, 1994; series A. N295-A. §49. 
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erovnuli rasobrivi, religiuri an sxvagvari Seuwynareblobis 

gamovlinebebs, siZulvilis Semcvel da mtrul gancxadebebs (hate speech), 
danaSaulis an sxva samarTaldarRvevebis Cadenisaken waqezebas, 

RirebulebiT ierarqiaSi saerTod ar moepovebaT adgili da isini, 

rogorc wesi, izRudebian. 

 

II. midgomebi, romlebic warmodgeba subsidiurobis principidan 

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli 

konvenciis meSveobiT konvenciis xelSemkvrel saxelmwifoebSi adamianis 

uflebaTa dacva emyareba subsidiurobis princips. pirvel rigSi 

konvenciis xelSemkvreli saxelmwifoebi arian valdebulni uzrunvelyon 

TavianTi iurisdiqciis farglebSi konvenciiT gaTvaliswinebul uflebaTa 

dacva. xolo evropuli sasamarTlos amocanaa Seafasos, daarRvia Tu ara 

xelSemkvrelma mxarem konvenciiT nakisri valdebuleba da konvenciis 

darRvevis msxverpls ganusazRvros `samarTliani dakmayofileba~. amitom 

evropuli sasamarTlos mxridan adamianis uflebaTa dacva damatebiTia 

(subsidiuria). saerTaSoriso kontrolis aseTma bunebam Tavad warmoSva 

misi SezRudvis aucilebloba, kerZod _ individur uflebaTa SezRudvis 

sakiTxebSi erovnuli Sefasebebis gaTvaliswinebisa da angariSis gawevis 

aucilebloba. amitom evropulma sasamarTlom SeimuSva mTeli rigi 

midgomebi: 

a) jer erTi, aRiara uflebaTa SezRudvis sferoSi erovnuli 

xelisuflebis gadawyvetilebebisadmi pativiscemis aucilebloba da 

SeimuSava erovnuli Sefasebis Tavisuflebis doqtrina. man uflebaSi 

Carevis `aucileblobisa~ da ~Tanazomierebis~ sakiTxebSi xelSemkvrel 

saxelmwifoebs mianiWa Sefasebis Tavisuflebis garkveuli are; riTac 

daadastura, rom zogjer erovnuli Sefasebis prioritetuloba unda 

iqnas aRiarebuli. am gziT man SezRuda sakuTari mixedulebis 

Tavisufleba, anu ganaxorciela TviTSezRudva.4 

b) imavdroulad daadgina, rom es farglebi ar iyo absoluturi da 

ganusazRvreli da rom maTi daculoba evropul kontrols 

eqvemdebareboda.5 

g) manve ganmarta, rom sxvadasxva SemTxvevebSi erovnuli Sefasebis 

Tavisuflebis farglebi gansxvavebuli iyo, SeimuSava saxelmZRvanelo 

orientirebi am farglebis gansasazRvrad. maTi mixedviT am farglebis 

4
ix. Incal v. Turkey, judgment of 9 June 1998, §48; Rekvényi v. Hungary, judgment of 20 May 1999, §42; Oztürk v. 

Turkey, judgment of 28 September 1999, §64; Zana v. Turkey, judgment of 25 September 1997, §51; Ahmed and 
Others v. the United Kingdom, judgment of 2 September, 1998, §55; Hertell v. Switzerland, judgment of 25 August 
1998 §46; Wille v. Liechtenstein, judgment of 28 October, 1999, §61 da sxv.
5 Wingrove v. the United Kingdom, judgment of 25 November, 1996, §53; Radio ABC v. Austria, judgment of 20 
October, 1997, §30; Janowski v. Poland, judgment of 21 January, 1999, §30; Karata  v. Turkey, judgment of 9 July 
1999, §48; Ceylan v. Turkey, judgment of 8 July, 1999, §32; Erdugdu and Ince v. Turkey, judgment of 8 July 1999, 
§47; Sürek (N1) v. Turkey, judgment of 8 July, 1949, §58 da sxv.
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sifarTove Tu siviwrove damokidebulia individuri uflebisa da masTan 

dapirispirebuli interesis mniSvnelobaze, specifikaze, agreTve, uflebaSi 

Carevis xasiaTsa da xarisxze. evropulma sasamarTlom Sefasebis 

Tavisuflebis farTo farglebi ganusazRvra xelSemkvrel saxelmwifoebs 

im sferoebSi, sadac metia adgilobrivi realiebisa da specifikis 

gaTvaliswinebis saWiroeba, sadac ar arsebobs saerTo-evropuli 

koncefcia da standarti. evropuli sasamarTlo miiCnevs, rom aseT 

sferoebSi erovnuli xelisufleba ukeTes mdgomareobaSia Seafasos 

SezRudvis aucilebloba, vidre saerTaSoriso sasamarTlo.6 

Sesabamisad, erovnuli Sefasebis Tavisuflebis farglebi farToa, 

rodesac gamoxatvis Tavisufleba izRudeba erovnuli uSiSroebis, 

teritoriuli mTlianobis, sazogadoebrivi usafrTxoebis, janmrTelobisa 

da moralis interesebis dasacavad; agreTve, komerciis (gansakuTrebiT 

reklamis) sferoSi ideebisa da informaciebis SezRudvasTan mimarTebaSi. 

maTgan gansxvavebiT, es farglebi viwroa sazogadoebrivi interesis 

sakiTxebze informaciisa da ideebis gavrcelebis SezRudvasTan 

mimarTebaSi, maSasadame _ politikis, presis Tavisuflebis, xalxis 

arCeuli warmomadgenlis sityvis Tavisuflebis SezRudvis sferoebSi, 

agreTve, advokatis sityvis Tavisuflebis SezRudvasTan mimarTebaSi misi 

procesualuri rolis gaTvaliswinebiT da sxv. 

Sefasebis Tavisuflebis farglebze mniSvnelovnadaa damokidebuli, 

gaiziarebs Tu ara evropuli sasamarTlo erovnuli xelisuflebis 

Sefasebas gamoxatvis TavisuflebaSi Carevis aucileblobis Sesaxeb. 

sasamarTlos praqtika mowmobs, rom masze xSirad aris damokidebuli 

saqmis bedi. amis gaTvaliswinebiT, naSromSi calke paragrafi eZRvneba 

Sefasebis Tavisuflebis doqtrinas, sadac ufro srulad aris axsnili 

misi Sinaarsi da gaanalizebulia, Tu ra mosazrebas emyareba ama Tu im 

SemTxvevaSi misi farglebis sifarTove Tu siviwrove. 

III. `samarTliani balansis~ ideidan gamomdinare midgomebi 

 

nebismieri konfliqtis gadaWra samarTlianobis princips unda 

emyarebodes. erTi an romelime mxaris sasargeblod sakiTxis gadawyveta, 

iseve, rogorc Sualeduri pozicia, Sesabamis SemTxvevebSi SeiZleba iyos 

`samarTliani~. magram rodesac saqme RirebulebaTa konfliqts Seexeba, 

magaliTad _ konfliqts individur uflebasa da sajaro interess, anda 

or individur uflebas, an or sajaro interess Soris, konfliqtis 

samarTliani gadaWris gageba da misi miRwevis saSualebebi SedarebiT 

gansxvavebulia. gansxvavebulia sawyisi poziciebi. vinaidan konfliqtis 

orive monawile `Rirebulebaa~, romlebic samarTlebrivad aris daculi, 

6 Handyside v. The United Kingdom, judgment of 7 December 1976. §48. 
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cxadia, orive maTgans Tavidanve seriozuli pozicia gaaCnia moiTxovos, 

rom igi realurad iqnes daculi. magram, raki konfliqtebi warmoiSoba, 

masTan erTad Cndeba romelime maTganisaTvis upiratesobis miniWebis 

aucilebloba. RirebulebaTa konfliqtis gadaWra, arsebiTad swored 

konfliqtur RirebulebebTagan romelime maTganis upiratesobis 

(prioritetis) gansazRvras gulisxmobs. Sesabamisad, `RirebulebaTa 

konfliqtis samarTliani gadaWra~ _ am upiratesobis samarTlianad 

gansazRvras. is, Tu rodis ra iqneba `samarTliani~, es saqmis garemoebebsa 

da sxva faqtorebzea damokidebuli. xan erTi da xan meore 

RirebulebisaTvis upiratesobis (maT Soris sruli upiratesobis) 

miniWeba SeiZleba iyos samarTliani. amis miuxedavad, aSkaraa isic, rom 

raki saqme Rirebulebebs Seexeba, maT Soris konfliqtis samarTliani 

gadaWra uTuod gulisxmobs sazrunavs, yvela SesaZlebloba Tu resursi 

iqnes gamoyenebuli maTi harmonizaciis, dabalansebisa da 

gawonasworebisaTvis. adamianis uflebaTa evropuli sasamarTlos mier 

RirebulebaTa konfliqtebis gadaWris istoria mowmobs, rom igi 

cdilobs, rac ki SesaZlebelia, maqsimalurad gaiTvaliswinos orive 

dapirispirebuli interesis dacvis aucilebloba da iaros interesTa 

harmonizaciis, da ara konfliqtis kidev ufro gaRrmavebis gziT. amrigad, 

konfliqtur Rirebulebebs Soris samarTliani balansis idea uTuod 

moicavs interesTa harmonizaciis, gonivruli dabalansebisa da 

gawonasworebis sazrunavs. adamianis uflebaTa evropuli sasamarTloSi 

ama Tu im sajaro interesis dasacavad individur uflebaTa, maT Soris 

gamoxatvis Tavisuflebis SezRudvis gamarTlebulobis Sefaseba 

yovelTvis am TvalsazrisiT xdeba. igi yovelTvis sagangebod ikvlevs, 

ramdenad gonivrulad daabalansa da gaawonaswora erovnulma 

xelisuflebam dapirispirebuli interesebi. es gaxlavT erT-erTi 

ZiriTadi koceptualuri midgoma, romelsac evropuli sasamarTlo 

gamoiyenebs. 

magram amjerad Cveni amocana mxolod amis Tqma ar aris. aranakleb 

mniSvnelovnad gvesaxeba is garemoebac, rom araerTi sxva midgoma, 

romlebsac evropuli sasamarTlo gamoiyenebs, aseve emyareba 

gawonasworebisa da dabalansebis ideas, romlebic pirdapir Tu 

arapirdapir, interesTa gawonasworebis amocanis warmatebiT gadaWras 

uwyobs xels da saboloo jamSi ki, samarTliani balansis miRwevas 

emsaxureba. cxadia, aseT Sesatyvisobas Rrma, Sinagani, logikuri 

safuZveli gaaCnia. igi interesTa harmoniuli gawonasworebis ideiT 

adamianis uflebaTa evropuli samarTlis gaJRenTilobis 

damadasturebelia da mTlianad Seesabameba umTavresi demokratiuli 

Rirebulebebis – sazogadoebaSi mSvidobis, harmoniisa da Tanxmobis 

damkvidrebas. 
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gagacnobT ramdenime midgomas, romlebic gawonasworebisa da 

dabalansebis princips emyareba. 

a) erT-erTi yvelaze naTeli gamovlineba am principis gamoyenebisa 

sakuTriv konvenciis me-10 muxlia. mxedvelobaSia am muxls me-2 punqtis 

miTiTeba imis Taobaze, rom me-10 muxlis 1-li punqtiT gaTvaliswinebul 

TavisuflebaTa ganxorcieleba, ramdenadac isini ganuyofelia Sesabamisi 

movaleobebisa da pasuxismgeblobisagan, SeiZleba daeqvemdebaros kanoniT 

aRweril iseT wesebs, pirobebs, SezRudvebs an sanqciebs, romlebic 

aucilebelia demokratiul sazogadoebaSi... 

aRniSnuli debuleba, faqtobrivad imas gulisxmos, rom gamoxatvis 

Tavisuflebis Tanaarsi `movaleobebisa da pasuxismgeblobis~ darRvevam 

SeiZleba misi SezRudva ganapirobos. ra Tqma unda, igi ar aris 

aucilebeli piroba SezRudvisa da mas, ase vTqvaT, mxolod SezRudvis 

damatebiTi argumentis funqcia SeiZleba daekisros am muxlis Sinaarsis 

konteqstSi. magram saerTo konteqstSi – gamoxatvis TavisuflebisaTvis 

miniWebuli mniSvnelobisa da sxva faqtorebis gaTvaliswinebiT, am 

debulebis mniSvneloba gacilebiT ufro didia da arsebiTi. igi, 

faqtobrivad, gvevlineba, rogorc dabalansebeli saSualeba im saerTo 

(savsebiT swori) midgomisa, romlis mixedviTac, gamoxatvis Tavisufleba 

Tavisi sasicocxlo mniSvnelobis gamo demokratiul sazogadoebaSi, 

daculi unda iyos maRali standartiT. 

uflebani da movaleobani isedac ganuyofelia. konvenciam sxva 

damatebiTi garantiebic Seqmna saimisod, rom uzrunveleyo movaleobaTa 

uxeSi darRvevis SemTxvevaSi Sesabamisi samarTlebrivi Sedegebi. amas 

emsaxureba magaliTad konvenciis me-17 muxli, romelic uflebaTa 

borotad gamoyenebas krZalavs rogorc saxelmwifos, ise individebis 

mxridan. magram SemTxveviTi ar unda iyos, rom konvenciis xelSemkvrelma 

mxareebma daisaWiroves sagangebod mieTiTebinaT konvenciis me-10 muxlSi 

gamoxatvis Tavisuflebisagan ganuyofel movaleobebsa da 

pasuxismgeblobaze. 

amas, Cveni rwmeniT, ori mizezi ganapirobebs: erTi mxriv _ 

gamoxatvis Tavisuflebis didi mniSvneloba da, meore mxriv _ misi 

ontologiuri buneba. vgulisxmobT sxva interesebSi uxeSi SeWris, 

maTTvis seriozuli zianis miyenebis unars. cxadia, gamoxatvis 

Tavisuflebis maRali standartiT daculobis aucilebloba da 

imavdroulad zianis miyenebis misi didi unari aZlierebs am 

TavisuflebiT mosargeble subieqtTa `movaleobebsa da pasuxismgeblobas~. 

swored amitom Sesabamis `movaleobebsa da pasuxismgeblobaze~ miTiTeba 

gvevlineba, rogorc gamoxatvis Tavisuflebis farTo farglebis 
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sapirwone, misgan momdinare potenciuri safrTxis ganeitralebis 

saSualeba. 

amrigad, gamoxatvis Tavisuflebis farTo farglebi, misi maRali 

standartiT dacvis aucilebloba da misi mxridan zianis gamowvevis 

safrTxe gawonasworebulia Sesabamisad maRali xarisxis `movaleobebiTa 

da pasuxismgeblobiT~. 

faqtobrivad, me-10 muxlis zemoaRniSnuli debuleba gamoxatavs 

princips: rac metia Tavisufleba, miT metia Sesabamisi movaleobani da 

pasuxismgebloba. 

aseTi principi, ara marto gonivruli, aramed samarTlianicaa. 

Sesabamisad, am principis gamoyeneba ukve didi winapirobaa saqmeze 

samarTliani saboloo gadawyvetilebis misaRebad. 

evropuli sasamarTlos praqtikis gacnoba mowmobs, rom igi ara 

marto yovelTvis iTvaliswinebs `movaleobebisa da pasuxismgeblobis~ 

darRvevis faqtors, xSirad gadamwyvet mniSvnelobasac aniWebs mas. igi 

Tavis ganCinebaSi Tu gadawyvetilebebSi ganmartavs, Tu kerZod ras 

gulisxmobs `gamoxatvis Tavisuflebisagan ganuyofeli movaleobani da 

pasuxismgebloba~ da aRniSnavs, Tu riT gamoixata Sesabamis SemTxvevaSi 

maTi darRveva. aRsaniSnavia, rom aseTi ganmartebebi yvelaze ufro xSrad 

evrpoulma sasamarTlom presis TavisuflebasTan mimarTebaSi gaakeTa, rac 

ar aris SemTxveviTi swored im Zlieri zegavlenis gamo, romelic mas 

gaaCnia. 

b) gawonasworebisa da dabalansebis sawyiss pirdapir emyareba 

SezRudvis `aucileblobisa~ da `Tanazomierebis~ Sefasebani da is 

kriteriumebi, romlebic am dros gamoiyeneba. 

SezRudvis gamarTlebulobis Sefasebisas mxedvelobaSi miiReba 

rogorc sajaro an sxva kanonieri interesisaTvis miyenebuli an 

potenciuri zianis sidide, ise uflebaSi Carevis xasiaTi da xarisxi. 

amasTan, rac ufro metia Sesabamisi kanonieri interesis mniSvneloba, an 

misTvis miyenebuli potenciuri ziani, miT ufro iolia SezRudvis `mwvave 

sazogadoebrivi saWiroebisa~ da saamisod aucilebeli `Sesabamisi da 

sakmarisi safuZvlis~ aRiareba. masTan erTad _ miT ufro msubuqia 

mopasuxe saxelmwifos tvirTi, daamtkicos SezRudvis aucilebloba. 

da piriqiT: rac ufro didia im Tavisuflebis mniSvneloba, romelic 

SeizRuda, rac ufro seriozulia masSi Carevis xasiaTi an xarisxi, miT 

ufro wonadi gamarTleba esaWiroeba mas; miT ufro mZimea mopasuxe 

saxelmwifos tvirTi, daamtkicos uflebaSi Carevis `aucilebloba 

demokratiul sazogadoebaSi~. 

aseTi proporciuli gawonasworeba gamoxatvis Tavisuflebisa an 

Sesabamisi kanonieri interesisaTvis miyenebuli zianisa da 
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saxelmwifosTvis dakisrebuli mtkicebis Sesabamisi tvirTisa, pirdapir 

da uSualod emsaxureba interesTa samarTliani dabalansebis amocanas. 

g) gawonasworebis principi udevs safuZvlad (nawilobriv) `dasaSvebi 

kritikis~ koncefciasac, oRond sxva aspeqtSi. aq kritikis obieqtis 

Tavdacvis saSualebebi da kritikisagan dacvis saxelmwifos valdebulebis 

Sesabamisi xarisxia erTmaneTTan gawonasworebuli. 

politikosebis mimarT `dasaSvebi kritikis~ farTo farglebi, 

rogorc zemoT aRvniSneT, erTi mxriv, emyareba konceptualur 

Tvalsazriss, romlis mixedviT politikur sakiTxebze `gamoxatva~ kargad 

unda iyos daculi (miCneulia, rom maT meti (zogjer daumsaxurebeli) 

kritika unda aitanon da zidon is tvirTi, romelic politikur 

sarbielze moRvaweobas axlavs). magram, meore mxriv, aseTi farTo 

farglebi imasac emyareba, rom politikosebs, romelTac tribuna upyriaT 

xelT, isedac uamravi saSualeba gaaCniaT maT winaaRmdeg gamoTqmul 

kritikaze pasuxis gasacemad. amitom saxelmwifos valdebuleba 

daumsaxurebeli kritikiT reputaciis Selaxvisagan maTi dacvisa, 

naklebia. 

maTgan gansxvavebiT, kerZo pirebi mTlianad daucvelni arian, maT 

Tavdacvisa da pasuxis gacemis sxva saSualebebi ar gaaCinaT. Sesabamisad, 

saxelmwifos valdebuleba maTi reputaciis dacvisa, gacilebiT ufro 

Zlieria. 

gansxvavebul sawyisebs eyareba saxelmwifo moxeleTa, maT Soris 

mosamarTleTa mimaT `dasaSvebi kritikis~ farglebis gansazRvra. am 

mimarTebiT maT Sualeduri adgili ukaviaT politikosebsa da kerZo 

pirebs Soris. aqac gawonasworebis principia Cadebuli. saqme isaa, rom 

saxelmwifo moxeleebs, gansakuTrebiT ki mosamarTleebs, politikosebisa 

da kerZo pirebisagan gansxvavebiT, sakuTriv gamoxatvis Tavisufleba aqvT 

SezRuduli. maT ekisrebaT e.w. `TavSekavebulobis valdebuleba~ rogorc 

sazogadod, ise uSualod maT winaaRmdeg gamoTqmul kritikaze pasuxis 

gacemasTan mimarTebaSi. es moTxovna warmodgeba maTi mdgomareobidan da 

miznad isaxavs saxelmwifo samsaxuris, marTlmsajulebis avtoritetisa 

da miukerZoeblobisadmi xalxis ndobis SenarCunebas. mosamarTleebi da 

sxva saxelmwifo moxeleebi, valdebulni arian gamoiCinon TavSekaveba 

gamoxatvis Tavisuflebis ganxorcielebisas, raTa maTma gamonaTqvamebma 

nebsiT, Tu uneblied, Crdili ar miayenos saxelmwifo samsaxurs, 

sasamarTlos avtoritets da Ziri ar gamouTxaros maTdami xalxis 

ndobas. 

Sesabamisad, vinaidan gamoxatvis Tavisufleba, inter alia kritikaze 

pasuxis gacemis SesaZlebloba maT SezRuduli aqvT, maTi kritikis 

uflebac Sesabamisad aris SezRuduli da SedarebiT gaiolebulia maTi 
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reputaciis dasacavad gamoxatvis Tavisuflebis SeRzudvis 

gamarTlebulad cnoba. 

 

* * * 

adamianis uflebaTa evropuli sasamarTlo sajaro an sxva pirTa 

uflebebis dasacavad konvenciis me-10 muxliT gaTvaliswinebul uflebaSi 

Carevis gamarTlebulobis Sefasebisas kidev sxva araerT midgomas 

gamoiyenebs. gzadagza, calkeul sakiTxTa gaSuqebisas Cven umetes maTgans 

SevexebiT da maT mizandasaxulobas gavaanalizebT. 

aqve unda aRvniSnoT, rom yvela midgomis garkveul sistemaSi moqceva 

da garkveuli niSniT dajgufeba ioli saqme ar aris, vinaidan TiToeuli 

maTgani zogjer erTdroulad ramdenime Tvalsazriss efuZneba. ra Tqma 

unda, SeiZleboda es midgomebi sxvagvaradac dagvejgufebina. magaliTad, 

calke gamogveyo is midgomebi, romlebic gamoiyeneba yvela im uflebasTan 

mimarTebaSi, romlebic konvenciis mixedviT sxva interesebis dasacavad 

SeiZleba SeizRudos da, calke isini, romlebic mxolod konvenciis me-10 

muxls ukavSirdeba. naSromSi SedarebiTi Tu sxva aspeqtebis 

gamoklvevisas am sakiTxzec aris yuradReba gamaxvilebuli da vfiqrobT, 

rom saerTo suraTi Seqmnilia. amjerad Cven swored zemoaRniSnuli 

sistema miviCnieT ufro sainteresod. 
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sxva RirebulebebTan gamoxatvis Tavisuflebis konfliqtis dros 

samarTlani balansis Ziebisas evropuli sasamarTlo araerT doqtrinas, 

koncefcias, principsa Tu kriteriums gamoiyenebs. magram maT Soris sruliad 

gamorCeulia ramdenime maTgani. esenia `erovnuli Sefasebis Tavisuflebis 

are~, `sazogadoebrivi interesis sajaro diskusiaSi monawileoba~ da `azris 

gamoxatvis TavisuflebisaTvis Tanaarsi movaleobebi da pasuxismgebloba~. 

pirveli maTgani saerTaSoriso kontrolis specifikas asaxavs da 

demokratiuli saxelmwifos suverenitetisadmi pativiscemis principis 

gamomxatvelia, meore maTgani _ demokratiul sazogadoebaSi gamoxatvis 

Tavisuflebis gamorCeuli mniSvnelobis miniWebisa da, Sesabamisad, misi 

maRali standartiT daculobis  safuZvlebs gvixsnis, mesame maTgani ki am 

didi Tavisuflebis gonivrul farglebSi moqcevis samarTlebriv 

mizanSewonilobaze migvaniSnebs. maTi gamoyenebadobis areali gansxvavebulia. 

pirveli maTgani konvenciis yvela im uflebasTan mimarTebaSi gamoiyeneba, 

romlebic sxva kanonier interesTa sasargeblod SezRudvebs eqvemdebarebian, 

meore – mxolod gamoxatvis TavisuflebasTan mimarTebaSi. rac Seexeba 

mesames – igi impliciturad igulisxmeba Tavisuflebis yvela uflebasTan 

mimarTebaSi, ramdenadac movaleobebi da pasuxismgebloba yovelgvari 

Tavisuflebis ganuyoveli komponentia; Tumca gansakuTrebuli datvirTva mas 

swored gamoxatvis TavisuflebasTan mimarTebaSi gaaCnia. qvemoT dawvrilebiT 

aris gaanalizebuli maTi raoba da daniSnuleba. 

 

$4.1. `Sefasebis Tavisuflebis are~ 

 

sajaro an sxva pirTa uflebebis dasacavad adamianis uflebaTa da 

ZiriTad TavisuflebaTa dacvis konvenciiT gaTvaliswinebuli uflebis 

SezRudvis sferoSi1 evropuli sasamarTlo konvenciis xelSemkvrel 

saxelmwifoebs Sefasebis Tavisuflebis garkveul ares (margin of appreciation) 
miakuTvnebs. mis sifarTovesa Tu siviwroveze mniSvnelovnad aris 

damokidebuli, gaiziarebs Tu ara evropuli sasamarTlo erovnuli 

xelisuflebis pozicias ama Tu im SemTxvevaSi sajaro an sxva kanonieri 

1 igulisxmeba uflebaTa SezRudvis yvela SemTxveva, romlis SesaZleblobasac konvencia iTvaliswinebs, maT 

Soris isinic, romlebic konvenciis me-15 muxlis Sesabamisad konvenciidan ukan daxevis dros SeiZleba 

ganxorcieldes. 



 70

interesebis dasacavad individur uflebaTa SezRudvis aucileblobis 

sakiTxSi. 

erovnuli Sefasebis Tavisuflebis doqtrina erT-erTi 

umniSvnelovanesia imaTTagan, romlebic evropulma sasamarTlom SeimuSava, 

romlebsac efeqtianad gamoiyenebs Tavis saqmianobaSi da romlebic adamianis 

uflebaTa dacvaze saerTaSoriso kontrolis specifikas asaxavs.2 

naSromis im TavSi, romelSic gadmocemulia evropuli sasamarTlos 

ZiriTadi midgomebi sajaro interesebisa da gamoxatvis Tavisuflebis 

RirebulebiTi konfliqtis gadaWrisas, Cven nawilobriv avxseniT `Sefasebis 

Tavisuflebis~ doqtrinis arsi da daniSnuleba. magram im didi gavlenis 

gamo, romelic mas gaaCnia individur uflebaTa SezRudvis konvenciasTan 

Sesabamisobis dadgenis sferoSi, aucileblad gvesaxeba, ufro siRrmiseulad 

da sistemurad gaviazroT, Tu ratom eniWebaT xelSemkvrel saxelmwifoebs 

Sefasebis Tavisufleba, gavarkvioT misi roli adamianis uflebaTa 

daculobaze saerTaSoriso kontrolis ganxorcielebis procesSi da 

principebi, romelTa safuZvelzec ganisazRvreba misi farglebi.  

gamokvlevam Semdeg daskvnamde migviyvana. 

uwinaresad is unda aRiniSnos,K rom saxelmwifoTa `Sefasebis 

Tavisuflebis are~ (an `Sefasebis Tavisuflebis farglebi~ anda `Sefasebis 

Tavisuflebis koeficienti~ - `margin of appreciation~) sakuTriv konvenciis 
termini ar aris. igi adamianis uflebaTa evropulma sasamarTlom SeimuSava 

da gamoiyeneba konvenciiT gaTvaliswinebuli uflebebis SezRudvis sferoSi 

xelSemkvreli saxelmwifoebis mixedulebis Tavisuflebis xarisxis 

aRmniSvnelad. erTi mxriv, igi gulisxmobs pativiscemisa da angariSis gawevis 

im xarisxs (degree of deference), romliTac evropuli sasamarTlo ekideba 

erovnuli xelisuflebis gadawyvetilebas am sakiTxze. meore mxriv, igi 

imavdroulad imis maCvenebelicaa, Tu ramdenad kritikuli iqneba evropuli 

sasamarTlo erovnuli Sefasebebisadmi (degree of scrutiny). 
erovnuli `Sefasebis Tavisufleba~ warmoadgens adamianis uflebaTa 

dacvaze saerTaSoriso kontrolis aucilebel elements. igi gamomdinareobs 

2
ix. C.Feingold, “The doctrine of margin of appreciation and the European Convention of Human Rights” (1997); Notre 

Dame Lawyer 90; R.St. J Macdonald, “The margin of appreciation in the Jurisprudence of the European Court of 
Human Rights”, “International Law and the time of its codification”. Milan 1987. gv.187. H.C.Yourou “The margin of 
appreciation doctrine in the dynamics of European Human Rights Jurisprudence” (1988) 3 Connecticut Journal of 
International Law; P. van Dijk & G. van Hoff. “Theory and practice of the European Convention on Human Rights”, 
1998; De Salvia Michell, “Contrôle européen et principe de subsidiarité: faul – il encore émanger à la marge 
d’appréciation?” krebulSi Protecting Human Rights: the European Perspective (Studies in memory of Rolv Ryssdal), 
2000, gv.373-386. amave krebulSi ixileT agreTve Finlay Thomas S.A. “Judicial self-restraint”, (gv.499-506) 
Callewaert, Johan, “Quel avenir pour la marge d’appréciation?” (gv.147-165); Lord Mackay Clashfern  “The margin of 
appreciation and the need for balance” (gv.837-844). E.Brems “The Margin of Appreciation Doctrine in the Case-Law of 
the European Court of Hgman Rights”. ZAÖRL, vol. 59. 1996. T.H.Jones “The Devaluation of Human Rights under the 
European Convention in Public Law”, 1995.
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saerTaSoriso iurisdiqciis bunebidan da arsebiTad saerTaSoriso 

kontrolis TviTSezRudvas gulisxmobs. xelSemkvreli saxelmwifoebisaTvis 

Sefasebis Tavisuflebis garkveuli arealis mikuTvnebiT, evropulma 

sasamarTlom sakuTari Sefasebis Tavisufleba SezRuda. SeiZleba iTqvas, rom 

evropuli sasamarTlos Sefasebis Tavisufleba SezRudulia erovnuli 

Sefasebis Tavisuflebis Sesabamisi arealiT. 

saerTaSoriso kontrolis aseT TviTSezRudvas gonivruli safuZveli 

gaaCnia. igi warmodgeba evropuli konvenciisa da evropuli sasamarTlos 

daniSnulebidan3 da asaxavs suverenitetis, subsidiurobisa da demokratiis 

principebs.4 igi uzrunvelyofs konvenciis efeqtian moqmedebas demokratiis 

pirobebSi, suverenuli saxelmwifoebis Sesabamisi uflebebisa da Sesabamisi 

pasuxismgeblobis gaTvaliswinebiT. sxva sityvebiT, saerTaSoriso kontrolis 

TviTSezRudva emsaxureba imas, rom es kontroli ar gadaizardos 

saxelmwifos suverenitetis darRvevaSi da is gonivrul sawyisebze 

ganxorcieldes.5 

 

ra igulisxmeba yovelive amaSi. 

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli 

konvenciis meSveobiT konvenciis xelSemkvrel saxelmwifoebSi adamianis 

uflebaTa dacva emyareba subsidiurobis princips. pirvel rigSi konvenciis 

xelSemkvreli saxelmwifoebi arian valdebulni uzrunvelyon TavianTi 

iurisdiqciis farglebSi konvenciiT gaTvaliswinebul uflebaTa dacva. 

evropuli konvenciis 1-li muxli swored am valdebulebaze miuTiTebs: 

`maRali xelSemkvreli mxareebi TavianTi iurisdiqciis farglebSi yvelasTvis 

3
adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis mTavari daniSnuleba adamianis uflebaTa 

sayovelTao gacxadeba ki ar aris, aramed – maTi dacvis organizacia evropis sabWos farglebSi 

xelSemkvreli mxareebis eroblivi Zalisxmevis ganxorcielebiT. am TvalsazrisiT, evropuli konvencia 

msoflioSi praqtikulad pirveli saerTaSoriso samarTlebrivi aqti iyo, romlis safuZvelzec unda 

ganxorcielebuliyo adamianis uflebaTa koleqtiuri uzrunvelyofa. aseTi misia Tu daniSnuleba konvenciasa 

da mis organoebs Tvisebrivad gansxvavebul unikalur funqciebsa da pasuxismgeblobas akisrebda. amasTan 

dakavSirebiT savsebiT samarTlianad aRniSna teitgenma: `ramdenadac `klasikur~ saerTaSoriso samarTalSi 

manamde ar arsebobda koleqtiuri uzrunvelyofis magaliTi, raime precedentisa Tu wyaros Zieba sruliad 

unayofo iyo~ (ix. P.H.Teitgen, Introduction to the European Convention on Human Rights, krebulSi The European 
System for the Protection of Human Rights, edited by R.Macdonald, F.Matscher & H.Petzold (Eds), 1993, gv.3. 
4

rogorc herbert petcoldi miuTiTebs, erovnuli Sefasebis Tavisuflebis doqtrina subsidiurobis 

principis bunebrivi produqtia. (ix. Herbert Petzold, The Convention and the Principle of Subsidiarity, krebulSi 

The European System for the Protection of Human Rights, edited by R.Macdonald, F.Matscher & H.Petzold (Eds), 1993, 
gv.59). 
5

r.makdonaldis ganmartebiT `Sefasebis aTvisuflebis~ doqtrina warmoadgens ilustracias adamianis 

uflebaTa evropuli sasamarTlos ZiriTadi midgomisa im delikaturi amocanis mimarT, Tu rogor unda 

dabalansdes xelSemkvrel saxelmwifoTa suvereniteti konvenciis winaSe maT pasuxismgeblobasTan (ix. 

R.St.J. Macdonald, Margin of Appriciation, , krebulSi The European System for the Protection of Human Rights, 
edited by R.Macdonald, F.Matscher & H.Petzold (Eds), 1993, gv.83).
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uzrunvelyofen am konvenciis pirvel karSi gansazRvrul uflebebsa da 

Tavisuflebebs~. adamianis uflebaTa evropuli sasamarTlo am valdebulebaTa 

Sesrulebaze saerTaSoriso kontrolis gziT axorcielebs uflebaTa dacvas. 

konvenciis me-19 muxlSi sagangebod aris miTiTebuli evropuli sasamarTlos 

es daniSnuleba: `maRali xelSemkvreli mxareebis mier konvenciiTa da misi 

oqmebiT nakisri valdebulebebis uzrunvelsayofad arsdeba adamianis 

uflebaTa evropuli sasamarTlo... ~. Sesabamisad, evropuli sasamarTlos 

amocana is ki ar aris, rom Caenacvlos erovnuli xelisuflebis organoebs, 

aramed is, rom ganaxorcielos saerTaSoriso kontroli maTi mxridan 

konvenciis moTxovnebis daculobis sakiTxze. evropulma sasamarTlom Tavis 

ganCinebebSi araerTxel miuTiTa, rom mis amocanas warmoadgenda ara erovnul 

sasamarTloTa Canacvleba, aramed erovnuli xelisuflebis im 

gadawyvetilebaTa konvenciasTan Sesabamisobaze kontroli, romlebic 

gamotanili iqna Sefasebis Tavisuflebis safuZvelze:  

`sasamarTlom unda gaiTvaliswinos saqmis garemoebebi da Sefasebis 

Tavisufleba, romelic saxelmwifos aqvs miniWebuli~6.  

`udavoa, rom saxelmwifoebi sargebloben Sefasebis garkveuli 

TavisuflebiT imis gansazRvrisas, iyo Tu ara aucilebeli da ra zomiT 

gamoxatvis TavisuflebaSi Careva, gansakuTrebiT ki – gonivruli da 

Sesabamisi RonisZiebebis SerCevis sferoSi~.7 

`evropuli sasamarTlos amocanas warmoadgens ara erovnul 

sasamarTloTa Canacvleba, aramed im gadawyvetilebaTa me-10 muxlTan 

Sesabamisobaze kontroli, romelic gamotanili iqna Sefasebis Tavisuflebis 

safuZvelze.~8  

amgvarad, evropuli sasamarTlos mxridan adamianis uflebaTa dacva 

meoradia, damatebiTia, anu subsidiuria.9 evropuli sasamarTlo ar 

warmoadgens faqtebis damdgen sasamarTlos (tribunal of facts). misi 

iurisdiqcia 46 qveyanasa da mis 800 milionian mosaxleobaze vrceldeba. 

6 Zana v. Turkey, judgment of 25 September, 1997, §55.
7 Steel and others v. the United Kingdom, 23 September 1998, §101. 
8 Incal v. Turkey, judgment of 9 June, 1998, §48; Rekvényi v. Hungary, judgment of 20 May 1999, §42; Öztürk v. Turkey, 
judgment of 28 September, 1999, §64; Zana v. Turkey, judgment of 25 September, 1997, §51; Ahmed and Others v. The 
United Kingdom, judgment of 2 September, 1998, §55; Hertel v. Switzerland, judgment of 25 August, 1998, §46; Wille v. 
Liehctenstein, judgment of 28 October, 1999, §61. 
9

herbert petcoldis ganmartebiT, subsidiurobis principi gulisxmobs imas, rom rom fluralistur 

TanamegobrobaSi didma socialurma erTeulma unda uzrunvelyos pasuxismgebloba funqcionirebisaTvis 

mxolod imdenad, ramdenadac mcire socialuri erTeuli uZluria saamisod (ix. Herbert Petzold, miTiTebuli 

naSromi, gv.41). am Tvalsazrisis siswores adasturebs adamianis uflebaTa evropuli konvenciis preambula, 

romlis mixedviT, konvenciis xelSemkvreli mxareebi `mzad arian gadadgan pirveli nabijebi... uflebaTa 

erToblivi aRsrulebisaTvis~ (ix. adamianis uflebaTa da ZiriTad Tavisuflebis dacvis konvenciis 

preambula). 



 73

amitom igi fizikuradac ver SeZlebda am funqciis Sesrulebas.10 igi ar 

warmoadgens arc meoTxe instanciis sasamarTlos. misi funqcia mxolod imiT 

amoiwureba, Seafasos, daarRvia Tu ara xelSemkvrelma saxelmwifom 

konvenciiT nakisri valdebuleba da, saWiroebis SemTxvevaSi, konvenciis 

darRvevis msxverpls ganusazRvros Sesabamisi samarTliani dakmayofileba 

konvenciis darRvevis gamo miyenebuli moraluri Tu sxvagvari zianisaTvis. 

rogorc herbert petcoldi aRniSnavs, konvencia warmoadgens damatebiT da 

alternatiul qmediT samarTlebriv misagebels (remedy) im garantiebTan 

mimarTebaSi, romlebsac konvenciis xelSemkvreli saxelmwifoebi sTavazoben 

individs.11 
saerTaSoriso kontrolis aseTi farglebi arsebiTad iqidan warmodgeba, 

rom konvencia, suverenul da demokratiul saxelmwifoTa saerTo nebis 

gamoxatulebaa. xelSemkvrelma mxareebma, erTi mxriv, TavianT Tavze 

nebayoflobiT aiRes TavianTi iurisdiqciis farglebSi adamianis uflebaTa 

dacvis valdebuleba; meore mxriv, aRiares evropuli sasamarTlos 

uflebamosileba, gaekontrolebina maTi mxridan am valdebulebaTa Sesruleba. 

magram swored im garemoebam, rom konvenciis xelSemkvreli saxelmwifoebi 

damoukidebeli, suverenuli da imavdroulad demokratiuli, samarTlis 

uzenaesobaze damyarebuli saxelmwifoebi arian, romlebsac ufleba aqvT 

TavianTi SexedulebiT daareguliron adamianis uflebaTa dacvis, maT Soris 

– sxva kanonier interesTa dasacavad maTi SezRudvis sakiTxebi,12 warmoSva 

saerTaSoriso kontrolis garkveul farglebSi moqcevis aucilebloba. 

evropuli sasamarTlos uflebamosilebis aRiarebas ar unda gamoewvia 

saerTaSoriso kontrolis iseTi ganvrcoba,  romelic SeiZleboda ar 

yofiliyo gonivruli da xelSemkvrel mxareTa WeSmariti nebis Sesabamisi; 

amdenad – iqneb nagulisxmebic ki konvenciis ratificirebisas. 

evropulma sasamarTlom aRiara kontrolis ganxorcielebis dros 

sakuTari mixedulebis TviTSezRudvis aucilebloba im zomiT, ra zomiTac 

demokratiul saxelmwifoTa gadawyvetilebani saerTo sazogadoebrivi Tu 

calkeul pirTa interesebis dasacavad uflebaTa SezRudvis sakiTxebSi 

gaTvaliswinebasa da angariSis gawevas moiTxovda saerTaSoriso sasamarTlos 

mxridan. 

10 Address by Luzius Wildhaber at Istanbul University, Freedom of expression under Article 10 of the European 
Convention on Human Rights, Istanbul, 9 April, 2002. 
11
ix. Herbert Petzold, miTiTebuli naSromi, gv.43.

12 rogorc vildhaberi aRniSnavs, demokratiulad arCeuli kanonmdebeli unda iyos Tavisufali, gaataros 

RonisZiebebi saerTo interesebis dasacavad, Tundac individur uflebebSi Carevis gziT da daabalansos 

moqiSpe interesebi~. ix. stambulis universitetSi misi miTiTebuli gamosvlis teqsti (2002 wlis 9 

aprili). 
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evropulma sasamarTlom aseTi `TviTSezRudva~ individur uflebaTa 

dacvis sferoSi saxelmwifoTaTvis Sefasebis Tavisuflebis garkveuli 

farglebis mikuTvnebiT ganaxorciela. aseTi farglebis miniWeba imas niSnavs, 

rom zogjer SesaZloa erovnuli xelisuflebis Sefasebebis prioritetuloba 

iqnes aRiarebuli. 

marTlac: konvenciis xelSemkrveli saxelmwifoebi gansxvavebuli 

kulturuli da samarTlebrivi tradiciebis qveynebs warmoadgenen. 

gansxvavebulia maTi cxovrebiseuli realiebi, socialuri Tu politikuri 

viTareba, cnobiereba da morali. Sesabamisad gansxvavebulia maTi 

kanonmdebloba, maT Soris is RonisZiebebic, romlebic dadgenilia saerTo 

sazogadoebrivi interesebis dasacavad. 

cxadia, yoveli damoukidebeli da suverenuli saxelmwifo sakuTari 

SexedulebiT, adgilobrivi pirobebisa da saqmis konkretuli garemoebebis 

gaTvaliswinebiT aregulirebs adamianis uflebaTa dacvasTan dakavSirebul 

(maT Soris _ saerTo interesebis dasacavad uflebaTa SeRzudvis) sakiTxebs 

sazogadod Tu konkretul SemTxvevasTan mimarTebaSi. garda amisa, mTavari 

isaa, rom Tavad konvenciam mianiWa maT kanonieri interesebis dasacavad 

konvenciiT gaTvaliswinebuli zogierTi uflebis SezRudvis uflebamosileba. 

amasTanave, is garemoeba, rom konvenciis xelSemkvreli mxareebi 

demokratiuli da samarTlis uzenaesobaze damyarebuli saxelmwifoebi arian, 

qmnis erTgvar prezumfcias Tu ara, did mosalodnelobas mainc imisa, rom 

Sesabamisi qveynis kanonmdebloba, romelic miRebuli iqna demokratiuli 

wesiT arCeuli xelisuflebis mier, warmoadgens xalxis nebis 

gamoxatulebas, asaxavs qveynis samarTlebriv da kulturul tradiciebs da 

Seesabameba sazogadoebis saWiroebebsa da moTxovnilebebs.  igive iTqmis 

kanonTa gamoyenebis procesTan mimarTebaSic. arsebobs didi mosalodneloba, 

rom kanonTa safuZvelze miRebuli erovnuli xelisuflebisa da, miT ufro, 

damoukidebel sasamarTloTa Sesabamisi gadawyvetilebani sazogadoebrivi 

interesebis dasacavad individur uflebaTa SezRudvis Taobaze gonivrul 

safuZvels emyareba da Sesabamisi saWiroebiTaa nakarnaxevi. aseTi 

mosalodneloba savsebiT logikuria samarTlis uzenaesobaze damyarebul 

saxelmwifoSi. es garemoeba ki TavisTavad ukve mianiSnebs imaze, rom 

saerTaSoriso kontrolis ganxorcielebis dros (romelic Tanabrad Seexeba 

erovnul kanonmdeblobasa da mis safuZvelze miRebul gadawyvetilebebs), 

evropuli sasamarTlos Sefasebani, romelsac ufro Soreuli da zogadi 

warmodgena aqvs ama Tu im qveynis tradiciebsa Tu cxovrebiseul realiebze, 

gacilebiT ufro Seusabamo aRmoCndes, vidre erovnuli xelisuflebisa, 

romelic uSualo da mudmiv SemxeblobaSia maTTan. 
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ra Tqma unda, evropuli konvenciis xelSemkvrel yvela saxelmwifoSi 

xdeba metad Tu naklebad adamianis uflebaTa darRveva. demokratiis arseboba 

samwuxarod ver gamoricxavs amas. rogorc lucius vildhaberma aRniSna, 

demokratiul saxelmwifoSi adamianis uflebebi `umravlesobis nebis 

eqscesurobisagan~ saWiroebs dacvas.13 marTlac, adamianis uflebebi rom ar 

irRveodes, arc saerTaSoriso kontrolis aucilebloba iarsebebda. aseTi 

kontrolis aucileblobac xom Tavad xelSemkvrelma saxelmwifoebma aRiares 

da nakisr valdebulebaTa Sesrulebaze kontroli evropul sasamarTlos 

miandes. magram es garemoebebi, TavisTavad, sruliadac ar aqarwylebs 

araadekvaturi Sefasebebis SesaZleblobas evropuli sasamarTlos mxridan. 

mTavari is aris, rom uwinaresad, swored evropulma sasamarTlom 

gaiTvaliswina aseTi safrTxis SesaZlebloba da amitomac saerTaSoriso 

kontroli garkveul CarCoebSi moaqcia. ufro sworad, ki ar daaviwrova 

kontrolis farglebi, aramed SezRuda kontrolis ganxorcielebis dros 

sakuTari mixedulebis Tavisufleba saxelmwifoebisaTvis Sefasebis 

Tavisuflebis garkveuli arealis mikuTvnebis gziT. man aRiara, rom 

erovnuli xelisufleba, romelic uSualo da ganuwyvetel SemxeblobaSia 

Tavisi qveynis cxovrebiseul realiebTan, principulad ukeTes 

mdgomareobaSia, individur uflebaSi Carevis aucileblobisa da 

Tanazomierebis sakiTxebze gamoTqvas adekvaturi azri. evropuli sasamarTlo 

ki, romelic naklebad icnobs, adgilobriv specifikurobas, valdebulia 

pativiscemiT moekidos da angariSi gauwios maT.14 

praqtikuli TvalsazrisiT, saxelmwifoebisaTvis Sefasebis 

Tavisuflebis arealis mikuTvneba imas niSnavs, rom zogjer evropulma 

sasamarTlom ukan unda daixios, erovnul Sefasebebs ndoba gamoucxados da 

maTi prioritetuloba aRiaros. 

Sefasebis Tavisuflebis Sesabamisi farglebi ki imis mimaniSnebelia, Tu 

ramdenad kritikuli iqneba evropuli sasamarTlo erovnuli gadawyvetilebis 

konvenciasTan Sesabamisobis Semowmebisas. rogorc adamianis uflebaTa 

samarTlis saerTaSoriso centri `interraitsi~ aRniSnavs, 

`saxelmwifosaTvis miniWebuli Sefasebis Tavisuflebis farglebi 

gansazRvravs imas, Tu ramdenad ganvrcobiTad daeqvemdebareba uflebis 

13 Address by Luzius Wildhaber at Istanbul University, “Freedom of Expression Under Article 10 of the European 
Convention on Human Rights”, Istanbul, 9 April, 2002. aseTive azri gamoTqves lousonma da sxermersma: 

demokratiul sazogadoebaSi umravlesoba wyvets. es Seicavs risks, rom umciresoba daiCagros. amitom 

mxolod pluralizmis, tolerantobisa da farTo Tavalsawieris saSualebiT SeiZleba imis uzrunvelyofa, 

rom umciresobis uflebebi sakmarisad iqnas daculi iseT sistemaSi, sadac wess umravlesoba qmnis~. ix. 
Lawson R.A. & Schermers H.G., Leading Cases of the European Court of Human Rights, (sec.ed.) 1999, gv.39-41. 
14Handyside v. The United Kingdom, judgment of 7 December 1976. §48.   
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SezRudvis Sesaxeb saxelmwifos gadawyvetileba evropuli sasamarTlos 

mxridan yuradRebiT ganxilvas.15 

mTlianad viziarebT Sefasebis Tavisuflebis farglebis aseT xedvas. 

aqve unda iTqvas, rom saxelmwifoebisaTvis Sefasebis Tavisuflebis 

garkveuli farglebis mikuTvneba ufro metad saxelmZRvanelo principia, 

sakiTxisadmi saerTo midgomis gamomxatvelia, vidre mkafiod Camoyalibebuli 

mwyobri instruqcia Sesabamis SemTxvevebSi gamosayeneblad. da, ai, ratom: 

1) marTalia, evropulma sasamarTlom erovnuli Sefasebis Tavisufleba 

aRiara, magram imavdroulad ganacxada, rom saboloo jamSi yvelaferi 

evropul kontrols eqvemdebareboda.16 man saxelmwifoebs Sefasebis 

Tavisufleba mxolod garkveul farglebSi miakuTvna. es farglebi ki 

mkafiod gansazRvruli ar aris. evropulma sasamarTlom miuTiTa im 

sferoebsa Tu SemTxvevaTa garkveul kategoriaze, sadac aseTi farglebi 

SedarebiT farTo iyo; sadac, savaraudod, meti aucilebloba SeiZleboda 

warmoSobiliyo erovnuli SefasebebisaTvis angariSis gawevisa da maTi 

prioritetulobis aRiarebisa. martivad rom vTqvaT, moniSna is sferoebi, 

sadac erovnul xelisuflebas ukeT SeiZleboda scodnoda, Tu ra iqneboda 

ufro swori da adekvaturi Sesabamis SemTxvevaSi. 

2) raki es farglebi mkacrad gansazRvruli ar aris da `savaraudoa~, 

evropuli sasamarTlo yovel calkeul SemTxvevaSi afasebs, gadalaxa Tu ara 

erovnulma xelisuflebam misTvis mikuTvnebuli farglebi. imis gamo, rom am 

farglebs sxvadasxva faqtorebi ganapirobebs, romlebic an aviwroveben, anda 

afarToeben maT, yovelTvis calke Sefasebis sagani xdeba, Tu ra farglebi 

eniWeboda erovnul xelisuflebas mocemul konkretul SemTxvevaSi. amrigad, 

Sefasebis Tavisuflebis farglebi yovelTvis konkretul konteqsts 

ukavSirdeba da, maSasadame, msjeloba imaze, gadalaxa Tu ara saxelmwifom es 

farglebi, aseve zedmiwevniT konkretulia, saqmis garemoebebs emyareba da 

mxolod saerTo midgomebidan rodi gamomdinareobs. magaliTisaTvis: 

cnobilia, rom saxelmwifoebs savaraudod farTo farglebi eniWebaT 

erovnuli uSiSroebis dasacavad gamoxatvis Tavisuflebis SezRudvis 

sferoSi. aRiarebulia, rom erovnulma xelisuflebam ukeT icis, Tu ra aris 

`aucilebeli~ misi qveynis erovnuli uSiSroebis dasacavad. magram es 

srulebiTac ar gulisxmobs imas, rom yvela saqmeSi, sadac individuri 

ufleba am sajaro interesis dasacavad SeizRuda, saxelmwifosaTvis 

sabolood gansazRvruli farglebi yovelTvis farTo iqneba. SeiZleba 

15 Written comments by INTERRIGHTS submitted pursuant to leave granted by the President of the Grand Chamber of 
ECHR in accordance with Rule 44 §2 of the Rules of Court (by Kevin Kitching and Vesselina Navdova), case Ble i  v. 
Croatia, appl. N59532/00. 
16 Wingrowe v. The United Kingdom, judgment  of 25 November, 1996, §53. 
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imavdroulad arsebobdes sxva faqtorebi, romlebic, piriqiT, daaviwrovebs 

Tavisufali Sefasebis areals. magaliTad, Tu gamoTqmuli Sexeduleba, 

romelic erovnuli uSiSroebis dacvis motiviT SeizRuda, Seexeba 

sazogadoebrivi interesis sakiTxs, miT ufro politikurs da Tanac presis 

saSualebiTaa gavrcelebuli, es garemoeba daaviwrovebs Sefasebis 

Tavisuflebis areals da, saboloo jamSi, misi farglebi aRar iqneba iseTi 

farTo. amitom, evropuli sasamarTlo, rogorc zemoT aRvniSneT, saqmis 

yvela garemoebisa Tu niuansis mxedvelobaSi miRebiT ikvlevs, Tu ra 

farglebi eniWeboda erovnul xelisuflebas mocemul kerZo SemTxvevaSi da 

CaiTvleboda Tu ara isini gadalaxulad. 

3) erovnuli Sefasebis Tavisufleba arasdros ar aris absoluturi, 

sruli. saxelmwifoebisaTvis sruli Tavisuflebis miniWeba gonivruli ar 

aris da es arc gaaCniaT maT. rogorc herbert petcoldma aRniSna, 

saxelmwifos mixeduleba arasdros ar aris arc xelSeuvali (unfettered) da 
arc iseTi, rom gadasinjvas ar eqvemdebarebodes (unreviewed).17 marTlac, es 

imis tolfasi iqneboda, rom saxelmwifoTa nebismieri Sefaseba 

gaziarebuliyo da, Sesabamisad, individur uflebebSi saxelmwifos nebismieri 

Careva winaswarve gamarTlebulad miCneuliyo. es, cxadia, saerTod 

gaaufasurebda saerTaSoriso sasamarTlos rolsa da daniSnulebas. igi 

meqanikurad amoagdebda SemTxvevaTa did wyebas qmediTi kontrolis sferodan, 

rac gaumarTlebeli da aragonivruli iqneboda. 

evropulma sasamarTlom araerTxel aRniSna xazgasmiT, rom erovnuli 

Sefasebis Tavisufleba absoluturi ar iyo. 

`xelSemkvreli saxelmwifoebi sargebloben Sefasebis TavisuflebiT 

aseTi saWiroebis (igulisxmeba uflebaSi Carevis mwvave sazogadoebrivi 

saWiroeba – e.g.) Sefasebisas. magram igi eqvemdebareba evropul kontrols, 

romelic Tanabrad Seexeba rogorc kanons, ise gadawyvetilebebs misi 

gamoyenebis Sesaxeb, maSinac ki, rodesac maT damoukidebeli organo iRebs~.18 

`xelSemkvreli saxelmwifoebi sargebloben Sefasebis TavisuflebiT, 

magram igi eqvemdebareba evropul kontrols~.19 
`xelSemkvreli mxareebi sargebloben Sefasebis garkveuli, magram ara 

SeuzRudveli TavisuflebiT... evropulma sasamarTlom unda gamoitanos 

saboloo gadawyvetileba imis Taobaze, ramdenad SeTavsebadi iyo SezRudva 

17Herbert Petzold, miTiTebuli naSromi, gv.57. 

18 Janowski v. Poland, judgment of 21 January 1999, §30; Karata  v. Turkey, judgment of 8 July 1999, §48; Ceylan v. 
Turkey, judgment of 8 July 1999, §32; Erdogdu and Ince v. Turkey, judgment of 8 July 1999, §47; Sürek (N1) v. Turkey, 
judgment of 8 July 1999, §58. 
19 Radio ABC, 30 v. Austria, judgment of 20 October 1997, §30. 
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konvenciasTan, Seesabameboda Tu ara igi `mwvave sazogadoebriv saWiroebas~ 

da iyo Tu ara igi dasaxuli kanonieri miznis Tanazomieri~.20 

yovelive zemoaRniSnuli imaze metyvelebs, rom saxelmwifoebisaTvis 

Sefasebis Tavisuflebis arealis miniWeba, romelic evropuli sasamarTlos 

TviTSezRudvis gamoxatulebaa, faqtobrivad mTlianad aris evropuli 

sasamarTlos mixedulebis areSi moqceuli; evropulma sasamarTlom Tavisi 

mixedulebiT saxelmwifoebs Sefasebis Tavisuflebis garkveuli areali 

miakuTvna; Tavisi mixedulebiT gansazRvra misi savaraudo farglebi calkeul 

sferoebTan mimarTebaSi da Tavisi mixedulebiT wyvets, gadalaxa Tu ara 

saxelmwifom es farglebi yovel calkeul SemTxvevaSi. 

Tumca, aqve unda iTqvas, rom saxelmwifoTaTvis Sefasebis Tavisuflebis 

mikuTvnebas sakuTriv konvenciaSic seriozuli dasayrdeni gaaCnia. magaliTad, 

konvenciis me-8, me-9, me-10 da me-11 muxlebSi miTiTebuli SezRudvis piroba 

`aucilebeli demokratiul sazogadoebaSi~ imavdroulad, saxelmwifos 

uflebaa: saxelmwifos ufleba aqvs SezRudos am muxlebiT gaTvaliswinebuli 

uflebebi, Tu es aucilebelia demokratiul sazogadoebaSi. TavisTavad 

sityvebs  _ `aucilebeli demokratiul sazogadoebaSi~ imdenad pirobiTi 

Sinaarsobrivi farglebi gaaCina, rom igi uTuod gulisxmobs Tavisufali 

Sefasebis sivrces erovnuli xelisuflebisaTvis. Tumca, saxelmwifoebisaTvis 

Sefasebis Tavisuflebis garkveuli farglebis mikuTvneba oden imis aRiareba 

ki ar aris, rom maT gaaCniaT Sefasebis Tavisuflebis garkveuli areali 

uflebaTa SezRudvis sferoSi Sida gadawyvetilebis miRebisas, aramed, 

gacilebiT metisa; es uwinaresad imis aRiarebaa, rom maT Sefasebebs angariSi 

unda gaewios evropuli kontrolis dros da zogjer prioriteti mieniWoT. 

swored es aris evropuli kontrolis TviTSezRudvis arsi, rac evropulma 

sasamarTlom Tavisi mixedulebiT gaakeTa. 

amasTan, raki sxvadasxva SemTxvevebisaTvis Sefasebis Tavisuflebis 

gansxvavebuli farglebic Tavisi mixedulebiT gansazRvra, saboloo jamSi is, 

Tu rodis gamoucxadebs ndobas evropuli sasamarTlo erovnuli 

xelisuflebis gadawyvetilebas da aRiarebs mis prioritets, advilad 

savaraudo ar aris. es konkretuli mizanSewonilobiT ganisazRvreba. masze 

isic iqoniebs gavlenas, Tu ramdenad Tanmimdevrulia Tavad evropuli 

sasamarTlo. amitom gamarTlebuli iqneba, Tu vityviT, rom erovnuli 

Sefasebis Tavisuflebis doqtrinis efeqtianoba TiTqmis mTlianad evropul 

sasamarTlozea damokidebuli. 

evropuli sasamarTlos Sesabamisi praqtikis gacnoba mowmobs, rom man 

SeZlo SesaniSnavad SeeTavsebina erTmaneTTan adamianis uflebaTa dacvaze 

20 Wingrowe v. The United Kingdom, §53. 
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saerTaSoriso kontrolis amocanebi erovnuli xelisuflebis 

gadawyvetilebebisadmi pativiscemasTan. 

aRsaniSnavia, rom erovnuli Sefasebis Tavisuflebis doqtrina ar aris 

erTaderTi da unikaluri evropuli konvenciis sistemisaTvis. sxva 

saerTaSoriso sasamarTloebi aseve iyeneben msgavs doqtrinebsa Tu 

koncefciebs saxelmwifo mxridan uflebis SezRudvisa da konfliqtur 

interesebs Soris miRweuli balansis Semowmebisas (Inter-American Court, The 
European Court of Justise,21 International Tribunal on the Law of the sea),22 rac 
imaze metyvelebs, rom saerTaSoriso makontrolebeli organoebis mxridan 

TviTSezRudva aucilebeli elementia kontrolisa, romelic suverenul da 

demokratiul saxelmwifoTa mimarT xorcieldeba.23 

Tavis mxriv, aseTi TviTSezRudva, rogorsac evropuli sasamarTlo 

axorcielebs, Tanaarsia sakuTriv sasamarTlo kontrolisaTvis. 

TviTSezRudvas erovnuli saxelmwifoebic iyeneben imave efeqtiT, rogoriTac 

evropuli sasamarTlo Sefasebis Tavisuflebis doqtrinas gamoiyenebs. 

evropuli sasamarTlo isevea SezRuduli sasamarTlo kontrolis saerTo 

principebiT (romelic xelisuflebis danawilebas ukavSirdeba), rogorc 

erovnuli sasamarTloebi; oRond im gansxvavebiT, rom evropuli sasamarTlo 

damatebiT suverenitetis sakiTxebsac iRebs mxedvelobaSi.24 

 

rogor ganisazRvreba erovnuli Sefasebis Tavisuflebis farglebi? 

 

evropulma sasamarTlom gansazRvra faqtorebi, romlebzec Sefasebis 

Tavisuflebis Sesabamisi farglebia damokidebuli. 

esenia: 

1) uflebis buneba da mniSvneloba; 

2) uflebaSi Carevis xasiaTi da xarisxi; 

21
subsidiurobis principi da erovnuli Sefasebis Tavisufleba udevs safuZvlad evropis kavSirs: 

`gaerTianeba imoqmedebs... mxolod maSin, Tu Sesabamisi RonisZiebis mizani ver miiRweva wevri saxelmwifos 

mier da ukeTesad iqneba miRweuli gaerTianebis mier~ (ix. art 3b of the EC Treaty). 
22 ix. Inter-American Court in Advisory Opinion OC 4\84 of January 19, 1984, Proposed Amendments to Naturalisation 
Provisions of the Constitution of Costa Rica, Inter-Am. Ct. HR. A.4(1984). 2) the European Court of Justice case 41\74; 
Van Duyn v. Home Office, Case 36\75, Rutili v. Minister for the Interior: case C-77\02 Steinicke v. Bandesanstalt für 
Arbeit §63, Separate opinion of Judge Got in the “Volga Case” (Russian Federation v. Australia; 3) International Tribunal 
on The law of the Sea, Judgment of 23 December 2002. 
23

lousoni da sxermersi miuTiTeben, rom subsidiurobis principi da erovnuli Sefasebis Tavisufleba 

SesaZleblobas iZleva evropul doneze saerTo moraluri da samarTlebrivi Sexedulebebis neli, magram 

TandaTanobiTi ganviTarebisaTvis (ix. Lawson R.A. & Schermers H.G., Leading Cases of the European Court of 
Human Rights, (sec.ed.) 1999, gv.39). 
24 stiven griri (bristolis universitetis samarTlis skola) miuTiTebs, rom Sefasebis Tavisuflebis 

doqtrina gamomdinareobs erovnuli sasamarTloebis im praqtikidan, romelic administraciis aqtebze 

sasamarTlo kontrols Seexeba (Dr. Steven Greer. Public Interests and Human Rights in the European Convention on 
Human Rights, Strasbourg, Junuary, 1995). 
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3) saqmis saerTo konteqsti.25 

marTalia zemoaRniSnul CamonaTvalSi sasamarTlos ar miuTiTebia, 

magram mTeli misi iurisprudencia mowmobs, rom me-4 faqtori, romelic 

mniSvnelovanwilad gansazRvravs Sefasebis Tavisuflebis farglebs, aris im 

sajaro Tu sxva kanonier interesTa mniSvneloba da specifikuroba, romlis 

dasacavadac individuri ufleba SeizRuda. 

aRniSnuli faqtorebisa da Sefasebis Tavisuflebis Sesabamisi 

farglebis urTierTmimarTeba aseTia: 

_ uflebis didi mniSvneloba aviwroebs saxelmwifosaTvis moniWebuli 

Sefasebis Tavisuflebis areals, magram masTan dapirispirebuli sajaro an 

sxva  interesis didi mniSvneloba, iseve, rogorc zogierTi Tavisebureba, 

romelic mis dacvas axlavs, piriqiT, afarToebs mas; (`dacvis 

TaviseburebebSi~ igulisxmeba iseTi SemTxvevebi, rodesac aucilebelia 

adgilobrivi garemoebebis gaTvaliswineba da amitom erovnuli xelisuflebis 

gadawyvetilebisaTvis angariSis gaweva gonivrulia. maTSi igulisxmeba iseTi 

sferoebic, romlebSic ar arsebobs saerTo evropuli gageba da erTiani 

evropuli koncefcia da standarti); 

_ uflebebSi Carevis seriozuli xasiaTi da xarisxi aviwroebs 

Sefasebis Tavisuflebis farglebs. 

_ `saerTo konteqsti~ ki yvela sxva iseTi faqtorisa Tu niuansis 

mxedvelobaSi miRebas gulisxmobs, romlebic Seexeba uflebis SezRudvis 

saerTo socialur da samarTlebriv konteqsts da romlebmac SeiZleba 

gavlena iqonios Sefasebis Tavisuflebis farglebis gansazRvraze. 

Sesabamisad, imisda mixedviT, Tu rogoria saerTo konteqsti uflebis 

SezRudvisa, damokidebulebac sxvadasxvagvaria. zogjer saerTo konteqsti 

aSkaras xdis mocemul SemTxvevaSi saxelmwifosaTvis Sefasebis Tavisuflebis 

meti farglebis miniWebis gonivrulobas. zogjer ki piriqiT. 

amrigad, erovnuli Sefasebis Tavisuflebis farglebi, romlebic 

zemoaRniSnul midgomebs emyareba, yovel konkretul SemTxvevasTan 

mimarTebaSi Taviseburad ganisazRvreba. 

Sefasebis Tavisuflebis farglebisa da saxelmwifos mxridan uflebis 

SezRudvis gamarTlebulobis damtkicebis tvirTis Tanafardoba ki aseTia: 

_ rac ufro viwroa Sefasebis Tavisuflebis areali, miT meti tvirTi 

ekisreba saxelmwifos, gaamarTlos SemzRudveli RonisZieba. maSasadame, 

Sesabamisad miT ufro kritikulia damokidebuleba erovnuli Sefasebis 

konvenciasTan Sesabamisobis Semowmebis sakiTxSi. 

da piriqiT: 

25 Rasmusen v. Denmark, judgment of 28 November 1984, §40; Connors v. The United Kingdom, judgment of 22 May 
2004, §82. 
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_ rac ufro farToa es farglebi, Sesabamisad msubuqia saxelmwifos 

tvirTic, naklebad kritikulia evropuli sasamarTlos damokidebuleba da 

metia ndoba erovnuli Sefasebebisadmi. 

 

* * * 

 

axla ufro dawvrilebiT zemoaRniSnuli faqtorebis Sesaxeb. 

saqmeSi Connors v. The United Kingdom evropulma sasamarTlom 

gansazRvra, rom saxelmwifos gaaCnda Sefasebis Tavisuflebis viwro 

farglebi, rodesac safrTxeSi myof uflebas gadamwyveti mniSvneloba hqonda 

individis intimur da umTavres uflebaTa efeqtiani ganxorcielebisaTvis 

(margin will tend to be narrower where the right at stake is crucial to the individual’s 
effective enjoyment of intimate or keyrights)26 

maTSi igulisxmeba uflebebi, romlebsac gadamwyveti mniSvneloba aqvT 

pirovnebis TviTmyofadobis, TviTgamorkvevis (TviTidentifikaciis), fizikuri 

da moraluri simtkicis SenarCunebisaTvis, iseve, rogorc sxva adamianebTan 

urTierTobis uzrunvelyofisaTvis. 

konvenciiT gaTvaliswinebuli is uflebebi, romlebic sxva interesebis 

dasacavad SeiZleba SeizRudos (me-8, me-9, me-10, me-11 da sxva muxlebiT 

daculi uflebebi) TavisTavad araerT uflebas Seicaven (magaliTad, me-8 

muxli moicavs piradi da ojaxuri cxovrebis, sacxovrisisa da mimoweris 

daculobis uflebebs; me-9 muxli – azris, sindisisa da religiis 

Tavisuflebas; me-10 muxli – informaciisa da ideebis miRebisa da 

gavrcelebis Tavisuflebas, sakuTari Sexedulebis gamoxatvaze uaris Tqmas 

da a.S.). swored amitom, Sefasebis Tavisuflebis farglebis gansazRvrisas 

mxedvelobaSi miiReba, romel uflebaSi Carevas Seexeboda saxeldobr saqme 

da, saqmis saerTo konteqstis mixedviT, ramdenad mniSvnelovani iyo is 

zemoaRniSnuli TvalsazrisiT. 

gamokveTilad SeiZleba iTqvas, rom aseTi farglebi yvelaze ufro 

viwroa konvenciis me-8 muxliT gaTvaliswinebul uflebebTan mimarTebaSi, 

gansakuTrebiT maSin, rodesac saqme intimur sferos Seexeba. 

Sefasebis Tavisuflebis farglebi farToa, rodesac SezRudva 

ukavSirdeba qveyanaSi Sesabamisi socialur-ekonomikuri politikis 

gatarebas.27 magaliTad, rodesac xdeba sakuTrebis uflebis SezRudva saerTo 

sazogadoebrivi interesebis dasacavad, komerciuli reklamebis SezRudva, 

tele- Tu radiomauwyeblobis licenziis micemaze uaris Tqma Tavisufal 

26 Connors v. The United Kingdom, §82. 
27 Powell and Rayner v. The United Kingdom, judgment of 21 February 1990, §44. 
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sixSireTa gadatvirTulobis teqnikuri motiviT an gadacemaTa xarisxis 

uzrunvelsayofad da sxva. miCneulia, rom saxelmwifo ukeTes 

mdgomareobaSia, Seafasos Sesabamisi socialur-ekonomikuri politikis 

kompleqsuri da teqnikur aspeqtebi da ganaxorcielos RonisZiebebi, vidre 

evropuli sasamarTlo. 

aqve unda iTqvas, rom tele- da radiomauwyeblobis licenzirebis 

sakiTxSi erovnuli Sefasebis Tavisuflebis farTo farglebi sakuTriv 

konvenciis me-10 muxlidan gamomdinareobs. am muxlis pirveli punqtis 

mixedviT, `es muxli ver daabrkolebs saxelmwifos, moaxdinos 

radiomauwyeblobis, televiziisa da kinematografiul sawarmoTa 

licenzireba~. am winadadebis CarTva pirvel punqtSi da ara meoreSi, 

TavisTavad imis mimaniSnebelia, rom erovnul xelisuflebas Sefasebis 

Tavisuflebis Zalze farTo farglebi gaaCnia am sawarmoTaTvis licenziis 

micemis sferoSi da evropuli kontrolic Sesabamisad aris SezRuduli. 

farTo farglebi tele- da radiomauwyeblobis miRebis teqnikur 

SesaZleblobaTa SezRudulobasTanaa dakavSirebuli da miznad isaxavs maT 

efeqtian gamoyenebas. misi Sidasaxelmwifoebrivi regulireba gadacemaTa 

Sinaarsobrivi pluralizmisa da balansis principebzea agebuli, Tumca, 

zemoaRniSnuli winadadebis pirvel punqtSi CarTva ar niSnavs imas, rom 

saxelmwifoebs SeuzRudveli Tavisufleba gaaCniaT. licenzirebis sakiTxis 

gadamowmeba mainc me-2 punqtis moTxovnaTa safuZvelze xdeba, cxadia, 

naklebad mkacri kriteriumebiT. 

farTo farglebis gamo, Carevis `aucileblobisa~ da `Tanazomierebis~ 

SefasebaTa standarti dabalia. magaliTad, evropulma sasamarTlom konvenciis 

1-l oqmis 1-l muxlTan mimarTebaSi (sakuTrebis ufleba) ganacxada, rom igi 

gaiziarebda erovnuli xelisuflebis Sefasebas imis Taobaze, Tu ra iyo 

`aucilebeli demokratiul sazogadoebaSi~, im pirobiT, Tu gamoyenebuli 

RonisZieba aSkarad disproporciuli ar iyo dasaxul kanonier mizanTan 

mimarTebaSi.28 

Tumca, rodesac saqme sacxovrebeli saxlis CamorTmevas Seexeba, igi 

aRar aris mxolod ekonomikuri xasiaTis uflebis darRveva da ukavSirdeba 

sacxovrisis daculobis ZiriTad uflebas (me-8 m.). magaliTad, saqmeSi Ble i  
v. Groatia `interraitsi~ ar daeTanxma evropuli sasamarTlos palatas 

Sefasebis Tavisuflebis farglebis gansazRvraSi da didi palatisaTvis 

wardgenil mosazrebebSi man yuradReba gaamaxvila uflebis darRvevis 

xasiaTsa da xarisxzec. misi azriT, sacxovrebeli binis CamorTmeva 

kompensaciis gareSe warmoadgenda iseT uxeS Carevas, romelic mniSvnelovani 

28 Ble i  v. Croatia, judgment  of 29 July 2004. 
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xarisxiT aviwroebda erovnuli Sefasebis Tavisuflebas; miT umetes, rom ar 

arsebobda mtkicebuleba, rom saxelmwfos ar SeeZlo dasaxuli kanonieri 

miznisaTvis sxva saSualebebiT mieRwia (aRniSnuli saqme Seexeboda serbiuli 

warmoSobis moqalaqisaTvis xorvatiaSi mitovebuli sacxovrebeli binis 

CamorTmevas). 

uflebaSi Carevis xasiaTisa da xarisxis gavlena Sefasebis 

Tavisuflebis farglebze Zalian didia. Carevis xasiaTi da xarisxi pirdapir 

ukavSirdeba `Tanazomierebis~ Sefasebas, risTvisac erovnul xelisuflebas 

Sefasebis Tavisuflebis farglebi ganesazRvrebaT. swored amitom, savsebiT 

kanonzomieradaa miCneuli, rom `Tanazomierebis~ testi da `Sefasebis 

Tavisuflebis~ doqtrina mWidrod ukavSirdebian erTmaneTs.29 rogorc zemoT 

aRvniSneT, rac ufro seriozulia uflebaSi Carevis xasiaTi da xarisxi, miT 

ufro viwroa Sefasebis Tavisuflebis areali. Sesabamisad, Tanazomierebis 

Sefasebac mkacria. magram rodesac uflebaSi Carevis xasiaTi da xarisxi 

mniSvnelovani ar aris da, Sesabamisad, farToa Sefasebis Tavisuflebis 

areali, Tanazomierebis Sefasebac naklebad mkacria. aseT dros mxolod 

`aSkarad araTanazomieri Careva~ SeiZleba gaxdes uflebaSi gaumarTlebeli 

Carevis damadasturebeli. 

individur uflebebTan dapirispirebul sajaro interesTa raoba, maTi 

buneba da xasiaTi aseve TiTqmis yovelTvis axdens gavlenas Sefasebis 

Tavisuflebis farglebze. ZiriTadi kriteriumi isaa, gvaqvs Tu ara saqme 

iseT viTarebasTan, rodesac Carevis gamarTlebulobis Sefasebisas 

aucilebelia adgilobrivi realobebis gaTvaliswineba. 

zogjer es ukavSirdeba Sesabamis sferoSi saerTo evropuli 

standartebis arsebobas an ararsebobas. im sferoebSi, sadac ar arsebobs 

erTiani evropuli koncefcia da saerTo evropuli standarti, strasburgis 

sasamarTlo saxelmwifos Sefasebis Tavisuflebis farTo farglebs 

miakuTvnebs. magaliTad, imis gamo, rom ar arsebobs `moralis~ saerTo 

evropuli gageba, am sajaro interesis dasacavad individur uflebaTa 

SezRudvaze kontroli naklebad mkacria. konvenciis xelSemkvreli 

saxelmwifoebi gansxvavebuli kulturisa da tradiciebis qveynebs 

warmoadgenen. gansxvavebulia `moralis~ cneba da misi moTxovnebis Sinaarsi 

sxvadasxva qveyanaSi, zogjer erTi qveynis SigniTac ki, sxvadasxva regionebis 

mosaxleobis mixedviT. magaliTad, gansxvavebulia `moralis~ cneba 

konservatorul da liberalur sazogadoebaSi. garda amisa, iTvaliswineben 

imasac, rom moralis moTxovnebis Sinaarsi swrafad cvalebadia Tanamedrove 

epoqaSi. amitom, evropuli sasamarTlos azriT, imis Sefasebisas, Tu ra iyo 

29 Wingrowe v. The United Kingdom. §53. Steel and others v. the United Kingdom, judgment of 23 September, 1998, §101. 
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`aucilebeli~ ama Tu im sazogadoebaSi damkvidrebuli moralis dasacavad, 

erovnuli xelisufleba, principulad ukeTes mdgomareobaSia, vidre 

saerTaSoriso mosamarTle.30 TavisTavad mravlis mTqmelia is garemoeba, rom 

Sefasebis Tavisuflebis doqtrina evropulma sasamarTlom swored 

Handyside-s cnobil saqmeSi Camoayaliba, romelSic sazogadoebaSi 

damkvidrebuli moralisa da arasrulwlovanTa interesebis dasacavad azris 

gamoxatvis Tavisuflebis SezRudva gamarTlebulad cno. 

evropuli sasamarTlo aseve ar qmnis standartebs erovnuli 

TviTmyofadobis dacvis da gemovnebis (SemoqmedebiTi TviTgamoxatvis 

SezRudvisas) sakiTxebze, agreTve konfliqtebis Sesaxeb mediis saSualebebis 

pluralizmsa da koncentracias Soris, rac xSirad gamxdara davisa da 

Sefasebis sagani me-10 muxlTan mimarTebaSi. am sferoSi Sefasebis 

Tavisuflebis farglebi Zalian farToa, magram evropuli sasamarTlos 

iurisprudencia saxelmwifoebs Seaxsenebs, rom maTi xelisufleba 

SeuzRudavi ar aris. 

maTgan gansxvavebiT, rodesac saqme marTlmsajulebis avtoritetisa da 

miukerZoeblobis dacvas Seexeba, aq Sefasebis Tavisufleba iseTi farTo aRar 

aris, rac savsebiT kanonzomieria. `sasamarTlos avtoritetisa da 

mikerZoeblobis~ gageba da Sesabamisi standartebi ar unda gansxvavdebodes 

(da SeuZlebelicaa Zlierad gansxvavdebodes) demokratiul qveyanebSi. 

evropuli sasamarTlo miiCnevs, rom am sferoSi saerTo evropuli 

standartis SemuSaveba gacilebiT ufro SesaZlebelia, vidre magaliTad 

moralisa da religiis dacvis sakiTxebSi.31 ufro metic; man Tavad miuTiTa 

zogierTi standarti. magaliTad, Tavisi iurisprudenciiT daamkvidra, rom 

sasamarTlos miukerZoebloba gulisxmobda or Tanabrad mniSvnelovan aspeqts 

– subieqtur da obieqtur miukerZoeblobas.32 amitom, Tu romelime uflebis 

ganxorcieleba (magaliTad presis saSualebiT informaciis gamoqveyneba 

romelime gansaxilvel saqmis Sesaxeb) uaryofiTad moqmedebs sasamarTlos 

miukerZoeblobaze raime TvalsazrisiT, misi SezRudva SeiZleba 

gamarTlebulad Sefasdes. 

Tumca, aqve isic unda iTqvas, rom evropuli sasamarTlo mxedvelobaSi 

iRebs sasamarTlos miukerZoeblobis uzrunvelyofis sferoSi Sesabamisi 

qveynis samarTlebriv sistemasa da tradiciebs, maTTan dakavSirebul zogierT 

Taviseburebebs. aseT dros evropuli sasamarTlo sagangebod Seiswavlis, 

qmnis Tu ara konvenciis moTxovnebTan prima facie Seusabamo erovnuli 

kanonmdeblobis norma anda damkvidrebuli praqtika realur safrTxes 

30 Handyside, §48. Muller and Others v. Switzerland, judgment of 24 May 1988, series A. N133  
31 Sunday Times (N1) v. The United Kingdom, judgment of 26 April 1979, series A. N230. 
32 magaliTisTvis ixileT Kyprianou v. Cyprus, judgment of 24 January 2004. 
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sasamarTlos miukerZoeblobisaTvis; aqedan gamomdinare, ramdenad 

mizanSewonilia Sesabamisi kanonmdeblobisa Tu praqtikisaTvis saxelmwifoze 

saerTaSoriso samarTlebrivi pasuxismgeblobis dakisreba konvenciiT nakisri 

valdebulebebis Seusruleblobis motiviT. 

saboloo jamSi, am sajaro interesis dacvis sferoSi erovnuli 

Sefasebis Tavisuflebis farglebi saSualod unda CaiTvalos. 

SedarebiT farToa es farglebi danaSaulis Tavidan acilebis, 

sazogadoebrivi usafrTxoebisa da wesrigis, mosaxleobis janmrTelobis 

dasacavad uflebaTa SezRudvis sferoSi. aseT dros erovnuli xelisuflebis 

(gansakuTrebiT aRmasrulebeli xelisuflebis) pasuxismgebloba, 

uzrunvelyos mosaxleobis usafrTxoeba da simSvide, Zalian Zlieria. 

Sesabamisad, maTi gadawyvetilebebi am interesTa dasacavad individur 

uflebaSi Carevis aucileblobis Sesaxeb, angariSis gawevas imsaxurebs. 

kidev ufro farToa Sefasebis Tavisuflebis farglebi iseT sakiTxebTan 

mimarTebaSi, sadac aucilebelia politikuri Sefaseba. magaliTad, imis 

garkveva, Tu ra safrTxe SeiZleba miayenos ama Tu im Sexedulebis an 

konfidencialuri informaciis gavrcelebam qveynis erovnul uSiSroebas an 

teritoriul mTlianobas, Tavisi arsiT, politikuri sakiTxia. masze 

msjeloba politikuri kriteriumebis gamoyenebas moiTxovs da iuridiuli 

kategoriebiT analizs ar eqvemdebareba. arada, masze pirdapiraa damokidebuli 

imis Sefaseba, Tu ramdenad aucilebeli iyo Sesabamisi Sexedulebisa Tu 

informaciis gavrcelebis SezRudva zemoaRniSnuli sajaro interesis 

dasacavad. politikur sakiTxTa gadawyveta qveynis politikuri 

xelisuflebis prerogativaa da masze sasamarTlo kontroli SezRudulia. 

amaSi mdgomareobs e.w. `politikuri sakiTxis doqtrina~. igi imas 

gulisxmobs, rom politikur sakiTxebze gadawyvetilebas unda iRebdes 

politikuri xelisufleba – is, vinc uSualod aris xalxis winaSe 

pasuxismgebeli da romlis keTildReobac misi saqmianobis Sedegebzea 

damokidebuli. sasamarTlos ki saamisod ar gaaCnia arc saTanado 

kvalifikacia da arc Sesabamisi pasuxismgebloba. amitomac politikur 

gadawyvetilebebze sasamarTlo kontrolis ganxorcieleba SezRudulia anda 

saerTod gamoricxuli.33 

33 amis naTeli dadasturebaa did palataSi ganxiluli saqme Marcovic and Others v. Italy, romelic Seexeboda 

italiis saxelmwifos mier (NATO-s wevrobidan gamomdinare), samxedro operaciis ganxorcielebas serbiaSi, 

romelic miznad isaxavda serbiaSi mcxovrebi albaneli mosaxleobis dacvas xocva-Jletisagan. am operacias 

mohyva mSvidobiani mosaxleobis daRupva (msxverpli 16 kaci). italiis sasamarTloebma dazaralebulTa 

saCivari ar miiRes im motiviT, rom igi Seexeboda politikur sakiTxs – iseT saxelisuflo 

gadawyvetilebasa da mis Sesabamisad ganxorcielebul RonisZiebas, romlis marTlzomierebis Sefasebac 

sasamarTlo kontrols ar eqvemdebareboda. dazaralebulebma evropul sasamarTlos mimarTes saCivriT da 

aRniSnes, rom italiis sasamarTloebma daarRvies konvenciis me-6 muxlis moTxovna. evropuli sasamarTlos 
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amasTanave cxadia, rom rodesac saqme adamianis uflebebis SezRudvas 

Seexeba, Tundac es politikuri mosazrebebidan gamomdinare marTlac 

aucilebeli SeiZleba iyos, sasamarTlo kontrolis mTlianad gamoricxva 

dauSvebelia. marTalia, iuridiuli kategoriebiT rTulia imaze msjeloba, 

Tu ra safrTxe Seuqmna uflebis ganxorcielebam erovnuli uSiSroebis 

interesebs, magram sasamarTlos SeuZlia politikur xelisuflebas 

mosTxovos, daasabuTos aseTi safrTxis arseboba da, masTan erTad, uflebis 

SezRudvis Taobaze Tavisi politikuri gadawyvetileba; TviTon ki, 

warmodgenili argumentaciis gaTvaliswinebiT, Seafasos uflebis SezRudvis 

aucilebloba dapirispirebul interesTa samarTliani dabalansebis 

TvalsazrisiT. 

saboloo jamSi, naTelia, rom politikur sakiTxebze sasamarTlo 

kontrolis ganxorcielebas aSkarad axlavs erTgvari uxerxuloba, romlis 

daZlevac sasamarTlos mxridan TviTSezRudvis, politikuri xelisuflebis 

mosazrebisaTvis angariSis gawevis gziT aris SesaZlebeli. 

Tu davakvirdebiT, es problema ormagdeba saerTaSoriso sasamarTloSi 

aseT sakiTxTa ganxilvisas. zemoaRniSnul uxerxulobas, romelic 

sasamarTlos mier politikur gadawyvetilebaTa Sefasebas ukavSirdeba, 

emateba sxva uxerxuloba. es iqidan warmodgeba, rom am dros erovnuli ki 

ara, saerTaSoriso sasamarTloa Semfasebeli subieqti. problema rom naTlad 

davinaxoT, ase Camovayalibebdi: mocemul SemTxvevaSi saqme gvaqvs iseT 

viTarebasTan, rodesac saerTaSoriso sasamarTlo anu saerTaSoriso 

arapolitikuri xelisufleba afasebs erovnuli politikuri organos 

politikur gadawyvetilebas. saerTaSoriso sasamarTlo isedac naklebad 

icnobs adgilobriv garemoebebs da naklebi warmodgena aqvs ama Tu im 

saxelmwifoSi erovnuli uSiSroebis realur interesebze. amitom, misi 

msjeloba, Tu ra iyo aucilebeli mis dasacavad, SeiZleba kidev ufro 

Seusabamo aRmoCndes, xolo misi Sefaseba kidev ufro araadekvaturi, vidre 

Tundac erovnuli sasamarTlos msjelobani da Sefasebani imave sakiTxze. 

amitom, `politikuri sakiTxis doqtrinis~ WrilSi, savsebiT 

gonivrulia evropuli sasamarTlos pozicia, erovnuli uSiSroebis (aseve 

teritoriuli mTlianobis) dasacavad uflebaTa SezRudvis sferoSi Zalze 

farTo farglebi miakuTvnos erovnul xelisuflebas da am gziT aseTive 

xarisxiT SezRudos sakuTari Sefasebis Tavisufleba. evropuli sasamarTlos 

palatam sirTulis gamo saqmeze iurisdiqcia gadaabara did palatas. didma palatam ki, marTalia saCivari 

misaRebad cno, magram (pirveli kenWisyris mixedviT – 14.12.05) xmaTa minimaluri upiratesobiT (9 xmiT 8-

is winaaRmdeg), faqtobrivad politikuri sakiTxis doqtrinaze dayrdnobiT, uaryo konvenciis darRveva. 

winamdebare naSromi ukve mzad iyo gamosaqveyneblad, rodesac didma palatam (14.12.06) 10 xmiT 7-is 

winaaRmdeg, daadastura, rom konvenciidan gamomdinare valdebulebebi italias darRveuli ar hqonda. 
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praqtikis gacnoba gvarwmunebs, rom am sajaro interesis dasacavad uflebaTa 

SezRudvis gamarTlebulobis Sefasebisas misi sawyisi pozicia ucvlelia. 

sasamarTlo aRiarebs, rom erovnulma xelisuflebam ukeT icis, Tu ra aris 

mis qveynis erovnuli uSiSroebisaTvis aucilebeli, vidre saerTaSoriso 

mosamarTlem. gansakuTrebiT farToa Sefasebis Tavisuflebis farglebi 

Zaladobisaken xalxis mowodebis dros.34 

aqve unda iTqvas, rom erovnuli Sefasebis Tavisufleba arc erovnuli 

uSiSroebisa Tu teritoriuli mTlianobis dacvis sferoSia absoluturi da 

SeuzRudavi. igi xSirad sagrZnoblad izRudeba sxvadasxva faqtorebis 

zegavleniT.35 

evropuli sasamarTlos iurisprudenciis mixedviT, Sefasebis yvelaze 

ufro meti Tavisufleba saxelmwifoebs eniWebaT omisa da sxva sagangebo 

mdgomareobis periodSi uflebaTa SezRudvisas, rac aseve logikuria da 

gamarTlebuli. konvenciis me-15 muxli xelSemkvrel saxelmwifoebs aniWebs 

konvenciidan ukan daxevis uflebamosilebas omis an eris arsebobisaTvis 

saSiSi sxva sagangebo mdgomareobis dros, Tu es mkacrad nakarnaxevia 

Seqmnili viTarebis simwvaviT. cxadia, erovnul xelisuflebas unda gaaCndes 

Sefasebis didi Tavisufleba imis gansazRvrisas, Tu ra moimoqmedos omis, an 

eris arsebobisaTvis saSiSi sxva sagangebo mdgomareobis dros da ra 

RonisZiebebis gatarebas moiTxovs mdgomareobis simwvave. erTi mxriv imis 

gamo, rom esec Tavisi arsiT politikuri sakiTxia da, meore mxriv, imis 

gaTvaliswinebiT, rom aq saqme gvaqvs seriozul safrTxesTan, romelic eris 

arsebobas emuqreba, mniSvnelovnad izrdeba erovnuli xelisuflebis 

pasuxismgebloba, masTan erTad ki, misi SefasebisaTvis angariSis gawevisa da 

evropuli kontrolis TviTSezRudvis aucilebloba.36 

amasTan, konvenciis me-15 muxliT nagulisxmebi konvenciidan ukan 

daxevis uflebamosileba, imavdroulad aSkarad xdis mis gamoyenebaze 

saerTaSoriso kontrolis mniSvnelobas. am muxlis Sesabamisad saxelmwifo 

uflebamosilia, (droebiT) uari Tqvas nakisri valdebulebebis Sesrulebaze. 

ukan daxeva dasaSvebia konvenciiT gaTvaliswinebul uflebaTa did nawilTan 

mimarTebaSi (me-15 muxli mxolod ramdenime gamonakliss iTvaliswinebs) da 

Seexeba pirTa ganusazRvrel wres. es garemoeba, aZlierebs sasamarTlo 

34 magaliTisaTvis ix. Arslan v. Turkey, judgment of 8 July 1999; Polat v. Turkey, judgment of 8 July 1999; Cerger v. 
Turkey, judgment of 8 July 1999. 
35 Katara  v. Turkey, judgment of 8 July 1999. 
36 aRsaniSnavia, rom pirvelad erovnuli Sefasebis doqtrina evropulma sasamarTlom swored me-15 muxlTan 

dakavSirebiT, `sagangebo mdgomareobasTan~ mimarTebaSi (emergency) gamoiyena (Greece v. The United Kingdom, 
yearbook II 1958-59), Semdeg igi analogiis gziT gaavrcela `eqstraordinarul~ (krizisul) situaciebze 

(Belgian Linguistics, judgment 23 July, 1968 A.G.) amis Semdeg ki doqtrinam SeaRwia konvenciis TiTqmis yvela 

nawilSi da iqca strasburgis precedentuli samarTlis kardinalur sakiTxad. 
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kontrolis aucileblobas. Tumca, misi fokusi odnav Secvlilia. evropuli 

kontroli naklebad mkacria imis Sefasebisas, marTlac arsebobda Tu ara 

eris arsebobisaTvis saSiSroeba. aqcenti gadatanilia imaze, xom ar moxda 

ukandaxevis uflebamosilebis borotad an eqscesiurad gamoyeneba, anu – 

ukandaxevis Tanazomierebis Sefasebaze mdgomareobis simwvavesTan mimarTebaSi. 

evropuli sasamarTlo afasebs, moxda Tu ara konvenciidan ukan daxeva im 

zomiT, rasac mkacrad moiTxovda mdgomareobs simwvave, aucilebeli iyo Tu 

ara yvela im uflebaTa dacvaze uaris Tqma, rac ganxocrielda da ramdenad 

Seesatyviseboda dasaxul kanonier miznebs ukan daxevis Sedegad uflebaTa 

SezRudvis xasiaTi da xarisxi. amisaTvis evropuli sasamarTlo zedmiwevniT 

ikvlevs, Tu ramdenad Seesabameboda ukan daxevis Sesaxeb kanoni aucilebel 

moTxovnebs, iZleoda Tu ara TviTneburi gamoyenebis SesaZleblobas da qmnida 

Tu ara uflebaTa dacvis sxva garantiebs. mxedvelobaSi miiReba ukan daxevis 

xangrZlivobac.37  

`saqmis saerTo konteqstis~ gaTvaliswineba erovnuli Sefasebis 

Tavisuflebis farglebis gansazRvrisas imas gulisxmobs, rom mxedvelobaSi 

unda iqnes miRebuli saerTo samarTlebrivi da socialuri viTareba, 

romelSic SemzRudveli RonisZieba iqna gamoyenebuli,38 agreTve, 

personaluri garemoeba da yvela sxva faqtori, romlebmac am farglebze 

SeiZleba gavlena iqonios maTi ganvrcobisa Tu SezRudvis sasargeblod. 

arcerTi maTgani calke aRebuli, ar aris warmmarTveli da gadamwyveti. 

Sefasebis Tavisuflebis saboloo farglebi yvela am faqtoris 

urTierTqmedebisa da dabalansebis Sedegad yalibdeba. amasTanave, gamoTqmulia 

Sexeduleba zogierTi damatebiTi faqtoris Sesaxeb, romlebsac TavisTavadi 

mniSvneloba unda mieniWoT Sefasebis Tavisuflebis farglebis gansazRvris 

dros. magaliTad, INTERRIGHTS miiCnevs, rom rodesac saqme Seexeba 

erovnuli umciresobis warmomadgenlis uflebis SezRudvas, aman unda 

gaamkacros kontroli evropuli sasamarTlos mxridan; miT umetes maSin, 

rodesac Sesabamis saxelmwifoSi arsebobs konfliqturi viTareba mocemul 

37 `konvenciidan ukan daxeva~ praqtikaSi Zalze iSviaTad xdeba. aseTi saqmeebi evropul sasamarTloSi TiTo-

orolaa. amitom maTi precedentuli mniSvneloba Zalze didia. erT-erTi aseTi saqmea Lawless v. Ireland. igi 
Seexeboda 1946 wels irlandiaSi miRebul kanons, romlis mixedviT Ss ministrs sagangebo mdgomareobis 

dros ufleba eniWeboda, daepatimrebina kaci gonivrul vadaSi sasamarTloSi wardgenis gareSe, anu habeas 
corpus-is principis daucvelad. aseTi dapatimrebani marTlac ganxorcielda 1954-56 wlebSi teroristul 

saqmianobaSi eWvmitanili pirebisa. evropulma sasamarTlom daadgina, rom marTalia, aseTi dapatimrebani 

arRvevda konvenciis me-5 muxls, magram gamarTebuli iyo me-15 muxlis safuZvelze. evropulma sasamarTlom 

miiCnia, rom maSindel irlandiaSi marTlac arsebobda `eris arsebobisaTvis aSkara safrTxe~, xolo 

ganxorcielebuli dapatimrebani mkacrad nakarnaxevi iyo mdgomareobis simwvaviT. sasamarTlom isic 

gaiTvaliswina, rom irlandiis 1940 wlis kanoni akmayofilebda aucilebel moTxovnebs – is minimumamde 

amcirebda TviTnebobis SesaZleblobas da qmnida uflebaTa dacvis sxvadasxva garantiebs. (Lawless v. Ireland, 
judgment of 1 July 1961. series A. no.3). 
38 Written comments by INTERRIGHTS, submitted to the Grand Chamber of ECHR. case Ble i  v. Croatia 
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erovnul umciresobasTan. INTERRIGHTS-is azriT, rodesac pirovneba 

gansakuTrebiT daucvelia (vulnerable), evropul sasamarTlos yvelaze ufro 

didi sifxizle (vigilance) moeTxoveba. aseT dros evropuli sasamarTlo 

unda darwmundes imaSi, rom saxelmwifom mis mimarT yvelaze ufro naklebi 

Zaldataneba gamoiyena.39 

yovelive zemoaRniSnulidan gamomdinare SeiZleba davaskvnaT, rom 

erovnuli Sefasebis Tavisuflebis farglebi myari da mkacrad gansazRvruli 

ar aris. marTalia arsebobs winaswar Camoyalibebuli midgomebi imis Taobaze, 

Tu rodisaa es farglebi SedarebiT farTo an viwro, magram es savaraudo 

farglebi konkretul saqmeSi arsebuli araerTi garemoebisa Tu faqtoris 

mixedviT icvleba da, saboloo jamSi, Sesabamisi RirebulebaTa konfliqtis 

konkretuli konteqstis mixedviT ganisazRvreba. am mimarTebiT savsebiT 

veTanxmebiT evropuli sasamarTlos yofili mosamarTlis makdonaldis Semdeg 

Tvalsazriss. rogorc is aRniSnavs, `yovel konkretul SemTxvevaSi imis 

winaswar gansazRvra, Tu zustad ra farglebi da moculoba eqneba erovnuli 

Sefasebis Tavisuflebas, Zalian rTulia... radgan is yalibdeba im balansis 

Sesabamisad, romelic gamovlindeba da romlis gaTvaliswinebac xdeba 

konkretuli saqmis ganxilvis dros. amis miuxedavad, SeiZleba iTqvas, rom es 

farglebi, savaraudod, yvelaze ufro farTo maSin aris, rodesac evropuli 

sasamarTlo gansazRvravs, iyo Tu ara aucilebeli uflebaTa SezRudva 

sagangebo, seriozuli viTarebis periodSi da yvelaze ufro viwro, rodesac 

saqme gvaqvs adamianis uaRresad piraduli da kerZo cxovrebis 

xelyofasTan.40 

dabejiTebiT SeiZleba iTqvas, rom erovnuli Sefasebis Tavisuflebis 

doqtrina, romelic saerTaSoriso kontrolis TviTSezRudvas gulisxmobs, 

adekvaturi da efeqtiani saSualebaa saimisod, raTa adamianis uflebaTa 

SezRudvis sferoSi saerTaSoriso kontrolis mizani Sexamebuli iqnes 

suverenitetisa da erovnuli xelisuflebis gadawyvetilebisadmi 

pativiscemis principebTan. rogorc evropuli sasamarTlos yofilma 

prezidentma ser hamfrei uoldokma aRniSna, erovnuli Sefasebis 

Tavisuflebis doqtrina warmoadgens `erT-erT yvelaze ufro mniSvnelovan 

garantias, romelic Seqmnes komisiam da sasamarTlom da romelic 

mowodebulia uzrunvelyos konvenciis efeqtiani moqmedeba xelisuflebis 

39 Gillow v. The United Kingdom, judgment of 24 November 1986. §§57-58. 
40 Macdonald R. St. J. “Margin of Appreciation in the Jurisprudence of the European Court of Human Rights”. 
International Law at the time of its Codification. Esseys in Honor of Robert Ago 1987. gv.187; 207. 
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suverenobisa da mTavrobis pasuxismgeblobis gaTvaliswinebiT demokratiul 

sazogadoebaSi~.41 

 

* * * 

 

dabolos, ramdenime mosazrebis Sesaxeb, romlebic gamoTqmulia 

evropuli konvenciisa da Sesabamisi precedentuli samarTlis 

komentatorebis mier am doqtrinis gamoyenebisas evropuli sasamarTlos 

midgomis, misi farglebis gansazRvrisa da dRevandeli tendenciebis Sesaxeb. 

van deiki da van hofi strasburgis sasamarTlos precedentul 

samarTalSi gamohyofen oTx ZiriTad midgomas, romlebic asaxaven erovnuli 

Sefasebis Tavisuflebisa da evropuli zedamxedvelobis Sesabamis farglebs: 

a) rodesac strasburgis sasamarTlo saerTod ar aniWebs Sefasebis 

Tavisuflebis ares saxelmwifos da srul zedamxedvelobas axorcielebs; 

b) rodesac miakuTvnebs mcire (viwro) farglebs; 

c) rodesac gamoyenebulia `gonivrulobis~ testi; 

d) rodesac gamoyenebulia testi `ar aris aragonivruli~. 

es avtorebi miiCneven, rom pirveli ori maTgani TiTqmis ar gansxvavdeba 

erTmaneTisagan, vinaidan `b~ SemTxvevebSi, marTalia, sasamarTlo aRiarebs 

erovnuli Sefasebis garkveul farglebs, magram, faqtobrivad, mainc srul 

zedamxedvelobas axorcielebs. rac Seexeba `c~ da `d~ SemTxvevebs, maTi 

azriT, isini mtkicebis tvirTis mixedviT gansxvavdebian erTmaneTisagan: 

`c~ SemTxvevebSi, saxelmwifom unda daamtkicos, rom misi 

gadawyvetileba individuri uflebis SezRudvis Sesaxeb gonivruli iyo. 

`d~ SemTxvevebSi ki, momCivanma unda daamtkicos, rom aseTi 

gadawyvetileba gonivruli ar iyo. eWvi ki saxelmwifos sasargeblod unda 

gadawydes.42 

erTi SexedviT, es mosazreba sadaodac ki SeiZleba mogveCvenos, vinaidan 

uflebis SezRudvis aucileblobis damtkiceba yovelTvis SezRudvis 

iniciators, anu saxelmwifos ekisreba. magram, Tu davakvirdebiT, es 

sruliadac ar ewinaaRmdegeba zemoaRniSnul mosazrebas. 

saxelmwifos mier imis damtkiceba, rom SezRudva ar iyo aragonivruli, 

da, momCivnis mier imis damtkiceba, rom SezRudva ar iyo gonivruli, 

faqtobrivad am sazRvars (mijnas) mianiSneben, romlis erT mxares uflebis 

SezRudva gamarTlebulad Sefasdeba, meore mxares ki _ gaumarTleblad. Cveni 

azriT, van deikma da van hofma swored es mijna gamokveTes, oRond – 

41 uoldokis es gamonaTqvami citirebulia lord makkeis statiidan (ix. Lord Mackay of Clashfern. The 
margin of appreciation and the need for balance. Protecting Human Rights: The European Perspective, 2000. gv.840). 
42 P. van Dijk & van Hoof. Theory and Practice of the European Convention on Human Rights, 1998, gv.589). 



 91

mtkicebis tvirTis saSualebiT. saxelmwifos mier imis damtkiceba, rom 

SezRudva ar iyo aragonivruli, SedarebiT msubuqi tvirTia. es garemoeba 

TavisTavad aaqtiurebs momCivnis, rogorc procesualuri mowinaaRmdegis 

rols, daamtkicos sapirispiro. am gagebiT, mtkicebis aqtiuri roli (da, 

maSasadame – tvirTic) marTlac bunebrivad gadadis momCivanze. vfiqrobT, 

zemoaRniSnulma avtorebma swored es niuansi gamokveTes. 

van deiki da van hofi aRiareben, rom Sefasebis Tavisuflebis farglebs 

uamravi faqtori gansazRvravs, magram gadamwyvet faqtorebad isini miiCneven 

or maTgans, kerZod – uflebaSi Carevis xasiaTs da imas, Tu TavisTavad 

rogori evropuli standarti gamomdinareobs wevri qveynebis samarTlidan. 

am meore faqtorze miTiTeba Zalze sagulisxmod gvesaxeba, vinaidan 

masSi swored isaa xazgasmuli, rom strasburgis sasamarTlos midgomebi 

mxolod idealistur, niadagmowyvetil mosazrebebze ki ar aris 

aRmocenebuli, aramed wevri qveynebis erovnul samarTals emyareba. 

erovnuli Sefasebis Tavisuflebis doqtrinis Sesaxeb gamoTqmulia 

Semdegi sadavo (Tumca saintereso) mosazrebac. zogierTis SexedulebiT, 

erovnuli Sefasebis Tavisuflebis doqtrina gamoxatavs strasburgis 

sasamarTlos erTgvar uunarobas, uzrunvelyos konvenciis aRsruleba 

(enforcing); amitom, rodesac sasamarTlo erovnuli Sefasebis farglebis 

arguments iyenebs, es garemoeba ukve TavisTavad mianiSnebs masze, rom ufleba 

darRveuli iyo.43 aseTi Sexeduleba misaRebi ar aris. aSkaraa, rom misi 

gaziareba sxva kanonieri interesebis sasargeblod uflebis SezRudvis srul 

Seuwynareblobamde migviyvans, vinaidan uflebaTa ganxorcielebaSi Careva 

(saxelmwifos mxridan) yovelTvis rodi niSnavs maT darRvevas konvenciis 

gagebiT. 

damafiqrebelia is mosazrebanic, romlebic Sefasebis farglebis 

ganWvretadobis sakiTxzea gamoTqmuli. araerTi avtoris azriT, evropuli 

sasamarTlos ganmartebebi erovnuli Sefasebis Tavisuflebis farglebis 

Sesaxeb Zalze zogadia, ris gamoc ioli ar aris imis winaswari gansazRvra 

(varaudi), Tu rogori farglebi mieniWeba saxelmwifos ama Tu im SemTxvevaSi 

(sagulisxmoa, rom Cvenc am daskvnamde mivediT, rac avRniSneT kidec zemoT). 

magaliTad, van deiki da van hofi miuTiTeben, rom Handyside-sa da sxva 

saqmeebSi (Silver, Lingens) mocemuli ganmartebebi ar uzrunvelyofs sicxades 

da jerjerobiT Zalian didi riskia imis ganWvretis mcdeloba, Tu rodisaa 

erovnuli xelisuflebisaTvis daSvebuli farglebi didi Tu mcire.44 igive 

43
am mosazrebaTa Sesaxeb dawvrilebiT ix. lord makkeis statia The margin of appreciation and the need for 

balance krebulSi `Protecting Human Rights: The European Perspective, 2000. gv.840~.
44 P.Van Dijk & G. Van Hoff. iqve, gv.589.



 92

azrisaa lordi makkei. igi varaudobs, rom aseTi ganusazRvreloba 

momavalSic gagrZeldeba.45 

manve saintereso Sexedulebebi gamoTqva imis Taobaze, Tu ra 

tendenciebi SeiniSneba Sefasebis farglebis gansazRvris sferoSi. igi 

miiCnevs, rom evropis sabWoSi centraluri da aRmosavleT evropis qveynebis 

gaerTianebis Semdeg, kulturuli da socialuri variaciebi gacilebiT metia, 

vidre manamde. amitom im uflebebTan mimarTebaSi, romlebic absoluturi ar 

aris, samarTliani balansis Sesaxeb erovnuli xelisuflebis Sexedulebebi 

sruliad sxvadasxvagvari SeiZleba iyos. es ki evropuli sasamarTlos 

mxridan gaTvaliswinebas moiTxovs. lordi makkei yuradRebas amaxvilebs 

evropaSi individualizmis kulturis swraf ganviTarebaze, rac sajaro an 

sxva interesTa dasacavad pirad da ojaxur cxovrebaSi Carevis sferoSi 

saxelmwifoTa Sefasebis areals Seamcirebs. amisagan gansxvavebiT, misi 

dakvirvebiT, kerZo sakuTrebis SezRudvis sferoSi sapirispiro tendenciaa. 

rogorc is aRniSnavs, sajaro interesebisaTvis am uflebaSi Carevis sakiTxSi 

evropuli sasamarTlo dRes ufro met angariSs uwevs erovnuli 

xelisuflebis poziciebs, vidre uwin. saerTod lordi makkei erovnuli 

Sefasebis Tavisuflebis didi farglebis momxrea da miiCnevs, rom meti 

angariSi unda gaewios erovnuli xelisuflebis iseT gadawyvetilebebs, 

romelebic interesTa konfliqtis dros sajaro interesebis sasargeblo 

balanss ayalibeben. misi azriT, swori midgoma is iqneba, rom evropuli 

sasamarTlo Caerios mxolod maSin, rodesac gonivrulia, rom erovnuli 

samarTlidan gamomdinare, viTareba miCneul iqnas konvenciasTan Seusabamod. 

xolo sapirispiro SemTxvevaSi erovnuli xelisuflebis demokratiul 

legitimurobas meti pativi unda miegos. lordi makkei miiCnevs, rom 

evropuli sasamarTlos ZiriTadi midgomebi `calmxriv moZraobas~ 

gulisxmobs da rom es moZraoba mimarTulia uflebaTa farglebis 

gafarToebisaken, rac, arTulebs saboloo jamSi imis SesaZleblobas, rom 

erovnulma xelisuflebam balansi sajaro interesis sasargeblod 

Camoayalibos maSinac ki, rodesac es gamarTlebulia konvenciis gagebiT da 

erovnuli saWiroebebiT aris nakarnaxevi. igi aRniSnavs, rom evropul 

sasamarTlos egebis mTeli yuradReba da ZiriTadi fokusi gadaitanos imaze, 

Tu ra SeiZleba gaxdes didi saSiSroeba Cveni sazogadoebisaTvis momavalSi 

da izrunos mis Tavidan asacileblad.46 

marTlac, udavoa, rom konvenciam da misma instituciebma ar unda 

moaxdinon da arc SeuZliaT moaxdinon specifikacia imisa, Tu rogor unda 

45 Lord Mackay of Clashfern. The margin of appreciation and the need for balance, Protecting Human Rights: The 
European perspective. 2000. gv.842.
46 Lord Mackay of Clashfern, iqve, gv.842-843. 
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Camoyalibdes balansi individsa da saxelmwifos Soris evropis 46 qveyanaSi. 

misi yuradReba da Zalisxmeva mimarTuli unda iyos erovnuli 

kanonmdeblobebisa da Sesabamisi praqtikis harmonizaciaze. mxolod aseTi 

xedvis kuTxe Seesabameba subsidiurobis princips, romelsac konvencia 

emyareba. subsidiuroba ki, rogorc evropuli sasamarTlos yovelma 

prezidentma rolf risdalma aRniSna, `warmoadgens erT-erT, albaT yvelaze 

mniSvnelovan princips, romelic konvencias udevs safuZvlad~.47 

rogoria saxelmwifoTa Sefasebis Tavisuflebis farglebi konvenciis 

me-10 muxlTa mimarTebaSi? 

 

yovelive zamoTqmulma, vfiqrob, saerTo suraTi isedac gamokveTa: 

winamdebare mimoxilva swored imas emsaxureboda, rom `Sefasebis 

Tavisuflebis~ konceptis arsSi Cawvdomis gziT gagveadvilebina gamoxatvis 

TavisuflebasTan mimarTebaSi gamoyenebuli midgomebis safuZvlebsa da 

mizandasaxulobaSi garkveva. amis miuxedavad, mokled SeiZleba iTqvas Semdegi: 

gamoxatvis Tavisuflebis SezRudvis sferoSi saxelmwifoebisaTvis 

gadacemuli Sefasebis Tavisuflebis saerTo farglebi farTo ar aris 

gamomdinare am uflebis didi mniSvnelobidan demokratiul sazogadoebaSi. ai 

ra Tqva adamianis uflebaTa evropulma sasamarTlom gamoxatvis 

TavisuflebaSi Carevis sferoSi saxelmwifoTa Sefasebis Tavisuflebis 

farglebsa da Sesabamisi evropuli zedamxedvelobis ganvrcobadobis 

xarisxze: 

`xelSemkvreli mxareebi Carevis aucileblobis Sefasebisas sargebloben 

Sefasebis Tavisuflebis garkveuli farglebiT, magram igi eqvemdebareba 

evropul zedamxedvelobas, romlis ganvrcobadobis xarisxi cvalebadia 

TiToeuli saqmisda mixedviT. me-10 muxlis pirveli punqtiT garantirebul 

uflebebsa da TavisuflebebSi Carevisas, zedamxedveloba unda iyos mkacri 

(strict) am uflebaTa mniSvnelobis gamo. am uflebaTa mniSvnelobas mravalgzis 

gausva xazi sasamarTlom. maTi SezRudvis aucilebloba utyuarad 

(convincingly) unda iyos dadgenili~.48 

im garemoebebidan, rom adamianis uflebaTa evropuli sasamarTlo 

gamoxatvis Tavisuflebas gansakuTrebul mniSvnelobas aniWebs demokratiuli 

47 Rolv Ryssdal: Opinion: The coming Age of the European Convention on Human Rights (1996) European Human 
Rights Law Review, issue 1. gv.24. aqve aucileblad unda aRiniSnos imgvari Sexedulebebis Sesaxebac, romelTa 

mixedviT, arsebobs Sefasebis Tavisuflebis elastiuri konceptis `eqsesiuri~ gamoyenebis SesaZlebloba (ix. 

Anthony Lester, Freedom of Expression, , krebulSi The European System for the Protection of Human Rights, edited 
by R.Macdonald, F.Matscher & H.Petzold (Eds), 1993, gv.490). 
 
48 Autronic AG v. Switzerland,  judgment of 22 May 1990, series A. No 178; §61.
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sazogadoebis funqcionirebisaTvis, mis SesazRudad Sefasebis maRal 

standartebs iyenebs da amis gasamarTleblad wonad dasabuTebas moiTxovs, 

TavisTavad gamomdinareobs, rom am uflebis sxva RirebulebebTan 

dapirispirebis dros `samarTliani balansis~ gansazRvrisas, erovnul 

saxelmwifoTa Sefasebis Tavisuflebis areali Zalian farTo arasdros ar 

aris, Tumca gansxvavebulia sxvadasxva sazogadoebriv miznebTan mimarTebaSi. 

ZiriTadi midgoma igivea: im sazogadoebriv miznebTan mimarTebaSi, sadac 

erTiani evropuli kriteriumi, erTiani evropuli standarti ar arsebobs da 

metia adgilobrivi garemoebebis gaTvaliswinebis aucilebloba, saerTaSoriso 

sasamarTlo erovnul saxelmwifos Sefasebis Tavisuflebis farTo areals 

miakuTvnebs (es ZiriTadad iTqmis SemTxvevebze, rodesac gamoxatvis 

Tavisufleba Sesabamis qveyanaSi damkvidrebul sazogadoebriv morals 

upirispirdeba). aseve farToa aseTi areali, rodesac saqme mniSvnelovan 

sajaro interess, an iseT specifikur sferos Seexeba, romlebic zrdis 

erovnuli saxelmwifos SefasebebisaTvis angariSis gawevis mizanSewonilobas 

(magaliTad, erovnuli uSiSroebis, teritoriuli mTlianobis, 

sazogadoebrivi usafrTxoebisa da janmrTelobasTan mimarTebaSi). meore 

mxriv, gansakuTrebiT viwroa Sefasebis Tavisuflebis areali, rodesac 

Sesabamisi `gamoxatva~ miCneulia `sazogadoebrivi intresis mqone sakiTxze 

sajaro debatebSi monawileobad~. amis gamo, Zalian maRali moTxovnebi 

waeyeneba xelSemkvrel saxelmwifoebs politikis sferoSi gamoxatuli 

azrebis, presis Tavisuflebis, xalxis arCeuli warmomadgenlis sityvis 

Tavisuflebis SezRudvis gamarTlebulobis dasamtkiceblad. aseve, viwroa 

aseTi areali advokatis sityvis Tavisuflebis SezRudvis SefasebasTan 

mimarTebaSi, gamomdinare im procesualuri rolidan, romelic advokats 

ekisreba da sxv. (sxvadsxva kanonier mizanTan mimarTebaSi saxelmwifoTa 

Sefasebis Tavisuflebis farglebs ufro konkretulad naSromis Semdgom 

TavebSi SevexebiT, sadac Sesabamis mizanTa misaRwevad gamoxatvis 

Tavisuflebis SeRzudvis sakiTxebia gaanalizebuli). 

dasasrul aucileblad unda aRvniSnoT Semdegi: erovnuli Sefasebis 

Tavisuflebis doqtrina, imisda mixedviT, Tu ramdenad farTo an viwroa 

Sesabamis sferosTan mimarTebaSi misi farglebi, saboloo jamSi, balanss 

gamoxatvis Tavisuflebis sazianod xris. amitoma am uflebis maRali 

standartiT dacvis momxreebi miiCneven, rom Sefasebis Tavisuflebis 

doqtrinisa da saerTod konvenciiT daSvebuli SezRudvebis interpretacia 

sityvis Tavisuflebis sasargeblo mkacri prezumciis mixedviT unda 

gadawydes.49

49 Anthony Lester, miTiTebuli naSromi, gv.491. 
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imaSi kargad garkveva, Tu ras gulisxmobs `sazogadoebrivi interesis 

sakiTxebze sajaro diskusiaSi monawileobis~ faqtori, umniSvnelovanesia 

gamoxatvis Tavisuflebis SezRudvis problematikis gasaSuqeblad. Seexeboda 

Tu ara gavrcelebuli ideebi Tu informacia sazogadoebrivi interesis 

sakiTxs da warmoadgenda Tu ara igi am sakiTxze Ria sajaro diskusiaSi 

monawileobas, warmoadgens erT-erT mTavar orientirs maTi daculobisa Tu 

SezRudvis gamarTlebulobis Sefasebisas. 

dasawyisSi, sadac gamoxatvis Tavisuflebis SezRudvis sferoSi 

evropuli sasamarTlos ZiriTadi midgomebi mimovixileT, avxseniT, Tu ratom 

eniWeba sazogadoebrivi interesis sakiTxebze ideebisa Tu informaciebis 

Tavisufal gacvla-gamocvlas, maT Sesaxeb Ria da sajaro diskusiebs esoden 

didi mniSvneloba demokratiul sazogadoebaSi, ra rols asrulebs 

gamoxatvis Tavisufleba aseTi diskusiebis uzrunvelyofis saqmeSi da sxva 

ra principuli midgomebi Tu poziciebia am faqtorTan pirdapir 

dakavSirebuli. 

amjerad Cveni amocanaa sxva aqcentebis gakeTeba, romlebic gagviadvilebs 

sistemurad gaviazroT am faqtoris mniSvneloba da misi gavlena 

RirebulebaTa konfliqtis gadaWraze. 

1. ras moicavs `sazogadoebrivi interesis sakiTxebi~ da ras gulisxmobs 

aseT sakiTxebze `sajaro diskusiaSi monawileoba~ 

 

evropuli sasamarTlos praqtikis Sesabamisad `sazogadoebrivi interesis 

sakiTxebis~ gageba Zalian farToa. masSi igulisxmeba faqtobrivad yvela 

sfero, rac ki sazogadoebis mxridan interesisa Tu sazrunavis sagania: 

saxelmwifos saSinao Tu sagareo politika, xelisuflebisa Tu misi 

calkeuli warmomadgenlebis moqmedeba, sazogadoebrivi morali, janmrTeloba, 

religia, istoriuli movlenebi, sporti, mecniereba, garemos dacva, ganaTleba 

da aRzrda da sxv. 

is, rac namdvilad ar igulisxmeba masSi, esaa adamianTa piradi da 

ojaxuri cxovreba. Tumca, gamonaklisi aqac arsebobs. miCneulia, rom 

politikosebis, gansakuTrebiT ki saxelmwifos maRali Tanamdebobis piradi 

cxovreba sazogadoebrivi interesis sagans warmoadgens. 

marTalia sazogadoebrivi interesis sferoebi mravalia, magram es imas ar 

niSnavs, rom nebismieri sakiTxi, romelic am sferoebs Seexeba anda 



96

ukavSirdeba, yovelTvis sazogadoebrivi interesis sakiTxad iqneba miCneuli. 

evropuli sasamarTlo yovelTvis mxedvelobaSi iRebs, Tu kerZod ra sakiTxs 

Seexeboda `informacia~ Tu `ideebi~ da rogori SeiZleboda yofiliyo 

sazogadoebis mxridan maTiT dainteresebis xarisxi. garda amisa, rodesac 

aRiarebulia, rom ~informacia~ an `ideebi~ sazogadoebrivi interesis sakiTxs 

Seexeboda, maTdami mopyroba yovelTvis erTgvarovani ar aris. 

sazogadoebisaTvis rac ufro aqtualuri, seriozuli, saWirboroto Tu 

sisxlxorceuli mniSvnelobisaa problema, miT ufro metia Sesabamisi 

ideebisa Tu informaciis daculobis xarisxic. 

amave dros, gamoxatvis sagani mTavari ar aris. SesaZloa, esa Tu is 

informacia Tu idea Seexebodes an ukavSirdebodes sazogadoebrivi interesis 

sakiTxebs, magram igi ar warmoadgendes am sakiTxze `sajaro diskusiaSi 

monawileobas~, masSi `wvlilis Setanas~. aseT dros mxedvelobaSi miReba is 

saerTo konteqsti, romelSic Sesabamisi ideebi Tu informacia saaSkaraoze 

iqna gamotanili. mxedvelobaSi miiReba, magaliTad is, iyo Tu ara ukve 

dawyebuli sajaro diskusia Sesabamis sakiTxze presaSi an sxvagan; rogori 

iyo mimdinare movlenebi, romlebmac problemuri gaxda es Tu is sakiTxi,  

gaamwvava anda provocireba moaxdina misi da sxv. am garemoebebis 

gaTvaliswinebiT yalibdeba daskvna, warmoadgenda Tu ara Sesabamisi ideebisa 

Tu informaciebis gavrceleba sazogadoebrivi interesis sakiTxze sajaro 

diskusiaSi monawileobas. 

`ideebisa Tu informaciis~ daculobis xarisxze SedarebiT naklebad, 

magram mainc axdens gavlenas is, Tu ramdenad seriozuli da mniSvnelovani 

iyo maTi wvlili sazogadoebrivi interesis sakiTxze sajaro diskusiaSi. 

Tumca, mciredi wvlilis Setanac ki pozitiurad ganixileba. 

imavdroulad, arsebobs SemTxvevebi, rodesac informacia da ideebi 

sazogadoebrivi interesis sakiTxs uSualod Seexeba, magram maTi gavrceleba 

ar ganixileba am sakiTxebze sajaro debatebSi wvlilis Setanad, vinaidan maT 

piriqiT – uku efeqti gaaCniaT. 

es momenti SesaniSnavad gamokveTa evropulma sasamarTlom Otto-
Preminger-is saqmeSi, romelic Seexeboda kaTolikuri religiis 

Seuracxmyofeli videofilmis akrZalvas. religiis sakiTxebi, cxadia, 

sazogadoebrivi interesis sagania. ama Tu im religiis Sesaxeb kritikuli 

Sexedulebebis gacnoba SesaZloa sazogadoebrivi interesis sagans 

warmoadgendes, magram rodesac saqme gvaqvs ama Tu im religiis abuCad 

agdebasTan, mis mimdevarTa religiuri grZnobebis Seuracxyofasa Tu 

damcirebasTan, aseTi Sexedulebebis gavrceleba veRar ganixileba, rogorc 

sazogadoebrivi interesis sakiTxis ganxilvaSi pozitiuri wvlilis Setana. 
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swored amitom miuTiTa sasamarTlom zemoaRniSnul saqmeSi, rom morwmuneTa 

religiuri grZnobebis Seuracxyofa ver CaiTvleboda iseT sajaro debatebSi 

monawileobad, romelic saqveyno saqmeebis progress Seuwyobda xels. 

aqve unda iTqvas, rom TavisTavad, Zalze delikaturi sakiTxia imis 

gansazRvra, Tu rogori sajaro diskusia SeiZleba iqnas miCneuli 

`sazogadoebrivi progresis wyarod~. vfiqrobT, evropuli sasamarTlo Otto-
Preminger-is saqmeSi imaze ufro Sors wavida, vidre unda wasuliyo. 

nebismieri revoluciuri, radikaluri, araorTodoqsaluri Sexedulebebi 

SeiZleba warmoadgendes progresis wyaros. amitom aseT Sexedulebebs unda 

meceT moqmedebis Sansi da SesaZlebloba imisa, rom Semoabrunon savaraudod 

mcdari orTodoqsaluri poziciebi. imis winaswar ucdomeli ganWvreta, Tu 

romeli Sexedulebebi da ideebia progresuli Tu regresuli, yovelTvis arc 

SesaZlebelia da arc gonivruli. amitom, evropuli sasamarTlo, cxadia, ver 

aiRebs Tavis Tavze imis uSecdomod gansazRvras, Seuwyobs Tu ara xels 

Sesabamisi Sexedulebebisa Tu informaciis gavrceleba sazogadoebriv 

progress. evropuli sasamarTlo unda Semoifarglos imiT, rom Tavisi 

saqmianobiT xeli Seuwyos sruliad gansxvavebuli Sexedulebebisa da 

informaciis Tavisuflad gavrcelebas, ar daabrkolos maTi saaSkaraoze 

gamotana, raTa sazogadoebas SesaZlebloba mieces, gamoimuSavos sakuTari 

azri da gaakeTos arCevani. swored am arCevanzea damokidebuli, Tu ra gzas 

airCevs progresis misaRwevad. `progresis~ idea, SefardebiT aspeqtSi unda 

iqnas gagebuli. dRevandeli ganzomilebebiT Zalze rTulia imis Sefaseba, 

namdvilad midis Tu ara sazogadoeba progresis gziT an ramdenad efeqtiani 

gza aqvs SerCeuli saamisod. amitom evropuli sasamarTlos saqmianoba unda 

emsaxurebodes imis uzrunvelyofas, rom sazogadoebas hqondes Tavisufali 

arCevanis SesaZlebloba; xolo TviTon Tavi unda Seikavos imis Sefasebisagan, 

Tu rogori informacia da ideebi Seuwyobs xels progress sakacobrio 

sakiTxebSi da rogori ara. sagulisxmoa, rom Otto-Preminger-is saqmis Semdeg 
evropul sasamarTlos Semdgom saqmeebSi aRar daukavSirebia sazogadoebrivi 

interesis sakiTxebi progresis ideasTan. 

sruliad sxva saqmea ideebisa Tu informaciebis SezRudva ara im 

motiviT, rom isini ver Seitanen wvlils sajaro debatebSi, romelic 

saqveyno saqmeebis progress uwyobs xels, aramed im motiviT, rom isini 

ewinaaRmdegebian da zians ayeneben demokratiul Rirebulebebs. am 

TvalsazrisiT, Otto-Preminger-is saqmeze miRebuli gadawyvetileba, 

argumentebis sadavo formulirebis miuxedavad, savsebiT swori da 

gamarTlebulia. evropuli sasamarTlo, romelic konvenciis safuZvelze 

Seiqmna da moqmedebs, cxadia aris da unda iyos im RirebulebaTa 
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damamkvidrebeli, romelic konvenciis preambulaSia gacxadebuli. igi 

valdebulia Tavisi saqmianobiT xeli Seuwyos sayovelTao mSvidobasa da 

Tanxmobas, adamianTa uflebebis daculobas. es Rirebulebebi Tanamedrove 

evropuli sazogadoebis saerTo Rirebulebania. Sesabamisad, evropuli 

sasamarTlos amocanaa, izrunos am sazogadoebis dRevandeli Rirebulebebis 

uzrunvelsayofad. 

swored amitom, Tu esa Tu is gansxvavebuli, radikaluri Sexedulebebis 

gavrceleba ewinaaRmdegeba da zians ayenebs am sayovelTaod aRiarebul 

Rirebulebebs, igi valdebulia garkveul farglebSi moaqcios maTi 

gavrcelebis Tavisufleba. Sesabamisad, rodesac ideebi Tu informacia, 

Seicaven risks sazogadoebaSi damkvidrebuli harmoniis, maT Soris 

religiuri mSvidobis darRvevisa, Sexedulebebis simravlisa da maTdami 

Semwynareblobis saerTo demokratiuli moTxovnebi ukan ixevs.  

zogierT ukidures SemTxvevaSi, ideebi Tu informacia SeiZleba uSualod 

Seexebodes sazogadoebrivi interesis sagans, magram TavianTi Sinaarsis gamo, 

SesaZloa araTu ar iqnas miCneuli am sakiTxebze sajaro diskusiaSi wvlilis 

Setanad, aramed _ saerTod `azris gamoxatavad~ me-10 muxlis gagebiT. 

magaliTad, me-2 msoflio omTan dakavSirebuli sakiTxebi, maT Soris 

faSisturi reJimis mier ebraelTa masobrivi ganadgureba da devna 

(holokosti), cxadia, sazogadoebis mxridan Seunelebeli interesis sagania, 

magram am istoriulad zustad dadgenili faqtebis uaryofa da maTi 

principulad gansxvavebuli interpretacia, Zirfesvianad ewinaaRmdegeba 

gamoxatvis Tavisuflebis fuZemdeblur gagebas da amitomac ar ganixileba, 

rogorc sazogadoebrivi interesis sakiTxze sajaro diskusiaSi Setanili 

pozitiuri wvlili. 

saboloo jamSi, SeiZleba davaskvnaT, rom: 

a) Tu Otto-Preminger-is saqmes ar miviRebT mxedvelobaSi, evropuli 

sasamarTlo Tavs ikavebs imis Sefasebisagan, Tu sazogadoebrivi interesis 

sakiTxebze gamoTqmuli romeli azrebia progresuli an regresuli. 

gansxvavebuli, maT Soris mcdari Sexedulebebis gamoxatvac sazogadoebriv 

debatebSi wvlilis Setanad ganixileba, rac savsebiT marTebulia. rogorc 

jon stiuart milis `Tavisuflebis traqtatSia~ naTqvami (1859w.) `yalb 

gancxadebebsac ki SeuZlia faseuli wvlili Seitanos sazogadoebriv 

debatebSi, radgan misgan warmodgeba ufro gamokveTili Sexeduleba 

simarTleze, rac sicruesTan misi dapirispirebiT xdeba~.1 

1 sagulisxmoa, rom milis swored es debuleba daimowma aSS-s uzenaesma sasamarTlom gadawyvetilebaSi 

saqmeze New York Times v. Sullivan, rodesac daadgina, rom konstituciis 1-li damateba icavda yvelanairi, maT 

Soris mcdari gancxadebebis publikacias. 
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b) aucilebelia gamoiricxos aSkara da Zlieri (da ara yovelgvari) 

negatiuri efeqtis SesaZlebloba. sazogadoebrivi interesis sakiTxebze 

informaciisa Tu ideebis gavrceleba ar unda upirispirdebodes konvenciis 

umTavres Rirebulebebs; 

g) rodesac informacia Tu ideebi sazogadoebrivi interesis sagans 

Seexeba da ganixileba masze sajaro diskusiaSi monawileobad, maTi 

daculobis xarisxi gansxvavebulia imisda mixedviT, Tu ramdenad seriozul, 

sazogadoebisaTvis saWirboroto sakiTxs Seexeba igi, ramdenad pirdapir da 

uSualod ukavSirdeba mas da ramdenad mniSvnelovania misi wvlili Sesabamisi 

sakiTxis sajaro ganxilvaSi. rogorc lucius valdhaberma aRniSna, ideebisa 

da Sexedulebebis `dacvis garantirebuli xarisxi damokidebulia imaze, Tu 

ramdenad pirdapir aris Sesabamisi `gamoxatva~ dakavSirebuli demokratiuli 

sazogadoebis funqcionirebis uSualo procesTan.2 

 

2. ra Taviseburebs sZens `sazogadoebrivi interesis sakiTxze sajaro 

diskusiaSi monawileobis~ faqtori RirebulebaTa konfliqts 

 

`sazogadoebrivi interesis sakiTxis~ faqtori ukavSirdeba gamoxatvis 

Tavisuflebis ormag bunebas, raSic aseve vlindeba am sakiTxebze 

informaciisa da ideebis SezRudvis sirTulis mizezebi. 

sazogadoebrivi interesis sakiTxis faqtori RirebulebaTa konfliqts 

iseT Taviseburebas sZens, romelic aSkarad xdis, Tu ratomaa egzom 

garTulebuli RirebulebaTa konfliqtis dros misi dajabvna 

dapirispirebuli Rirebulebis mxridan.  

rogorc ukve aRvniSneT, gamoxatvis Tavisufleba erTdroulad aris 

rogorc pirovnebis TviTrealizaciis, ise sazogadoebrivi interesis 

sakiTxebze sajaro diskusiebis gamarTvis saSualeba. gamoxatvis 

Tavisuflebis es ormagi buneba, misi es ormagi datvirTva RirebulebaTa 

konfliqtSi aormagebs (an ufro zusti iqneboda gveTqva _ `mniSvnelovnad 

aZlierebs~) mis medegobas SezRudvis sawinaaRmdegod. 

sruliad aSkaraa Semdegi: erTi mxriv, gamoxatvis Tavisufleba rogorc 

individuri ufleba, cxadia individuri interesia. magram, meore mxriv, 

rodesac igi sazogadoebrivi interesis sagans Seexeba da warmoadgens am 

sakiTxze `sajaro debatebSi monawileobas~, igi imavdroulad sajaro 

interesicaa. aseT dros gamoxatvis Tavisuflebis dacvis aucilebloba Sors 

scildeba am uflebis ganmaxorcielebeli subieqtis uflebrivi dacvis, misi 

2 Address by Wildhaber L. The right to offend, shock or disturb? – aspects of freedom of expression under the European 
Court of Human rights, Dublin, 11 October, 2001. 
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pirovnuli TviTrealizaciis uzrunvelyofis amocanebs da igi gacilebiT 

ufro farTod, swored sajaro interesis dacvis, kerZod _ sazogadoebrivi 

interesis mqone sakiTxebze sajaro diskusiebis uzrunvelyofis konteqstSi 

moiazreba. amrigad, rodesac `gamoxatva~ `sazogadoebrivi interesis mqone 

sakiTxze sajaro debatebSi monawileobad~ aris miCneuli, aseT dros, es 

individuri ufleba faqtobrivad ormagi Rirebulebaa.  

amitom, nebismieri konfliqtis dros, sadac erTi mxare gamoxatvis 

Tavisuflebaa da igi sazogadoebrivi interesis sagans Seexeba, RirebulebaTa 

konfliqtis formula gansxvavebulia sxva iseTi SemTxvevebisagan, rogorc 

konfliqtis monawile konvenciiT gaTvaliswinebuli sxva individuri 

uflebaa, romelic aseve SeiZleba SeizRudos sajaro Tu sxva pirTa 

uflebebis dasacavad. aseT dros esa Tu is ufleba, rogorc individuri 

interesi, upirispirdeba sajaro an sxva individur interess. gamoxatvis 

Tavisufleba ki, rodesac igi sazogadoebrivi interesis sakiTxs Seexeba da 

miCneulia masze sajaro debatebSi monawileobad, rogorc erTsa da imave 

dros `individuri~ da `sajaro~ interesi upirispirdeba sxva `sajaro~ an 

sxva `individuri~ interess: 

 

sxva sajaro 

interesi 

 

 

 

     da        an 

 

 

 

         individuri 

              interesi 

 

cxadia, rom orive SemTxvevaSi, konfliqtis gadaWris dros gamoxatvis 

Tavisuflebis es orive komponenti unda iqnes (da aris kidevac) 

mxedvelobaSi miRebuli. Sesabamisad, cxadi xdeba isic, Tu ratom aris am 

ormagi Rirebulebis mqone individuri uflebis SezRudvis saWiroeba ufro 

Znelad dasasabuTebeli da ratom moiTxovs igi ufro `wonad~ gamarTlebas, 

vidre iseT SemTxvevebSi, rodesac `gamoxatva~ ar Seexeba sazogadoebrivi 

interesis sakiTxs. ufro metic: vfiqrobT, naklebi oponentebi gamouCndeba im 

azrs, rom arsebiTad, gamoxatvis Tavisuflebis gansakuTrebiT maRali 

standartiT daculobis aucilebloba swored am meore komponents ufro 

ukavSirdeba, vidre pirvels (anu mas, rogorc pirovnebis TviTrealizaciis 

saSualebas). aqedan gamomdinare, cxadia isic, rom rodesac `gamoxatva~ ar 

Seexeba sazogadoebrivi interesis mqone sagans, misi maRali standartiT 

sxva 

individuri 

interesi 

   gamoxatvis 

  Tavisufleba 

                        sajaro 

    interesi 
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daculobis aucilebloba gacilebiT ufro naklebia, vidre sapirispiro 

SemTxvevaSi. 

amitomac aris, rom evropuli sasamarTlo yovel konkretul SemTxvevaSi 

sagangebod amowmebs, Seexeboda Tu ara `gamoxatva~ sazogadoebrivi interesis 

mqone sakiTxs da imasac, SeiZleboda Tu ara misi miCneva masze `sajaro 

debatebSi monawileobad~. xolo am kiTxvaze dadebiTi pasuxi ki, gvevlineba, 

rogorc umniSvnelovanesi faqtori RirebulebaTa konfliqtis dros misTvis 

prioritetis misaniWeblad. 

saboloo jamSi, gabedulad SeiZleba iTqvas, rom sazogadoebrivi 

interesis mqone sakiTxze sajaro debatebSi monawileobis faqtori 

umniSvnelovnesi winapirobaa mis dasacavad. marTalia, igi ar warmoadgens arc 

`aucilebel~ da arc `sakmaris~ safuZvels konfliqtis dros gamoxatvis 

TavisuflebisaTvis prioritetis misaniWeblad, magram, praqtikulad, mas 

Zalze xSirad eniWeba gadamwyveti mniSvneloba. winamdebare naSromSi 

ganxiluli araerTi saqme gamodgeba amis dasturad. 
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gamoxatvis TavisuflebiT mosargeble subieqtis mier am 

Tavisuflebisagan ganuyofeli `movaleobebisa da pasuxismgeblobis~ 

darRveva erT-erTi mTavari orientiria misi Tavisuflebis SezRudvis 

iuridiuli Tu moraluri safuZvlis gansazRvraSi. Tu `sazogadoebrivi 

interesis mqone sakiTxebze sajaro debatebSi monawileobis~ faqtori imas 

ganmartavs, Tu ratom warmoadgens gamoxatvis Tavisufleba demokratiuli 

sazogadoebis umniSvnelovanes dasayrdens da ratom sargeblobs igi 

gansakuTrebuli dacviT, `movaleobebisa da pasuxismgeblobis~ faqtoris 

kargad gaazreba imis garkvevaSi gvexmareba, maS rogorRa SeiZleba moxdes, 

rom `demokratiuli sazogadoebis dasayrdeni~ RirebulebaTa konfliqtSi 

aRmoCndes demokratiuli sazogadoebis interesebTan, safrTxe Seuqmnas mas 

da SeizRudos misive dacvis mosazrebebiT. 

daviwyoT iqidan, rom `movaleobebisa da pasuxismgeblobis~ koncepti 

evropuli sasamarTlos iurisprudenciiT ar aris Seqmnili. man mxolod 

daazusta gamoxatvis TavisuflebasTan mimarTebaSi Sesabamisi `movaleobebisa 

da pasuxismgeblobis~ Sinaarsi da gansazRvra, rogor unda momxdariyo maTi 

darRvevisa Tu daculobis Sefaseba. gamoxatvis Tavisuflebisagan 

ganuyofel `movaleobebsa da pasuxismgeblobaze~ Tavad konvenciis me-10 

muxlma miuTiTa, riTac xazi gausva ufleba-movaleobaTa erTianobas 

sazogadod.  

davakvirdeT konvenciis me-10 muxlis me-2 punqtis Semdegi frazis 

Sinaarss: `am TavisuflebaTa ganxorcieleba, ramdenadac isini ganuyofelia 

Sesabamisi movaleobebisa da pasuxismgeblobisagan, SeiZleba daeqvemdebaros 

kanoniT dadgenil iseT wesebs, pirobebs, SezRudvebs an sanqciebs, romlebic 

aucilebelia demokratiul sazogadoebaSi...~ 

diaR, `movaleobani da pasuxismgebloba~ Tanaarsia `Tavisuflebisa~, 

misi damabalansebeli da sapirwone. amitom, `movaleobebisa da 

pasuxismgeblobis~ xarisxi yovelTvis unda Seesatyvisebodes 

`Tavisuflebis~ xarisxs, raTa iseTi wonasworoba uzrunvelyos, sadac 

`Tavisuflebas~ yvelaze ufro saukeTeso, jansaRi da optimaluri reJimi 

Seeqmneba arsebobisaTvis. `movaleobebiTa da pasuxismgeblobiT~ 

gawonasworebuli `Tavisufleba~ mxolod sikeTisa da progresis wyaro 

SeiZleba iyos da ara ugunurebisa da destruqciisa, ris safrTxesac 

uTuod gulisxmobs `Tavisuflebis~ absoluturi gageba; me vityodi – 

provinciuli, monis kompleqsiT SeWirvebuli fsiqologiiT Seqmnili 

warmodgena `Tavisuflebaze~. swored es aris `Tavisuflebis paradoqsi~ - 
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`absoluturi Tavisufleba saerTod ar aris Tavisufleba!~1 karl poperis 

es cnobili sityvebi, mravalismTqmelia, rom evropuli sasamarTlos 

prezidentis lucius valdhaberis sefe-sityvaSi gaisma 2002 wels me-10 

yovelwliur saerTaSoriso sasamarTlo konferenciaze, rodesac igi 

gamoxatvis Tavisuflebisa da sazogadoebriv interesebis konfliqtis 

gadaWris sakiTxs Seexo. swored karl poperis am sityvebiT axsna man sxva 

`paradoqsi~, romelzec dasawyisSi mivaniSneT, _ kerZod is, rom 

demokratiuli sazogadoeba zogjer iZulebuli xdeba Tavis dasacavad 

msxverplad Seswiros swored is umTavresi Rirebuleba (gamoxatvis 

Tavisufleba), romelsac Tavad emyareba. swored am Tavisuflebisagan 

ganuyofeli movaleobebisa da pasuxismgeblobis darRveva warmoadgens 

erTdroulad logikur, moralur da iuridiul safuZvels Tavisuflebis, 

kerZod – gamoxatvis Tavisuflebis SezRudvisa, vinaidan aseTi movaleobani 

da pasuxismgebloba yvelaze ufro imanenturi gamoxatvis 

TavisuflebisTvisaa misi ontologiuri bunebis gamo. ra Tqma unda, 

SemTxveviTi ar aris, rom `Tavisuflebisagan ganuyofel movaleobebsa da 

pasuxismgeblobaze~ sagangebo miTiTeba, swored konvenciis me-10 muxlSi, 

gamoxatvis TavisuflebasTan mimarTebaSia gakeTebuli da ara sxvagan, sxva 

TavisuflebebTan mimarTebaSi, romlebic konvenciis mixedviT aseve SeiZleba 

SeizRudos sxva kanonieri interesebis dacvis mosazrebebiT (magaliTad – 

piradi da ojaxuri cxovrebis daculobis ufleba (me-8 muxli), sindisisa 

da religiis Tavisufleba (me-9 muxli), Sekrebisa da gaerTianebis 

Tavisufleba (me-11 muxli), mimosvlis Tavisufleba (me-4 oqmis me-2 

muxli)). 

`movaleobani da pasuxismgebloba~ yvelaze ufro imanenturi gamoxatvis 

TavisuflebisaTvis jer erTi imitom aris, rom mas, rogorc araerTxel 

aRvniSneT, gaaCnia sxva interesebSi energiuli SeWris, sxva 

RirebulebebisaTvis zianis miyenebis didi unari. meore _ imitomac, rom 

demokratiuli sazogadoebisaTvis misi uzarmazari mniSvnelobis gamo, is 

maRali standartiT saWiroebs daculobas. am ori faqtoris damabalansebel 

da gamawonasworebel faqtorad gvevlineba am TavisuflebiT mosargeble 

subieqtebisaTvis Sesabamisi movaleobebisa da pasuxismgeblobis dakisreba. 

Sesabamisad, rodesac `movaleobani da pasuxismgebloba~ darRveulia, 

ugulvebelyofilia, Tavisuflebac SeiZleba SezRudul iqnes. konvenciis me-

10 muxlis me-2 punqti pirdapir miuTiTebs, rom movaleobebisa Tu 

pasuxismgeblobis darRvevam SeiZleba gamoxatvis Tavisuflebis SezRudva 

1 The Open Society and its Enemies, K.R.Popper, Routledge and Kegan Paul, London, 1961. 
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ganapirobos. marTalia, formaluri TvalsazrisiT, igi ar aris sakmarisi 

piroba SezRudvisa, magram igi yovelTvis aris Zalian Zlieri argumenti 

SezRudvis aucileblobis aRiarebisaTvis. rogorc Cans, swored am 

garemoebam warmoSva erTgvari SeSfoTeba, rom `movaleobebisa da 

pasuxismgeblobis~ konceptis gamoyenebam praqtikaSi ar Seaferxos 

gamoxatvis Tavisuflebis efeqtiani dacva. magaliTad, e. lesteri miiCnevs, 

rom Sefasebis Tavisuflebis doqtrinis eqscesiurma gamoyenebam da 

`movaleobebisa da pasuxismgeblobis~ eqspansiurma interpretaciam 

seriozulad Seasusta konvenciis safuZvelze gamoxatvis Tavisuflebis 

dacva.2 

aqve unda iTqvas, rom `movaleobebi da pasuxismgebloba~ Tanaarsia 

uwinaresad `ideebisa Tu informaciis gavrcelebis Tavisuflebisa~. sxva 

interesebSi energiuli SeWris unari swored mas gaaCnia. me-10 muxliT 

dacul `sakuTari azris uflebas~, ramdenadac igi `gamoxatvas~ ar 

gulisxmobs, pasiuri sawyisis gamo `movaleobebi da pasuxismgebloba~ ar 

Seexeba. TiTqmis ar Seexeba igi `informaciisa da ideebis miRebis~ uflebas. 

Tumca, konkretuli saqmis konteqstSi `Sesabamisi movaleobani da 

pasuxismgebloba~ SeiZleba warmoiSvas. 

arsebobs `movaleobebisa da pasuxismgeblobis~ saerTo (farTo) da 

specialuri (viwro) gageba. 

saerTo gageba isaa, rom movaleobebi da pasuxismgebloba ekisreba 

nebismier pirs, vinc gamoxatvis TavisuflebiT sargeblobs (cxadia, 

uwinaresad vgulisxmobT uSualod `gamoxatvis~, anu ideebisa da 

informaciebis gavrcelebis Tavisuflebas). 

specialuri gageba gulisxmobs SemTxvevebs, rodesac gansazRvruli, 

specialuri `movaleobani da pasuxismgebloba~ warmodgeba subieqtis 

mdgomareobidan, misi statusidan. igi uwinaresad SeexebaT samxedro pirebsa 

da saxelmwifo moxeleebs. maTTvis dakisrebuli `movaleobebisa da 

pasuxismgeblobis~ Sinaarsi sxvebisagan gansxvavebulia. Tumca, aqve isic 

unda iTqvas, rom subieqtis mdgomareoba Tu statusi sxva SemTxvevebSic 

axdens gavlenas `movaleobebisa da pasuxismgeblobis~ Sinaarsis 

gansazRvraze. 

rogorc aRvniSneT, saerTo gagebiT, `movaleobani da pasuxismgebloba~ 

ekisreba yvelas, vinc gamoxatvis Tavisuflebas axorcielebs. rogorc 

o’boili, harisi da uorbriki miuTiTeben, `movaleobebisa da 

2
ix. Anthony Lester, Freedom of Expression, krebulSi The European System for the Protection of Human Rights, 

edited by R.Macdonald, F.Matscher & H.Petzold (Eds). 1993. gv.490-1.
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pasuxismgeblobis~ darRveva xels uwyobs upasuxismgeblo gamonaTqvamebis 

SezRudvis gamarTlebulad miCnevas.3 `movaleobebisa da pasuxismgeblobis~ 

arsi is aris, rom gamoxatvis TavisuflebiT mosargeble subieqti unda 

cdilobdes SeZlebisdagvarad Tavi aaridos sxva interesebTan 

dapirispirebas, maT Soris sxvaTa uflebebisa da reputaciis darRvevas; igi 

pasuxismgeblobis grZnobiT unda ekidebodes Tavisi Sexedulebebisa da 

informaciebis gavrcelebas da iTvaliswinebdes, Tu ra SeiZleba maT mohyves. 

diax, `movaleobani da pasuxismgebloba~ RirebulebaTa konfliqtSi iZens 

Tavis mniSvnelobas. RirebulebaTa konfliqtidan gamosavali xom 

erTaderTia – sakiTxi romelime konkurenti Rirebulebis sasargeblod unda 

gadawydes; maSasadame, romelime maTgani aucileblad unda `daiCagros~ 

metad an naklebad – an individuri ufleba unda SeizRudos, anda masTan 

dapirispirebuli sajaro an sxva interesi darCes daucveli. rodesac 

individuri ufleba, magaliTad, gamoxatvis Tavisufleba izRudeba Tundac 

maSin, rodesac es `aucilebelia demokratiul sazogadoebaSi~ ama Tu im 

kanonieri miznis misaRwevad, principuli kiTxvebi Cndeba: gasagebia, rom Tu 

es aucilebelia demokratiul sazogadoebaSi ama Tu im kanonieri miznis 

misaRwevad, gamoxatvis Tavisufleba `unda SeizRudos~ da rom aseTi 

SezRudva `gamarTlebulia.~ magram, Tu SezRudvis gamarTlebulobis cneba 

`movaleobebisa da pasuxismgeblobis~ darRvevas ar moicavs, maSin gamova, 

rom uflebis SezRudvis gamarTlebulobis safuZveli mxolod ama Tu im 

interesis dacvis aucileblobidan warmodgeba da ara iqidanac, rom es 

ufleba Sesabamis SemTxvevaSi nakleb dacvas imsaxurebda. SezRudvis mizezi 

da safuZveli sakuTriv uflebis Sesabamis ganxorcielebaSic Zevs da 

mxolod imiT ar aris ganpirobebuli, Tu ras daupirispirda igi da 

ramdenad seriozulad. principulad davsvaT kiTxva, TavisTavad ramdenad 

sworia individuri uflebis SezRudva imis gamo, rom is RirebulebaTa 

konfliqtSi aRmoCnda sxva RirebulebasTan. Rirebulebebs Soris 

konfliqturi viTareba, TavisTavad, ra Tqma unda, ar SeiZleba iyos amis 

sakmarisi gamarTleba. ufleba gana mxolod imitom unda SeizRudos, rom es 

aucilebelia sxva Rirebulebis dasacavad da sxva gza ar aris? gana 

uflebis SezRudvis zneobrivi da samarTlebrivi safuZveli mxolod es 

aris da meti araferi? ra Tqma unda, ara! mxolod am mizezTa gamo  

uflebaTa SezRudva ar SeiZleba zneobrivad da Tundac mxolod 

samarTlebrivad gamarTlebuli iyos. aucilebelia imis gaazreba da 

aqcentuacia, rom uflebaTa SezRudvis safuZveli, uwinaresad, sakuTriv am 

3 D.G.Harris, M.O’Boyle, C.Warbrick, Law of the European Convention on Human Rights, 1995, gv.388. 
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uflebaTa Sesabamis ganxorcielebaSi Zevs da rom ufleba imitomac 

SeizRuda, rom Sesabamis SemTxvevaSi is nakleb dacvas imsaxurebda. 

logikurad mivadeqiT uflebebisa da movaleobebis, uflebebisa da Sesabamisi 

pasuxismgeblobis erTianobis sakiTxs. yovelgvari ufleba da maT Soris, 

gamoxatvis Tavisuflebac, Sesabamis pasuxismgeblobas gulisxmobs. 

zemoTwamoWril kiTxvaze pasuxic aq unda veZioT: rodesac uflebiT 

mosargeble subieqti ar iTvaliswinebs Sesabamis pasuxismgeblobas, misi 

uflebis aseTi ganxorcieleba nakleb dacvas imsaxurebs rogorc zneobrivi, 

ise samarTlebrivi TvalsazrisiT. Sesabamisad, meti legitimuri safuZveli 

Cndeba mis SesazRudad. 

kidev ufro naTeli xdeba es daskvna, rodesac frazas _ `ar 

iTvaliswinebs Sesabamis pasuxismgeblobas~ konkretul Sinaarsobriv 

datvirTvas mivaniWebT. marTlacda, ra aris es `Sesabamisi pasuxismgebloba~, 

romelsac gulisxmobs uflebaTa ganxorcieleba? evropulma sasamarTlom 

imave oto premingeris saqmeze SemuSavebul ganCinebaSi SesaniSnavad axsna, 

rom `aseTi pasuxismgebloba~ konvenciis me-10 muxliT gaTvaliswinebul 

uflebasTan mimarTebaSi, gulisxmobda uflebiT mosargeble subieqtis 

valdebulebas, Tavisi uflebis gamoyenebis paralelurad ezruna imisaTvis, 

rom sxvadasxva saSualebiT minimumamde daeyvana sxva RirebulebebTan 

konfliqtis SesaZlebloba, gaetarebina iseTi RonisZiebebi, romelic Tavidan 

aacilebda sxva interesebTan dapirispirebas da amasTanave ar SezRudavda 

misi TviTgamoxatvis Tavisuflebas. 

sruliad naTelia Semdegi: TavisTavad is garemoeba, rom subieqti ar 

gaurbis RirebulebaTa konfliqtis Seqmnasa da sxva RirebulebisaTvis meti 

Tu naklebi zianis miyenebas, imis mimaniSnebelia, rom faqtobrivad igi am 

Rirebulebis mTlian an nawilobriv ignorirebas axdens da advilad swiravs 

mas Tavis uflebas, maSinac ki, rodesac mas SeeZlo am Rirebulebisadmi 

zianis miyenebis gareSe, anda SesaZleblad naklebi (aucdeneli) zianis 

miyenebiT ganexorcielebina Tavisi ufleba. amitom, sakuTari uflebebiT 

amgvari sargebloba naklebad daimsaxurebs daculobas. magaliTad, miulers 

(mxedvelobaSia mxatvari, momCivani saqmeSi Müller v. Switzerland) gamofenis 
SesasvlelSi rom gaekeTebina gancxadeba, romelic auwyebda 

damTvaliereblebs, Tu ra SeiZleboda iq exilaT, aicdenda mis gamofenaze 

bavSvebisa da imaT moxvedras, visac ar surda arabunebrivi seqsualuri 

praqtikis gamomxatveli suraTebi enaxa da iq mxolod dainteresebuli 

damTvalierebeli mividoda (SemTxveviTi ar aris, rom swored Tavis 

qaliSvilTan erTad gamofenaze misulma mamam Seatyobina policias am 
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suraTebis Sesaxeb). aseT pirobebSi, saxelmwifosac naklebi legitimuroba 

eqneboda mis winaaRmdeg sanqciebis gamosayeneblad. 

evropuli sasamarTlos praqtika mowmobs, rom gamoxatvis 

TavisuflebiT mosargeble im subieqtebis mxridan, visi uflebis SezRudvac 

`gamarTlebulad~ Sefasda, umravles SemTxvevaSi ar iyo gacnobierebuli Tu 

gaTvaliswinebuli uflebiT nagulisxmebi Sesabamisi pasuxismgebloba; 

vinaidan, SesaZlebeli iyo gamonaxuliyo `gamoxatvis~ sxva iseTi gzebi Tu 

formebi, romlebic maT saSualebas miscemda, `aecdinaT an minimumamde 

daeyvanaT sxva RirebulebebTan dapirispirebis SesaZlebloba~, ramac 

warmoSva zneobrivi da samarTlebrivi motivacia aseTi TviTgamoxatvis 

SezRudvis `gamarTlebulad~ Sefasebisa. 

ra Tqma unda, absurdi iqneboda imis mtkiceba, rom konfliqtis acdena 

yovelTvis SesaZlebelia; arc `Sesabamisi pasuxismgeblobis~ Sesaxeb 

evropuli sasamarTlos ganmartebani unda davinaxoT absolutur 

ganzomilebaSi. es mTlianad daukargavda gamoxatvis Tavisuflebas momxiblav 

da aRmafrTovnebel unars, gaexmaurebina da sayovelTao msjelobis sagani 

gaexada TviT yvelaze miuRebeli, Sokis momgvreli, gamaognebeli da 

sazogadoebis mrume cnobierebaSi mWaxe disonansis Semtani azrebi da ideebi; 

swori mimarTuleba Tu ara, dinamikuri muxti mainc SeeZina ama Tu im 

sazogadoebrivi interesis mqone sakiTxze sajaro diskusiisaTvis, romlis 

gareSec ar arsebobs demokratiuli sazogadoeba da, ris uzrunvelyofac 

azrTa Tavisufali gacxadebiT aris mxolod SesaZlebeli. magram, amis 

miuxedavad, amave demokratiul sazogadoebis interesebiTvea ganpirobebuli 

aucilebloba imisa, rom gamoxatvis Tavisufleba `gonivrul farglebSi~ 

iqnas moqceuli. am farglebis `gonivruloba~ ki mxolod RirebulebaTa 

konkretuli konfliqtisa da SesaZleblad `samarTliani balansis~ 

konteqstSi yalibdeba.  

amrigad, marTalia RirebulebaTa konfliqtebis warmoSoba yovelTvis 

ar warmodgeba `movaleobisa da pasuxismgeblobis~ darRvevidan (ufro 

metic _ sxva interesebisaTvis zianis miyenebis faqtic ki ar aris sakmarisi 

`movaleobebisa da pasuxismgeblobis~ darRvevis aRiarebisaTvis), magram 

sruliad aSkaraa, rom zogjer es garemoebebi pirdapir miuTiTeben 

`movaleobebisa da pasuxismgeblobis~ darRvevaze da qmnian SezRudvis 

legitimur safuZvels. swored amitom, `movaleobebisa da pasuxismgeblobis~ 

darRvevis sakiTxi mxolod konkretuli garemoebebis mixedviT unda 

gadawydes. Sesabamisad, savsebiT gamarTlebulia evropuli sasamarTlos 

midgoma, romlis mixedviT `movaleobebisa da pasuxismgeblobis~ moculoba 
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da xarisxi Sesabamisi subieqtebisa da saqmis saerTo konteqstis 

safuZvelze ganisazRvreba. 

rogorc evropulma sasamarTlom ganmarta Müller-is saqmeSi, yvelas, 

vinc axorcielebs gamoxatvis Tavisuflebas, Tavis Tavze iRebs 

`movaleobebsa da pasuxismgeblobas~, romelTa farglebi damokidebulia mis 

mdgomareobasa da gamoyenebul saSualebebze.4 

Zalze xSirad, `movaleobebisa da pasuxismgeblobis~ xarisxs 

gansazRvravs sakuTriv `Tavisuflebis~ xarisxi, anda sxva interesebSi uxeSi 

SeWris SesaZlebloba. aseT dros, rac metia Tavisuflebis xarisxi, anda 

zianis miyenebis riski, miT metia `movaleobani da pasuxismgebloba~. 

Sesabamisad, rac metia `movaleobebisa da pasuxismgeblobis~ darRvevis 

xarisxi, miT metia Tavisuflebis SezRudvis gamarTlebulad miCnevis Sansic. 

amis naTeli gamovlinebaa mediis Tavisuflebis sfero. 

mediis umniSvnelovanesi roli, misi Tavisuflebis maRali xarisxi da 

misi Zlieri zegavlena sazogadoebriv cxovrebaze, ganapirobebs 

Jurnalistebisa Tu gamomcemlebis `movaleobebisa da pasuxismgeblobis~ 

maRal xarisxs. rogorc lucius vildhaberma aniSna, Tanamedrove mediis 

uzarmazari Zalaufleba da siswrafe, sajaro gancxadebebis potenciurad 

gamakotrebeli efeqti aZlierebs imaT movaleobebsa da pasuxismgeblobas, 

vinc gaavrcela isini.5 evropuli sasamarTlo presis TavisuflebasTan 

dakavSirebul saqmeTa ganCinebebSi mudam imeorebs, rom presam ar unda 

gadalaxos gansazRvruli mijnebi, rac dadgenilia sxva pirTa uflebebisa 

da reputaciis dasacavad,6 erovnuli uSiSroebisa Tu marTlmsajulebis 

avtoritetis uzrunvelsayofad7, konfidencialurad miRebuli informaciis 

dasacavad,8 sazogadoebrivi wesrigis an danaSaulis Tavidan acilebis 

interesebisaTvis9 da sxv. 

rogorc vxedavT, presis movaleobani da pasuxismgebloba pirdapir 

warmodgeba sxva interesebTan dapirispirebis im didi riskidan, rasac 

presis maRali xarisxis pasuxismgebloba obieqturad gulisxmobs. 

kidev ufro maRalia televiziis JurnalistTa movaleobani da 

pasuxismgebloba. saqmeSi Jersild v. Denmark, evropulma sasamarTlom 

4 Müller v. Switzerland, judgment of 24 May 1988; series A 133. 
5 Luzius Wildhaber, The right to offend, shock or disturb? – aspects of freedom of expression under the European 
Convention on Human Rights, 2001. 
6 Oberschlick v. Austria, judgment of 23 May 1991, §58. 
7 Observer and Guardian Newspaper Ltd v. The United Kingdom, judgment of 26 November 1991 §59, Sunday Times 
(N1) v. The United Kingdom, judgment of 26 April, 1976, §59. 
8 Dalban v. Romania, judgment of 28 September 1999, reports 1999-VI, §49. 
9 Erdogdu and Ince v. Turkey, judgment of 9 July 1999. reports 1999-IV, §52. 
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ganasxvava isini presis muSakebisagan da miuTiTa maT specialur 

pasuxismgeblobaze imis mxedvelobaSi miRebiT, rom televizias gaaCnda 

gacilebiT ufro uSualo da Zlieri efeqtis unari.10 

mxedvelobaSi miiReba isic, Sesabamisi ideebi Tu informacia 

specialurad dainteresebuli auditoriisaTvis iyo gaTvlili Tu farTo 

sazogadoebisaTvis; iyo Tu ara isini xelmisawvdomi bavSvebisaTvis. 

magaliTad, Müller-is saqmeSi, rogorc aRvniSneT, gadamwyveti faqtori 

swored is aRmoCnda, rom gamofena ar iyo Semofargluli mxolod 

dainteresebuli mayurebliT. evropulma sasamarTlom miiCnia, rom 

mxatvarTan erTad, gamofenis organizatorebmac daarRvies Sesabamisi 

movaleobani da pasuxismgebloba. 

movaleobebisa Tu pasuxismgeblobis Sinaarss, rogorc es Müller-is 
saqmidanac Cans, konkretuli konteqsti gansazRvravs, magram arsebobs 

saerTo midgomebic calkeul sferoebTan mimarTebaSi. 

magaliTad, JurnalistTa movaleobebisa da pasuxismgeblobis Sinaarsi 

maTi funqciebidan da daniSnulebidan warmodgeba. evropulma sasamarTlom 

Tavis ganCinebaSi araerTxel ganmarta, Tu ras gulisxmobda presis 

TavisuflebasTan mimarTebaSi `am Tavisuflebisagan ganuyofeli Sesabamisi 

movaleobani da pasuxismgebloba~: `presam ar unda gadalaxos gansazRvruli 

mijnebi, gansakuTrebiT sxvaTa uflebebisa da reputaciis dacvis 

TvalsazrisiT. mis movaleobas warmoadgens politikisa da sazogadoebrivi 

interesis mqone sakiTxebze informaciisa da ideebis gadacema, magram iseTi 

formiT, romelic Seesabameba mis movaleobebsa da pasuxismgeblobas~;11 

`Jurnalisti valdebulia imoqmedos keTili ganzraxviT, Jurnalisturi 

eTikis Sesabamisad imisaTvis, raTa sazogadoeba uzrunvelyos swori da 

saimedo informaciiT~.12 am principebidan warmosdgeba informaciis 

saguldagulo gadamowmebis valdebulebac. 

calke sakiTxia, rogor unda moxdes am `movaleobebisa da 

pasuxismgeblobis~ ugulvebelyofis Sefaseba. 

amis pasuxi, garkveulwilad, sasamarTlos zemoaRniSnul debulebebSic 

Zevs. cxadia, rom, rodesac Jurnalisti ar moqmedebs keTili ganzraxviT, 

arRvevs Jurnalisturi eTikis wesebs, avrcelebs mcdar anda Seumowmebel 

10 Jersild v. Denmark, judgment of 23 September 1994, A.298, §31. 
11 De Haes and Gijsels v. Belgium, judgment of 24 february 1997; Reports 1997-I. gv.233-34, §37; Thoma v. 
Luxemburg, no.38432/97, §45; ECHR 2001-III and Colombani and Others v. France, no.51279/99; §55; ECHR 2002-V. 
12 Radio France and Others v. France, no.53984/00, §37; ECHR-2004-II. Colombani and Others, §65; McVicar v. the 
United Kingdom, no.46311/99; §83-86; ECHR -2002-III. Cump n  and Maz re v. Romania, judgment of 17 December 
2004. 
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informacias, amiT ugulvebelyofs gamoxatvis Tavisuflebisagan ganuyofel 

`movaleobebsa da pasuxismgeblobas~.  

isic aranakleb mniSvnelovania, Tu ra mizans isaxavda Sesabamisi 

ideebisa Tu informaciis gavrceleba. lucius vildhaberma samarTlianad 

miuTiTa, rom mediis buneba Tanamedrove epoqaSi ramdenadme Seicvala. misi 

azriT, Tanamedrove mediis mkacrad konkurentulma samyarom ideaTa 

gadacemis miznidan aSkarad gadainacvla gazeTis gayidvis saWiroebisa da 

reklamis komerciul sferoSi. vildhaberi miiCnevs, rom aseTi truizmi 

uTuod iqoniebs gavlenas imaze, Tu ra gzas gamoiyenebs evropuli 

sasamarTlo gamoxatvis Tavisuflebisa da sxva interesebs Soris 

samarTliani balansis misaRwevad.13 

SedarebiT rTulia imis Sefaseba, `gadalaxa Tu ara Jurnalistma 

gansazRvruli mijnebi, gansakuTrebiT sxvaTa uflebebisa da reputaciis 

dacvis TvalsazrisiT~. es ukavSirdeba e.w. `dasaSvebi kritikis~ koncefcias, 

romlis farglebi gansxvavebulia imisda mixedviT, Tu ra sferos 

miekuTvneba gamoxatuli azri, ras Seexeba igi, vis mimarTaa gamoTqmuli, 

rasTan gvaqvs saqme – mxolod informaciis gadacemasTan, Tu ideebTan da 

SexedulebebTan; `faqtebis gadmocemasTan~ Tu `SefasebiT msjelobasTan~; 

rogoria saerTo foni da konteqsti da a.S. 

magaliTad, saqmeSi Cump n  and Maz re v. Romania, romelic Seexeboda 

Jurnalistis mier saxelmwifo moxeleebis (qalaqis meris moadgilisa da 

qalaqis sabWos iuridiuli eqspertis) korufciaSi dadanaSaulebas, 

evropulma sasamarTlom maTi mxridan aseTi `movaleobebisa da 

pasuxismgeblobis~ ugulvebelyofis Sefaseba ramdenime garemoebas daafuZna. 

kerZod imas, rom: 

a) maTi braldebebi warmoadgenda sinamdvilis araswor asaxvasa da ar 

emyareboda faqtebs; 

b) maT ver SesZles momCivanTa mimarT TavianTi seriozuli kriminaluri 

braldebis (korufciaSi dadanaSauleba) dasabuTeba da ver warmoadgines 

sasamarTloSi TavianTi mtkicebebis Tundac mciredi faqtobrivi safuZveli; 

g) maTi publikacia Seicavda Seuracxmyofel da araorazrovan 

miniSnebebs mosarCeleTa pirad cxovrebazec. 

13 Addres by Luzius Wildhaber, The right of offend, shock or disturb? – aspects of Freedom of Expression under the 
European Convention on Human Rights. Sixth Annual RTE/UCD Lecture in the series Broadcasting, Society and the 
Law, Dublin, 11 October 2001. aseTive Sexedulebas gamoTqvams evropuli sasamarTlos mosamarTle lukis 

lukaidisi Tavis statiaSi `gamoxatvis Tavisufleba da reputaciis ufleba~. ix. Loukis G. Loucaides, 
Freedom of Expression and the Right to Reputation, MELAMGES offerts a’ Silvio Marcus Helmons, Bruxelles, 2003. 
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evropulma sasamarTlom arsebiTi mniSvneloba mianiWa maT qcevasac maTi 

sisxlis samarTlis saqmis ganxilvis procesSi. kerZod imas, rom ar 

eswrebodnen sasamarTlo mosmenebs da gamoiCines sruli uinteresoba saqmis 

ganxilvis mimarT. am garemoebebma, erTobliobaSi, evropul sasamarTlos 

Seuqmna rwmena maTi mxridan konvenciis me-10 muxliT nagulisxmebi 

`movaleobebisa da pasuxismgeblobis~ ugulvebelyofis Taobaze. 

sabolood, miuxedavad imisa, rom publikaciis ZiriTadi Tema 

sazogadoebrivi interesis sagans warmoadgenda (ra garemoebasac xSirad 

eniWeba gadamwoni mniSvneloba gamoxatvis Tavisuflebis sasargeblod 

sakiTxis gadawyvetisaTvis), evropulma sasamarTlom mainc gamarTlebulad 

miiCnia JurnalistTa uflebebSi saxelmwifos Careva da maTi 

sisxlissamarTlebrivi msjavrdeba, Tumca, sakuTriv maTTvis Sefardebuli 

sasjelebi araTanazomierad cno dasaxul mizanTan mimarTebaSi.14  

`movaleobebisa da pasuxismgeblobis~ ugulvebelyofis aRiareba, 

rogorc wesi, did gavlenas axdens SezRudvis `mwvave sazogadoebrivi 

saWiroebis~ Sefasebaze, magram igi sakmarisi ar aris aseTi saWiroebis 

arsebobis dadasturebisaTvis. 

Zalze sagulisxmoa `movaleobebisa da pasuxismgeblobis~ mimarTeba 

Jurnalistebis mxridan `gadaWarbebisa da provokaciis~ uflebasTan. 

evropulma sasamarTlom ganmarta, rom Jurnalisturi publikaciebi xSirad 

xasiaTdebodnen garkveuli gadaWarbebiT da yovelTvis ar emyarebodnen 

sakmaris faqtobriv safuZvels. amis miuxedavad, aseTi publikaciebi, maT 

Soris, TviT yvelaze ufro provokaciuli xasiaTisac ki, daculi unda 

yofiliyo saxelmwifos Carevisagan, Tuki, ra Tqma unda, ar arRvevdnen 

demokratias TviTon~.15 daTqmas Tu ar gaviTvaliswinebT, rTuli iqneboda 

gveRiarebina uflebaTa samarTliani dabalansebis TvalsazrisiT am 

debulebis misaReboba ganurCevlad yvela SesaZlebeli SemTxvevisaTvis. 

Tumca amave daTqmiT (`Tuki ar arRvevdnen demokratias TviTon~) 

sasamarTlom aqcenti swored JurnalistTa `movaleobebsa da 

pasuxismgeblobaze~ gaakeTa da daadastura, rom gamoxatvis Tavisufleba 

TviT presis TavisuflebasTan mimarTebaSic ki, arasodes ar aris 

absoluturi, ganusazRvreli da Sesabamisi `movaleobebisa da 

pasuxismgeblobisagan~ gaTavisuflebuli.16 

14 Cump n  and Maz re v. Romania, judgment of 17 December 2004. 
15 Unabhangige initiative Informationsveifalt v. Austria, judgment of 26 February 2002.
16 presisaTvis dakisrebuli `movaleobebisa da pauxismgeblobis~ Sinaarsze ufro vrclad naSromis im 

TavSi visaubrebT, romelic presis Tavisuflebas eZRvneba. 
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saboloo jamSi, mainc udavoa is garemoeba, rom metismetad agresiul 

an araadekvaturad Semowmebul informaciaze agebuli Jurnalistika 

uaryofiTad aris Sefasebuli da igi mediis TavisuflebisaTvis Tanaarsi 

`movaleobebisa da pasuxismgeblobis~ darRvevis yvelaze ufro aSkara 

gamovlinebad ganixileba. 

aseve Zlieria movaleobani da pasuxismgebloba morwmuneTa religiuri 

grZnobebis pativiscemasTan mimarTebaSi. marTalia, konvenciis me-10 muxli 

icavs sxvisTvis `Seuracxmyofeli, gamaognebeli an SemaSfoTebeli~ 

informaciisa Tu ideebis gavrcelebas, radganac aseTia tolerantobisa da 

Semwynareblobis moTxovnebi, magram rogorc lousoni da sxermersi 

miuTiTeben, `tolerantobis moTxovna ormxrivia. sazogadoebis 

demokratiulobas safuZveli gamoecleba, Tu daSvebuli iqneba 

Seuracxmyofeli Tavdasxmebi religiur jgufebze~.17 swored amitom, 

evropulma sasamarTlom, Otto-Preminger-is saqmeSi gamarTlebulad cno 

filmis akrZalva, romelSic qristianuli religiis Tayvaniscemis sagnebi 

(ieso qriste, mariam RvTismSobeli) gamoxatuli iyvnen provokaciuli 

formiT. sasamarTlom erTi mxriv miuTiTa, rom morwmuneni tolerantebi 

unda yofiliyvnen maTi religiis mimarT gamoTqmuli kritikisadmi, Tundac 

– maTTvis mtruli religiis propagandisadmi. magram im maneras, romliTac 

SemoTavazebuli anda uaryofili iyo es Tu is religia, SeiZleba 

saxelmwifo aReWurva valdebulebiT, daecva me-9 muxliT gaTvaliswinebul 

uflebebiT mSvidobiani sargebloba. sasamarTlos SexedulebiT, zogierT 

iSviaT SemTxvevebSi, ama Tu im religiis uaryofisa Tu SemoTavazebis 

meTodebi iseTia, rom isini realurad abrkolebs morwmuneTa uflebas, 

gaaCndeT da gamoxaton TavianTi religiuri Sexedulebebi. zemoaRniSnulidan 

gamomdinare, sasamarTlom miuTiTa, rom me-10  muxlis me-2 punqtSi 

miTiTebuli movaleobebi da pasuxismgebloba religiuri Sexedulebebisa da 

rwmenis konteqstSi moicavda gamoxatvis TavisuflebiT mosargeble 

subieqtis valdebulebas, SeZlebisdagvarad Tavi aeridebina iseTi 

gamoxatvisagan, romelic uxeSad Seuracxofda sxvebs da arRvevda maT 

uflebebs.18 

rogorc dasawyisSi aRvniSneT, `movaleobebisa da pasuxismgeblobis~ 

viwro gageba ukavSirdeba mxolod garkveuli kategoriis pirebs, ufro 

sworad, maT gansazRvrul mdgomareobas. eseni arian saxelmwifo moxeleebi 

17 R.A.Lawson and H.G.Schermers, Leading Cases of the European Court of Human Rights, second edition, 1999, 
gv.573. 
18 Otto-Preminger-Institute v. Austria, judgment of 20 September 1994. 
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da samxedro pirebi. maTTvis dakisrebuli movaleobani da pasuxismgebloba 

specifikuria. 

magaliTad, saxelmwifo moxeleebTan mimarTebaSi isini maTTvis 

wayenebuli e.w. `TavSekavebulobis moTxovnidan~ gamomdinareobs. maT 

ekisrebaT valdebuleba, TavSekaveba gamoiCinon gamoxatvis Tavisuflebis 

ganxorcielebisas, raTa maTma naTqvamma Tu saqcielma nebiT Tu uneblied 

Crdili ar miayenos saxelmwifo samsaxuris avtoritetsa da misdami 

xalxis ndobas. amave mizeziT maT SezRuduli aqvT politikur 

organizaciebSi gaerTianebisa da politikuri saqmianobis uflebac. 

magaliTad, saqme R.Volkmer v. Germany19
 Seexeboda maswavleblis daTxovnas 

ganaTlebis sistemidan moswavleebze politikuri zewolis 

ganxorcielebisaTvis. gadawyvetilebis miRebis dros mxedvelobaSi iqna 

miRebuli momCivnis movaleobebi gaerTianebul socialistur partiaSi. 

erovnulma sasamarTlom mniSvneloba mianiWa imas, rom momCivani politikur 

zewolas axdenda mowafeebze da iyenebda maT Tavisi politikuri 

oponentebisaTvis Tvalyuris sadevneblad. saerTaSoriso sasamarTlom 

gaiziara erovnuli sasamarTlos azri da miiCnia, rom momCivnis 

damokidebuleba Tavisi mowafeebis mimarT SeuTavsebeli iyo misi, rogorc 

maswavleblis movaleobebTan da amitom misi samsaxuridan gaTavisufleba ar 

miiCnia araTanazomier RonisZiebad dasaxul kanonier mizanTan mimarTebaSi. 

man saCivari miuReblad cno. 

kidev ufro specifikuria samxedro pirebze dakisrebuli 

`movaleobebisa da pasuxismgeblobis~ Sinaarsi. maTi mxridan gamoxatvis 

Tavisuflebis ganxorcieleba ar unda ewinaaRmdegebodes samxedro 

disciplinas. saqmeSi Engel and Others v. the Netherlands, sasamarTlom 

daadgina, rom danieli jariskacebis mimarT gamoyenebuli disciplinuri 

sanqcia samxedro disciplinis darRveviT gamoqveynebuli statiis gamo, 

isaxavda ara maTTvis gamoxatvis Tavisuflebis aRkveTis mizans, aramed maT 

dasjas am Tavisuflebis borotad gamoyenebis gamo da, amitom misi 

SezRudva gamarTlebulad cno.20 

zemoaRniSnuli saqmeebi kidev erTi TvalsazrisiT aris mniSvnelovani. 

igi ukavSirdeba `movaleobebisa da pasuxismgeblobis~ darRvevis xarisxs. 

`movaleobebisa da pasuxismgeblobis~ darRveva misi xarisxisa da masTan 

dakavSirebuli samarTlebrivi Sedegebis mixedviT sam ZiriTad kategoriad 

SeiZleba daiyos. esenia: 

19 R.Volkmer v. Germany, decision of 22 November 2001. 
20 Engel and Others v. Netherland, judgment of 8 June 1976. series A. N22. ix. agreTve Vereinigung Demokratischer 
Soldaten Österreichs and Gubi v. Austria, judgment 19 December 1994. 
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a)  `movaleobebisa da pasuxismgeblobis~ darRveva, romelic SeiZleba 

safuZvlad daedos gamoxatvis Tavisuflebis SezRudvas konvenciis me-10 

muxlis me-2 punqtis safuZvelze; 

b) `movaleobebisa da pasuxismgeblobis~ darRveva, romelic miCneulia 

gamoxatvis Tavisuflebis borotad gamoyenebad da aucileblad (Zalian didi 

albaTobiT) gamoiwvevs SezRudvas konvenciis me-10 muxlis me-2 punqtis 

safuZvelze; 

g) `movaleobebisa da pasuxismgeblobis~ darRveva, romelic miCneulia 

`gamoxatvis Tavisuflebis borotad gamoyenebad~ konvenciis me-17 muxlis 

gagebiT da gamoiwvevs saCivris miuReblad gamocxadebas konvenciis me-10 

muxlTan sagnobrivi SeuTavsebadobis gamo (ratione materiae). (gamoxatvis 

TavisuflebasTan mimarTebaSi konvenciis me-17 muxlis gamoyenebadobis 

sakiTxs naSromSi sagangebo yuradReba aqvs daTmobili). 
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imisaTvis, raTa sajaro an sxva pirTa uflebebis dasacavad gamoxatvis 

Tavisuflebis SezRudvis problematikaSi gaverkveT, aucilebelia swori 

warmodgena viqonioT imaze, Tu ras gulisxmobs gamoxatvis Tavisuflebis 

dacva konvenciis me-10 muxlis gagebiT; ra aris am muxliT dacvis sagani da 

ra ara; ra aris is, risi SezRudvac sajaro an sxva pirTa uflebebis 

dasacavad dasaSvebad aris miCneuli. 

winaswari daskvnebis gakeTebis SesaZleblobas sakuTriv konvenciis me-10 

muxlis Sinaarsi da sakanonmdeblo konstruqcia iZleva; 

pirveli punqtis mixedviT `yvelas aqvs gamoxatvis Tavisufleba. es 

ufleba moicavs adamianis Tavisuflebas, gaaCndes sakuTari Sexeduleba, 

miiRos an gaavrcelos informacia da ideebi sajaro xelisuflebisagan 

Caurevlad da saxelmwifo sazRvrebis miuxedavad~; 

meore punqti am uflebebSi saxelmwifos mxridan Carevis 

SesaZleblobas iTvaliswinebs da miuTiTebs pirobebs, romelTa arsebobis 

SemTxvevaSi maTSi Careva gamarTlebulad SeiZleba Sefasdes (Careva 

gaTvaliswinebuli unda iyos kanoniT, emsaxurebodes amave punqtSi 

CamoTvlil romelime kanonier mizans da iyos `aucilebeli demokratiul 

sazogadoebaSi~). 

rogorc vxedavT, pirveli punqtis formulireba zogadi, farTo da 

yovlismomcvelia. igi Sinaarsis, gamoxatvis formebis an saSualebebis, anda 

raime sxva niSnis mixedviT `ideebisa~ an `informaciis~ SezRudvis 

SesaZleblobas ar iTvaliswinebs. SeiZleboda gagvekeTebina savaraudo 

daskvna, rom me-10 muxlis pirveli punqti gamoxatvis Tavisuflebas icavs 

mTlianad da yovelgvari gamonaklisi me-2 punqtis safuZvelze unda iyos 

gamarTlebuli. 

SevamowmoT, ramdenad Seesabameba es daskvna evropuli sasamarTlos 

iurisprudencias, romelic azustebs, akonkretebs, Sinaarssa da 

mniSvnelobas aniWebs konvenciis debulebebsa da maTSi gamoyenebul cnebebsa 

Tu terminebs. 

amisaTvis ganvixiloT ori sakiTxi: 

1) ra aris me-10 muxlis 1-li punqtis dacvis sagani, misi ratione
materiae; 

anu _ ra igulisxmeba evropuli sasamarTlos iurisprudenciis 

mixedviT im uflebebSi, romlebic me-10 muxlis pirvel punqtSia 
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CamoTvlili; ra aris is, rac daculia am punqtiT da romlis SezRudvac 

me-2 punqtis safuZvelze unda iyos gamarTlebuli. 

2) rogori `gamoxatva~ ar aris me-10 muxlis 1-li punqtis dacvis 

sagani, misi ratione materiae; 
anu _ arsebobs Tu ara `gamoxatvis~ iseTi SemTxvevebi, romlebic 

imTaviTve ar imyofeba pirveli punqtiT dacvis sferoSi, anda imyofeba 

kidevac, magram misi SezRudvis gamarTlebuloba fasdeba ara me-2 punqtis 

safuZvelze, aramed sxvagvarad. 

 

 

%6/2/!lpowfodjjt!nf.21!nvymjt!qjswfmj!!
!

qvorujU!ebdwjt!tbhboj!
 

konvenciis me-10 muxlis 1-li punqti icavs gamoxatvis Tavisuflebas, 

romelic adamianis ZiriTadi uflebaa da miekuTvneba samoqalaqo da 

politikur uflebaTa kategorias. am uflebis mflobelia yvela adamiani 

(fizikuri piri), imis miuxedavad, aris Tu ara is `moqalaqe~. fizikuri 

pirebis garda es ufleba gaaCniaT kerZo samarTlis iuridiul pirebs.1 

maTgan gansxvavebiT, saxelmwifo organoebi da sajaro samarTlis 

iuridiuli pirebi TavianTi uflebebis dasacavad gamoxatvis Tavisuflebis 

ZiriTad uflebas ver gamoiyeneben. 

gamoxatvis Tavisufleba me-10 muxlis pirveli punqtis mixedviT sam 

ZiriTad uflebas moicavs: 

 

1) adamianis Tavisuflebas, gaaCndes sakuTari Sexeduleba, azri; 

2) informaciisa da ideebis gavrcelebis Tavisuflebas; 

3) informaciisa da ideebis miRebis Tavisuflebas. 

 

gavarkvioT TanmimdevrobiT, Tu ra igulisxmeba maTSi evropuli 

sasamarTlos precedentuli samarTlis mixedviT. 

 

pirvel rigSi, oriode sityviT pirvel punqtSi CamoTvlili uflebebis 

saerTo saxelwodebis _ `freedom of expression~ qarTuli Targmanis Taobaze: 

konvenciis oficialur TargmanSi gamoyenebulia `gamoxatvis Tavisufleba~. 

Cveni azriT, ajobebda, gamoyenebuliyo `azris gamoxatvis Tavisufleba~. 

1 Autronic AG v. Switzerland, judgment of 22 May 1990. A.178. gv.23 
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`freedom of Expression~ zemoT CamoTvlili sami uflebis saerTo 

saxelwodebaa. igi kovenciis me-10 muxlis saxelwodebacaa imavdroulad. mis 

Sesatyvis qarTul terminad marTlac SeiZleboda gamogveyenebina 

`gamoxatvis Tavisufleba~ anda ~TviTgamoxatvis Tavisufleba~. Prima facie, 
es terminebi iqneb ufro zustic ki yofiliyo, vidre `azris gamoxatvis 

Tavisufleba~, vinaidan me-10 muxli marto `ideebsa da Sexedulebebs~ ki 

ara, aramed `informaciasac~ Seexeba. magram, mocemul SemTxvevaSi 

Tavisufali Targmani ufro gonivrulad gvesaxeba. termini _ `azris 

gamoxatvis Tavisufleba~ logikur safuZvels efuZneba da qarTuli enis 

stilisturi moTxovnebis gaTvaliswinebis SesaZleblobasac iZleva. 

garkveuli pirobiToba ki me-10 muxliT gaTvaliswinebuli uflebebis 

saerTo saxelwodebis aRmniSvnelad dasaSvebad migvaCnia. jer erTi, 

erTgvari pirobiToba sakuTriv inglisur terminologiasac axlavs. 

`gamoxatva~ yvelaze metad `ideebisa da informaciebis gavrcelebas~ 

Seefereba. magram me-10 muxli agreTve moicavs `ideebisa da informaciis 

miRebis Tavisuflebas~, iseve rogorc _ `adamianis uflebas, gaaCndes 

(iqonios) sakuTari Sexeduleba, azri~. `sakuTari azris qona~ (an `sakuTar 

azrze dgoma~) da `informaciisa Tu ideebis miReba~ ki saerTod ar aris 

`gamoxatva~ am sityvis ordinaruli mniSvnelobiT. me-10 muxlis pirvel 

punqtSi CamoTvlili uflebebis saerTo saxelwodebad konvenciam mainc 

airCia `gamoxatvis Tavisufleba~ (freedom of expression), xolo sakuTriv 

muxlis teqstSi ki daazusta misi Sinaarsi da miuTiTa iseT uflebebzec, 

romlebic pirdapiri gagebiT `gamoxatvas~ ar warmoadgenen, magram 

gonivrulad arian dakavSirebulni uSualod `gamoxatvis TavisuflebasTan~. 

amrigad, uflebebis saerTo saxelwodeba _ `freedom of expression~ pirobiTia 
da misi farglebi ufro viwroa im SinaarsTan SedarebiT, rac masSi 

sakuTriv konvenciis teqstiT pirdapir igulisxmeba. 

meore, Cveni azriT, me-10 muxlSi gaTvaliswinebuli uflebebidan 

konvenciam saerTo saxelwodebaSi asaxa yvelaze ufro fundamenturi 

aspeqtebi `gamoxatvis Tavisuflebisa~. marTalia `informaciisa da ideebis 

miRebis Tavisufleba~, iseve, rogorc `sakuTari azris ufleba~ calke, 

damoukidebel da srulfasovan uflebebs warmoadgenen, magram ueWvelia, 

rom maT Soris warmmarTvelia ideebisa da informaciis gavrcelebis (anu 

gamoxatvis) Tavisufleba. maTi `miRebis Tavisufleba~ ki garkveulwilad, 

meoradia, Tundac Semdegi TvalsazrisiT: Tu ideebis, Sexedulebebisa Tu 

informaciis gamoTqmisa da gavrcelebis Tavisufleba ar iqna 

uzrunvelyofili, cxadia, verc maTi miRebis SesaZlebloba iarsebebs. ase 
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rom, Cveni rwmeniT, uflebaTa saerTo saxelwodebaSi aqcenti gakeTebulia 

CamoTvlil sam uflebaTagan erT-erT maTganze, kerZod _ `ideebisa da 

informaciis gavrcelebis Tavisuflebaze~. 

mesame, rodesac sakuTriv `ideebisa da informaciis gavrcelebis 

Tavisuflebazea~ saubari, maT Sorisac erTgvari prioriteti `ideebs~ 

ekuTvnis. swored axali Tu gansxvavebuli ideebis, Sexedulebebisa da 

azrebis saaSkaraoze gamotanis gziTaa SesaZlebeli sazogadoebrivi 

interesis sakiTxebze Ria da Tavisufali diskusiebi, romelsac aseTi didi 

mniSvneloba aqvs demokratiuli sazogadoebisa da misi progresisaTvis. 

garda amisa, masSi yvelaze mkafiod vlindeba meore funqcia, romelic am 

Tavisuflebas gaaCnia _ funqcia pirovnebis TviTganviTarebisa da 

TviTrealizaciisa. eWvgareSea, azrebisa da Sexedulebebis gamoxatva ufro 

metad Seasrulebs am funqcias, vidre oden raime informaciis gavrceleba. 

isedac, sityva _ `gamoxatva~ ufro metad Seesabameba `ideebs~, `azrebsa~ Tu 

`Sexedulebebs~, vidre `informacias~. `azri~ ki met-naklebad 

`informaciasac~ asaxavs. es ukanaskneli Zalze xSirad swored (sxvaTa) 

ideebisa da Sexedulebebis amsaxvelia da ara marto `faqtebisa~, xolo 

rodesac igi `faqtebis~ gadmocemas warmoadgens, masac umeteswilad Tan 

axlavs komentari Tu sxvagvari azri am faqtebis Sesaxeb. 

am logikidan gamomdinare, raki pirobiToba dasaSvebia, raki rTulia 

moiZebnos yvela nagulisxmebi uflebis srulad gamomxatveli termini da 

raki sityva _ `gamoxatva~ qarTulSi gansazRvrebasa da imis dazustebas 

moiTxovs, Tu ris gamoxatvazea saubari, gamarTlebuli iqneboda, konvenciis 

me-10 muxlSi CamoTvlili uflebebis saerTo saxelwodebad SeirCes `azris 

gamoxatvis Tavisufleba~.2 

 

* * * 

 

adamianis ufleba, gaaCndes sakuTari azri (azris Tavisufleba) 

 

rogorc zemoT avRniSneT, rTulia, rom igi `gamoxatvad~ miviCnioT, 

magram konvenciis me-10 muxli icavs mas. igi or ZiriTad aspeqts moicavs: 

2
swored es termini iqna gamoyenebuli adamianis uflebaTa evropuli konvenciis qarTul TargmanSi, 

romelic Sesrulda saqarTvelos uzenaesi sasamarTlosa da adamianis uflebaTa evropuli sasamarTlos 

TanamSromlobis Sedegadw ix.: adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvencia (lucius 

vildhaberis winasityvaobiT), `saqarTvelos kanonTa wignisa da saqarTvelos sakanonmdeblo macnes~ 

redaqcia, Tbilisi, 2004, gv.20.
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a) es ufleba icavs pirovnebas im Sedegebisagan, romelic SeiZleba 

mohyves warsulSi mis mier gakeTebul gancxadebebs.3 

b) es ufleba icavs pirovnebas im Sedegebisagan, romelic SeiZleba 

mohyves TavisTavad im garemoebas, rom mas esa Tu is azri gaaCnia. 

me-10 muxliT uzrunvelyofili sxva uflebebisagan gansxvavebiT, es 

ufleba arasdros, aranair viTarebaSi ar izRudeba. masze me-10 muxlis me-2 

punqtiT gaTvaliswinebuli SezRudvis SesaZlebloba ar vrceldeba. aseve 

miCneulia, rom ukan daxevis Sesaxeb konvenciis me-15 muxli mis mimarT 

gamoyenebadi ar aris.4 

 

informaciisa da ideebis gamoxatva 

 

`ideebi da informacia~, rogorc es evropulma sasamarTlom ganmarta, 

ar gulisxmobs mxolod faqtobriv monacemebs. uwinaresad is gulisxmobs 

azrebs, Sexedulebebs, kritikas, komentars.5 

`ideebisa~ da `informaciis~ gamijvna yovelTvis arc SesaZlebelia da 

arc gonivruli. `ideebi~ xSirad eyrdnoba faqtobriv monacemebs, xolo 

`informacias~ Tan axlavs misi Sefaseba Tu komentari. amitom, is, Tu 

mTlianobaSi romel maTgans unda miekuTvnos esa Tu is gamonaTqvami, saqmis 

garemoebebze, saerTo konteqstsa da zogjer niuansebzea damokidebuli. 

`ideebis~ aucilebeli komponentia SefasebiTi elementi, anu, ama Tu im 

movlenis, ama Tu im adamianis, anda romelime sxva Sexedulebis 

subieqtiseuli Sefaseba. aseTi Sefaseba gulisxmobs gansjas, msjelobas, 

damokidebulebis gamovlenas da sxv. Sesabamisi daskvnebi swored subieqtis 

aRqmisa da gansjis Sedegia. mTlianobaSi maT `SefasebiTi msjeloba~ (value
judgment) ewodeba. masSi warmmarTvelia subieqtis damokidebuleba 

gamoxatvis saganTan. SefasebiTi msjeloba SeiZleba iyos swori an mcdari, 

dasabuTebuli an dausabuTebeli, gonivruli an primitiuli, magram is ar 

SeiZleba iyos sinamdvile an sicrue. amitom misi sinamdvilesTan 

Sesabamisoba damtkicebas ar eqvemdebareba. 

`informacia~ garkveuli faqtebis gadmocemaa (statement of facts), 
romlebic SeiZleba Seesabamebodes sinamdviles (mTlianad an nawilobriv) da 

SeiZleba ara. amitom faqtebis gadmocemis dros mTavari is ki ar aris, Tu 

3 Vogt v. Germany, judgment of 26 September 1995. series A. N323. 
4 ix. P. van Dijk. G.J.H. van Hoof, Theory and Practice of the European Convention on Human Rights, 1998. 
gv.571,585. 
5 Lingens v. Austria, judgment of 8 July 1986 series A N103. 



 120

ra damokidebuleba aqvs subieqts Sesabamis `faqtebTan~, aramed is, Tu 

ramdenad Seesabameba isini sinamdviles. rodesac saqme cru faqtebs Seexeba, 

didi mniSvneloba aqvs imasac, icoda Tu ara, an SeeZlo Tu ara mis 

gamavrcelebels scodnoda maTi sicruis Sesaxeb. Sesabamisad, mtkicebas 

eqvemdebareba ara marto gadmocemuli faqtebis sinamdvilesTan Sesabamisoba, 

aramed isic, Tu ramdenad iyo garkveuli informaciis gavrcelebis uflebiT 

mosargeble subieqti Sesabamisi informaciis sicrueSi.  

`gamoxatva~. gulisxmobs nebismieri saSualebis gamoyenebas, romelic 

gamiznulia saimisod, rom gadmosces esa Tu is idea (azri) an informacia. 

`gamoxatvis~ cnebis Sinaarsi gadajaWvulia `ideebTan~ da `informaciasTan~. 

me-10 muxli icavs ara ubralod `gamoxatvas~, aramed ideebis an 

informaciis gamoxatvas. Tumca, arsebobs `gamoxatvis~ kidev erTi forma, 

romelic arc ideebis gadmocemas warmoadgens da arc informaciisa, magram 

mainc daculia konvenciiT. es aris `SekiTxvis dasma~, romelic faqtebis 

dasadgenad gamoiyeneba da didi rols asrulebs sazogadoebriv debatebSi. 

rogorc aRvniSneT, konvenciis me-10 muxlis I punqti gamoxatvis aseT 

formasac icavs, magram uxamsi an Rirsebis sxvagvarad Semlaxavi kiTxvebi 

SeiZleba me-2 punqtis safuZvelze SeizRudos. 

`gamoxatva ar gulisxmobs ideisa Tu informaciis mxolod sityvebiT 

gamoxatvas. igi SeiZleba ganxorcieldes naxatiT,6 gamosaxulebiT,7 

moqmedebiT8 Tu sxvagvarad. zogierT garemoebebSi adamianis Cacmulobac 

`gamoxatvad~ SeiZleba iqnas miCneuli. 

gamoxatva umoqmedobiTac SesaZlebelia. amis kargi magaliTia saqme

McGuinness v. The United Kingdom,9 romelic Seexeboda TemTa palatis 

deputats, romelmac uari ganacxada, britaneTis samefosaTvis mieca 

erTgulebis fici (evropulma sasamarTlom ar cno am saqmeze me-10 muxlis 

darRveva). amasTanave, mxedvelobidan ar unda gamogvrCes, rom `gamoxatvas~ 

warmoadgens mxolod iseTi SemTxvevebi, rodesac gamoyenebuli sityvebi, 

moqmedeba Tu sxva saSualeba adekvaturad asaxavs Sesabamis ideas Tu 

informacias. qveteqstebi, maTTan arapirdapir dakavSirebuli ideebi, an 

maTgan arapirdapir gamomdinare daskvnebi ar SeiZleba CaiTvalos 

`gamoxatvad~. 

6 Müller and Others v. Switzerland, judgment of 24 May, 1988. series A. N133. 
7 Chorher  v. Austria, judgment of 25 August 1993. series A. N266-13. 
8 Stevans v. The United Kingdom; N11674/85, 46 DR 245(1986)  
McGuinnes v. the United Kingdom. appl. no. 39511/98, decision of 8 July 1999. Report 1999-V. 
9
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gamoxatvis Tavisufleba moicavs negatiur aspeqtsac, anu gamoxatvis 

negatiur Tavisuflebas. masSi is igulisxmeba, rom adamians ufleba aqvs, ar 

gamoamJRavnos sakuTari Sexedulebebi; anu _ aqvs dumilis ufleba.10 

gamoxatvis negatiuri Tavisufleba moicavs specifikur SemTxvevebsac, 

kerZod: 

_ adamianis uflebas, ar misces TviTmamxilebeli Cveneba11 

_ Jurnalistis uflebas, ar gaamxilos informaciis wyaro12 

`informaciisa da ideebis gamoxatvis dacva~ konvenciis me-10 muxlis 

pirveli punqtis gagebiT, gulisxmobs nebismier sakiTxze nebismieri 

Sinaarsis ideebisa da informaciis gavrcelebis uflebas, romlis 

SezRudvac ar iqneba miCneuli `aucileblad demokratiul sazogadoebaSi~ 

konvenciis me-10 muxlis me-2 punqtis safuZvelze. amdenad, apriorulad 

daculia ideebi da informacia imis miuxedavad, Seexeba is sazogadoebrivad 

mniSvnelovan sakiTxs Tu ara, arsebiTad swor `SefasebiT msjelobasTan~ 

gvaqvs saqme Tu ara, informacia Seesabameba sinamdviles Tu ara da a.S.; 

Tumca, me-10 muxlis me-2 punqtis konteqstSi maTi daculobis safuZvlebi 

da farglebi gansxvavebulia. zogjer informaciis sinamdvilec ki ar aris 

sakmarisi piroba mis dasacavad. 

me-10 muxlis 1-li punqtiT daculia sakuTriv ganzraxva ideebisa Tu 

informaciis gavrcelebis gziT sxvebze zemoqmedebis moxdenisa. magram 

zemoqmedebis moxdenis survili unda ganvasxvavoT iseTi zewolisagan, 

romelic ideebisa Tu informaciis adresats aRukveTavs an uzRudavs 

SesaZleblobas, Tavisuflad gamoimuSavos Tavisi Sexeduleba da imoqmedos 

mis Sesabamisad. 

daculia ideebisa da informaciis gamoxatvis motivi da mizani. Tumca, 

zogjer maT me-10 muxlis me-2 punqtis konteqstSi mniSvneloba aqvT 

Sesabamisi ideisa Tu informaciis SezRudvis gamarTlebulobis Sefasebisas. 

magaliTad, ideebisa Tu informaciis gamoxatva daculia imis miuxedavad, 

avtori ama Tu im sakiTxze sazogadoebriv debatebSi monawileobas isaxavda 

miznad, Tu `gamoxatva~ sinamdvileSi mxolod ekonomikuri interesebiT iyo 

10 ix. Young, Games and Webster, Report of 14 December 1979, B 39 (1984), gv.48, judgment of 13 August 1981, 
A.44, gv.23-24. es saqme Seexeboda profkavSirSi savaldebulo gawevrianebis sakiTxs. momCivnebma uari 

ganacxades gawevrianebaze im motiviT, rom ar eTanxmebodnen Sexedulebebs, romelTa propagandasac eweoda 

profkavSiri. adamianis uflebaTa evropulma komisiam da sasamarTlom miiCnies, rom profkavSirSi 

gawevrianebis davaldebuleba mocemul SemTxvevaSi warmoadgenda gamoxatvis negatiuri Tavisuflebis 

darRvevas. 

11 K v. Austria, Report of 13 October 1992, A.255-B, gv.38. mocemul saqmeSi komisiam daadgina, rom momCivnis 

iZuleba, mieca Cveneba Tavisi Tavis winaaRmdeg, warmoadgenda dumilis uflebis darRvevas. 

12 Goodwin v. The United Kingdom, judgment of 27 March 1996. 
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motivirebuli (magaliTad, rodesac statiis publikaciis dros avtoris 

mTavar mizans honoraris aReba warmoadenda). 

magram, maSin, rodesac ama Tu im ideisa Tu informaciis gavrcelebisas 

subieqti aramarTlzomier mizans isaxavs, moqmedebs boroti ganzraxviT, 

arakeTilsindisieria da a.S., am garemoebebs SeiZleba gadamwyveti 

mniSvneloba mieniWos.  

gamoxatvis Tavisuflebis dacva `saxelmwifo sazRvrebis miuxedavad~ 

imas niSnavs, rom saxelmwifom unda dauSvas ideebisa Tu informaciis 

gavrceleba rogorc sazRvargareTidan qveynis SigniT, ise qveynidan 

sazRvargareT. magram, cxadia, igi ver iqneba pasuxismgebeli sazRvargareT 

ganxorcielebuli SezRudvebisaTvis.13 

`informaciisa da ideebis gamoxatvis dacva~ gulisxmobs maTi 

gamoxatvis, producirebisa Tu komunikaciis saSualebis daculobasac. e.i. 

me-10 muxliT daculia ideebisa da informaciebis gamoxatva imis 

miuxedavad, naTqvamia Tu dabeWdili,14 gadmocemulia xelovnebis 

qmnilebiT,15 gavrcelebulia radioTi,16 televiziiT,17 filmiT18 Tu 

eleqtronuli sainformacio sistemis meSveobiT. 

amrigad, is rac daculia, ar aris mxolod ideebisa da informaciis 

sakuTriv `gamoxatva~. agreTve daculia maTi producirebisa da 

komunikaciis saSualebebi. 

`gamoxatvis saSualebebi~ imitom aris daculi, rom maT damoukidebeli 

mniSvneloba aqvT. maSinac ki, rodesac piri Tavad ar aris Sesabamisi ideisa 

Tu informaciis mflobeli da mxolod `gamoxatvis saSualebas~ 

uzrunvelyofs, igi daculia me-10 muxliT. magaliTad, Müller-is saqmeSi 

mxatvarTan erTad, gamofenis organizatorebic axorcielebdnen gamoxatvis 

Tavisuflebas. 

amasTan, imis gamo, rom informaciebisa Tu ideebis producirebis, 

gadacemisa da gavrcelebis saSualebebis ganviTareba swrafia, gansakuTrebiT 

mniSvnelovania sasamarTlos midgoma, rom mxedvelobaSi miiRos am sferoSi 

ekonomikuri da teqnologiuri ganviTareba. 

ganasxvaveben `gamoxatvis~ 3 ZiriTad tips (Kind of expression), 
romlebic daculia. esenia: 

13 Appl. 7597\76, Bertrand Russell Peace Foundation Ltd v. The United Kingdom, D&14 (1979), gv.117 (124) 
14 Handyside v. The United Kingdom, judgment of 7 December, 1976. series A. N24 
15 Müller and Others v. Switzerland, judgment of 24 May 1988. series A. N133 
16 Groppera Radio AC v. Switzerland, judgment of 28 March, 1990. series A. N173 
17 Autronic AG v. Switzerland, judgment of 22 May, 1990. series A. 178 
18 Otto-Preminger Institut v. Austria, judgment of 20 September, 1994. series A N295-A 
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a) politikuri gamoxatva (political expression) – anu, ideebisa Tu 

informaciis gamoxatva politikur sakiTxebze. amasTan, `politikuris~ 

gageba Zalian farToa. masSi ar igulisxmeba e.w. `maRali politika~; 

`politikur gamoxatavad~ miCneulia Sexedulebebisa da informaciis 

gamoxatva iseT sakiTxebze, romelic sazogadoebrivi interesis sagans 

warmoadgens.19 

b) SemoqmedebiTi gamoxatva (artistic expression). saqmeSi Müller v.
Switzerland evropulma sasamarTlom mkafiod daadgina: `isini, vinc qmnian 

(create), warmoadgenen (perform), avrceleben (distribute) an gamofenen 

(exhibit)  xelovnebis nawarmoebs, SeaqvT wvlili ideebisa da Sexedulebebis 

gacvlaSi, rac arsebiTia demokratiul sazogadoebaSi.20 

g) komerciuli gamoxatva (commercial expression) _ anu, ideebisa da 

informaciis gamoxatva komerciis sferoSi. safuZvelmdebi precedentia saqme 

Mark Intern Verlag v. FRG. mopasuxe mTavrobis azriT, savaWro gazeTSi 

gamoqveynebul informaciaze me-10 muxliT garantirebuli dacva ar unda 

gavrcelebuliyo, vinaidan misi gamoqveyneba mxolod adamianTa garkveuli 

jgufis (garkveuli movaWreebis) ekonomikuri interesebis xelSewyobas 

emsaxureboda. evropuli sasamarTlo ar daeTanxma da miuTiTa, rom 

komerciis sferoSi informaciisa da ideebis gavrceleba me-10 muxlis 

farglebSi imyofeboda. man aseT informacias uwoda `komerciuli bunebis 

informacia~ da aRniSna, rom me-10 muxli ar gamoiyeneboda mxolod 

garkveuli tipis informaciis anda gamoxatvis garkveuli formebisa Tu 

saSualebebis mimarT21 

am TvalsazrisiT, aseve mniSvnelovani saqmea Autronic AG v. Switzerland. 
evropul sasamarTlos mouwia gadaewyvita sakiTxi, iyo Tu ara konvenciis 

me-10 muxliT daculi komerciuli miznebiT satelituri satelevizio 

signalis miReba da gadacema. man miiCnia, rom aseTi ufleba me-10 muxlis 

farglebSi iyo da miuTiTa, rom es muxli vrceldeboda ara marto 

informaciisa da ideebis Sinaarsze, aramed misi gadacemisa Tu miRebis 

saSualebebzec.22 

ar arsebobs gamokveTili midgoma gamoxatvis enis Sesaxeb. me-10 muxli 

ar iTvaliswinebs ideebisa Tu informaciis im enaze gamoxatvis uflebas, 

romelzec surs adamians maTi gamoxatva. strasburgis sasamarTlo miiCnevs, 

19 Thorgeirson v. Iceland, judgment of 25 January 1992. series A. N239, §27. 
20 Müller v. Switzerland, judgment of 24 May 1988. series A. N133. §33. 
21 Mark Intern Verlag GmbHand Klaus Beermann v. FRG, judgment of 20 November, §§25,26, 1999, series A. N165. 
22 Autronic AG v. Switzerland, judgment of 22 May 1999. series A. #178.  
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rom es konvenciis me-8 muxlis sakiTxi ufroa, vidre me-10 muxlisa. Tumca, 

mxedvelobaSia misaRebi, rom evropis sabWo did yuradRebas aqcevs 

erovnuli umciresobebis enis dacvas (ix. evropuli qartia regionuli da 

umciresobis enis Sesaxeb).23 amitom gamoiTqva Sexedulebebi, rom arsebuli 

praqtika SeiZleba gadaisinjos.24 

informaciisa da ideebis gamoxatvis ufleba ar gulisxmobs 

informaciis gadacemis saSualebebisadmi xelmisawvdomobas25 (magaliTad, 

sagazeTo sivrceze an satelevizio eTeris droze). pirovnebis  moTxovna, 

sxvisi saSualeba gamoiyenos Tavisi azris gamosaxatavad, warmoadgens 

konfliqts am saSualebis mepatronis gamoxatvis TavisuflebasTan. Tumca, 

diskriminaciuli uari SeiZleba konvenciis sakiTxi gaxdes. 

amasve eyrdnoba e.w. `Sepasuxebis uflebac~. pirovnebas ufleba aqvs 

moiTxovos, rom imave mediaSi mieces pasuxis gacemis SesaZlebloba, 

romelSic mis winaaRmdeg kritika gamoqveynda. garda amisa, Sepasuxebis 

ufleba imavdroulad eyrdnoba konceptualur Tvalsazriss imis Sesaxeb, 

rom mediam unda uzrunvelyos informaciebisa da Sexedulebebis 

pluralizmi. saqmeSi Edicional Tiempo v. Spain26 evropulma komisiam miuTiTa, 

rom Sepasuxebis ufleba warmoadgenda informaciis pluralizmis garantias, 

romelic daculi unda yofiliyo. 

Tumca arc am SemTxvevaSia Sesabamisi mediisadmi xelmisawvdomoba 

absoluturad uzrunvelyofili. Tu `pasuxi~ Seicavs uxamsobas an 

sxvagvarad aSkarad arRvevs `dasaSvebi kritikis farglebs~, redaqcias 

ufleba aqvs uari Tqvas mis gamoqveynebaze.27 saerTod, `sapasuxo kritikis~ 

mimarT damokidebuleba ufro liberaluria da aRiarebulia e.w. 

`adekvaturi pasuxis~ ufleba.28 

 

ideebisa da informaciis miRebis ufleba 

 

jer erTi, xazgasmiT unda iTqvas, rom `ideebisa da informaciis 

miRebis~ ufleba calke, damoukidebeli uflebaa, Tumca igi organulad 

ukavSirdeba maTi gavrcelebis uflebas. 

23 The European Charter for Regional or Minority Languages, 1992. ETS 148. 14 HRLJ. 148 (1993). 
24 D.G.Harris, M.O.Boyle. C.Warbrick. Law of the European Convention on Human Rights. 1995. gv.379. 
25 S.X and Association Z. v. UK, decision of 12 June 1971, §38. CD. 
26 Edicional Tiempo v. Spain, decision, 1989. 27; 253. 
27 aRsaniSnavia, rom mravali qveynis kanonmdebloba, iseve, rogorc adamianis uflebaTa sxva saerTaSoriso 

samarTlebirvi aqtebi iTvaliswineben Sepasuxebis calke uflebas. magaliTisaTvis ix. American Convention 
on Human Rights. Art.#14(1) 

28 magaliTasaTvis ix. saqme Melnychuk v. Ukraine (decision of 5 July 2005). 
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saqmeSi Sunday Times (N1) v. UK evropulma sasamarTlom miuTiTa, rom 

`informaciisa da ideebis miRebisa da gadacemis uflebebSi~ igulisxmeboda 

ara martivi SemTxveva saubris dros ideebisa da informaciis gacvla-

gamocvlisa, aramed ori savsebiT damoukidebeli ufleba – informaciisa da 

ideebis gamoxatvisa da maTi mosmenis uflebebi.29 Tumca, rogorc aRvniSneT, 

maTi organuli kavSiri Zalian mWidroa. informaciisa Tu ideebis 

gavrcelebis Tavisuflebis azri swored is aris, rom pirovnebas SeeZlos 

sxva adamianebs gauziaros Tavisi Sexedulebebi; informaciisa da ideebis 

miRebis Tavisuflebisa ki _ is, rom adamians gaaCndes ufleba, moisminos 

isini, icodes maTi arsebobis Sesaxeb da SeimuSaos sakuTari azri maT 

mimarT. amitom, miCneulia, rom saxelmwifo ar unda Cadges `mTqmelsa~ da 

`gamgons~, moubarsa da auditorias Soris. 

es ufleba negatiur aspeqtsac moicavs. adamians aqvs ara marto sxvisi 

Sexedulebebisa Tu informaciis miRebis ufleba, aramed imisac, rom uari 

Tqvas maT miRebaze. igi efuZneba princips – veravis daavaldebuleb, 

mousminos sxvas. 

ideebisa da informaciis miRebis Tavisufleba moicavs informaciis 

moZiebis uflebasac (the right of seek information). Tumca, misi farglebi 

SezRudulia. masSi igulisxmeba iseTi informaciis moZiebis ufleba, 

romelic SemoTavazebulia anda romelzedac aris Sesabamisi wyaros 

Tanxmoba; anu _ romelic xelmisawvdomia (available). 
masTan mWidrodaa gadajaWvuli informaciaze xelmisawvdomobis ufleba 

(right of access to information). 
SeiZleba iTqvas, rom faqtobrivad, me-10 muxlis konteqstSi 

informaciaze xelmisawvdomobis uflebas konvencia icavs im zomiT, ra 

zomiTac informaciis moZiebis uflebas, anu _ uzrunvelyofs 

xelmisawvdomobas iseT informaciaze, romelic SemoTavazebulia an arsebobs 

Tanxmoba mis gadacemaze. sxvagvarad informaciis xelmisawvdomobis uflebas 

konvenciis me-10 muxlSi dasayrdeni ar gaaCnia. 

saqmeSi Leander v. Sweden, evropulma sasamarTlom uari Tqva, 

gaeziarebina momCivnis argumenti, rom konvenciis me-10 muxli efeqtianad 

icavda gansazRvruli saxis informaciaze misi xelmisawvdomobis uflebas. 

saqme Seexeboda xelisuflebis (uSiSroebis samsaxuris saidumlo 

dokumentebSi arsebul konfidencialur informacias momCivnis Sesaxeb, 

romlis gamoc, momCivnis azriT, mas uari uTxres samxedro samsaxurSi 

miRebaze. man moiTxova informaciis gacnoba, raTa saSualeba hqonoda, 

29 Sunday Times (N1) v. The United Kingdom, judgment of 26 April 1979. series A. N30, §§65,66. 
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gaeprotestebina igi. evropulma sasamarTlom miiCnia, rom aseTi ufleba me-

10 muxliT ar iyo garantirebuli.30 

samagierod, iseTi informaciis mimarT, romelic SemoTavazebulia anda 

arsebobs misi gadacemis Tanxmoba, saxelmwifos ekisreba pozitiuri 

valdebuleba, ar Seqmnas dabrkolebani aseTi informaciis 

xelmisawvdomobisaTvis.31 

aqve unda iTqvas iseTi specifikuri SemTxvevebis Sesaxeb, sadac 

informaciaze xelmisawvdomobis ufleba SeiZleba gamomdinareobdes adamianis 

sxva uflebidan, magaliTad, piradi da ojaxuri cxovrebis daculobis 

uflebidan. aseT sakiTxs evropuli sasamarTlo waawyda saqmeSi Gaskin v. 
UK. saqme Seexeboda pirad monacemebze xelmisawvdomobas, romelsac didi 

mniSvneloba hqonda momCivnis piradi cxovrebisaTvis. sasamarTlom es saqme 

konvenciis me-8 (da ara me-10) muxlis safuZvelze ganixila. man miiCnia, rom 

aseTi informaciis xelmisawvdomobaze dabrkolebis Seqmna warmoadgenda 

piradi cxovrebis daculobis uflebis darRvevas. magram miuTiTa, rom 

uSualod me-10 muxli saxelmwifos ar avaldebulebda momCivnisaTvis 

Sesabamisi informaciis gadacemas. imavdroulad, man kategoriulad ar 

uaryo, rom me-8 muxls sazogadod SeiZleboda warmoeSva pirad monacemebze 

xelmisawvdomobis saerTo ufleba. kerZod, man aRniSna, rom mocemul 

saqmeSi gadawyvetileba miRebul iqna im sakiTxze Sexedulebis gamoTqmis 

gareSe, gamomdinareobda Tu ara me-8 muxlidan pirad monacemebze 

xelmisawvdomobis saerTo ufleba.32  

am TvalsazrisiT saintereso saqmea agreTve Segerstedt Wiberg and Others 
v. Sweden. evropulma sasamarTlom konvenciis me-8 muxlis darRvevad ar 

miiCnia xelisuflebis uari, momCivnebisaTvis uzrunveleyo maT Sesaxeb 

informaciaze sruli xelmisawvdomoba, romelic arsebobda policiis 

saxelmwifo saidumlo reestrSi. sasamarTlom ganmarta, rom aseTi 

informaciis xelmisawvdomobaze uari gamarTlebulad CaiTvleboda 

demokratiul sazogadoebaSi, rodesac saxelmwfos gaaCnda safuZvliani 

SiSi, rom Sesabamisi informaciis gamJRavneba daazaralebda saidumlo 

meTvalyureobis sistemis qmediTobas, romelic Seqmnili iyo erovnuli 

uSiSroebis dasacavad da terorizmis winaaRmdeg sabrZolvelad. man miiCnia, 

rom mocemul saqmeSi ar arsebobda raime safuZveli gansxvavebuli daskvnis 

gamosatanad. man daaskvna, rom mopasuxe saxelmwifo moqmedebda Sefasebis 

30 Leander v. Sweden, judgment of 26 March 1987, series A. N116. 
31 Z. v. Austria, no 10392/83 DR 13 (1988) 
32 Gaskin v. The United Kingdom, judgment of 7 July 1989. series A N160, §37.52. ix. agreTve, Guerra v. Italy,
judgment of 19 February 1998. 
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Tavisuflebis farglebSi da SeeZlo gadaewyvita, rom erovnuli 

uSiSroebisa da terorizmis winaaRmdeg brZolis interesebi gadaswonida 

calkeuli individebis interesebs, gascnobodnen policiis saidumlo 

reestrSi maT Sesaxeb arsebul srul informacias. Tumca, aqve unda 

aRiniSnos, rom sakuTriv iseTi informaciis Senaxvis gagrZeleba, romelic 

asaxavda 30 wlis win momxdar faqtebs da, Sesabamisad, momCivnebze 

saidumlo meTvalyureobis gagrZeleba ama Tu im politikur partiaSi 

wevrobisa da maTi politikuri Sexedulebebis gamo, evropulma 

sasamarTlom maT pirad cxovrebaSi gaumarTlebel Carevad miiCnia da am 

mimarTebaSi konvenciis me-8 muxli darRveulad cno.33 

amrigad, informaciaze xelmisawvdomobis ufleba me-10 muxlis 

konteqstSi amoiwureba iseT informaciiT, romlis gadacemazec Tanxmoba 

arsebobs. 

meore mxriv, aRniSnuli sruliadac ar ewinaaRmdegeba saxelmwifos 

pozitiuri valdebulebis arsebobas, calkeul SemTxvevebSi uzrunvelyos 

garkveuli informaciis xelmisawvdomoba. magaliTad, is valdebulia 

mosaxleobas acnobos im Sedegebis Sesaxeb, romelic warmoiSva ekologiuri 

dabinZurebis zonaSi, anda im saSiSroebis Sesaxeb, romelic man SeiZleba 

gamoiwvios da sxv.34 gamoTqmulia sagulisxmo Sexeduleba imis Taobaze, 

rom konvenciis me-10 muxli unda uzrunvelyofdes xelmisawvdomobas yvela 

iseT informaciaze, romelic sazogadoebis interesisa da zrunvis sagans 

Seexeba.35 

aqve yuradReba unda gavamaxviloT kidev or aspeqtze, romlebsac 

mniSvneloba aqvT imis kargad gacnobierebisaTvis, Tu ras gulisxmobs 

konvenciis safuZvelze gamoxatvis Tavisuflebis dacva. 

1. konvenciis me-10 muxlis 1-li punqti gamoxatvis Tavisuflebas icavs 

saxelmwifos Carevisagan. aseTi daculoba saxelmwifos Carevisagan am 

TavisuflebaTa aucilebeli komponentia. 

`saxelmwifos Careva~ farTod aris ganmartebuli. masSi igulisxmeba 

Careva ara marto uSualod saxelmwifo dawesebulebebis, aramed sajaro 

samarTlis nebismieri iuridiuli piris mxridan. saqmeSi Casado Coca v. 

33 Segerstedt Wiberg and Others v. Sweden, judgment of 6 June 2006. 
34 evropis sabWos organoebi mouwodeben wevr saxelmwifoebs daicvan da uzrunvelyon informaciis 

xelmisawvdomobis ufleba. ix. saparlamento asambleis rezolucia 1087(1996) da ministrTa komitetis 

rekomendacia (2002) 2 oficialur dokumentebze xelmisawvdomobis Sesaxeb. 
35

ix. Anthony Lester, Freedom of Expression, krebulSi The European System for the Protection of Human Rights, 
edited by R.Macdonald, F.Matscher & H.Petzold (Eds). 1993. gv.482. lesteri miiCnevs, rom evropulma 

sasamarTlom es sakiTxi dadebiTad unda gadawyvitos. 
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Spain espaneTis mTavroba cdilobda daemtkicebina, rom barselonas 

advokatTa sabWos mier advokatis disciplinuri dasja ar warmoadgenda 

`sajaro xelisuflebis~ mxridan Carevis aqts. es argumenti uaryofili 

iqna. espaneTis kanonmdeblobis mixedviT advokatTa sabWo warmoadgenda 

sajaro samarTlis dawesebulebas da emsaxureboda sajaro interesebs. 

garda amisa, disciplinuri sasjeli ZalaSi datoves espaneTis 

sasamarTloebma, romlebic saxelmwifo dawesebulebebs warmoadgenen.36  

praqtikaSi araerTxel gamxdara sadavo sakuTriv is, Tu ra aris 

`Careva~ _ TavisuflebaTa ganxorcielebisaTvis mxolod winaswari 

dabrkolebebis Seqmna, romelTa gamoc SeuZlebeli gaxda informaciisa Tu 

ideebis miReba an gadacema, Tu igi iseT SemTxvevebsac moicavs, rodesac 

Sesabamisi Tavisuflebani daubrkoleblad ganxorcielda, magram SemdgomSi 

gamoiwvia man sanqciebis dakisreba. es sakiTxi gansakuTrebiT aqtualuria 

presis TavisuflebisaTvis. 

mopasuxe saxelmwifoebs presis TavisuflebasTan dakavSirebuli 

saqmeebis ganxilvisas araerTxel dauyenebiaT `Carevis~ viwro mniSvnelobiT 

gamoyenebis sakiTxi. maTi azriT, mxolod winaswari cenzuris Sedegad 

publikaciis akrZalva unda CaiTvalos `Carevad~, xolo post-publikaciuri 

sanqciebi ki _ ara. 

evropuli sasamarTlo ar eTanxmeba aseT viwro gagebas da miiCnevs, rom 

ara marto winaswari akrZalva an licenziaze uaris Tqma, aramed nebismieri 

sanqcia, romelic Sedegad mohyva gamoxatvis Tavisuflebis ama Tu im 

ganxorcielebas (sisxlissamarTlebrivi, samoqalaqo samarTlebrivi 

sanqciebi, sagnebis an saSualebebis CamorTmeva da sxva), warmoadgens am 

TavisuflebaTa ganxorcielebaSi saxelmwifos Carevas. sasamarTlo miiCnevs, 

rom aseTi RonisZiebebi gavlenas axdenen momavalSi am TavisuflebaTa 

ganxorcielebaze; amasTan, ara marto im pirTa mimarTebaSi, vis winaaRmdegac 

isini iqna gamoyenebuli, aramed sxvebTan mimarTebaSic. 

Tumca, is garemoeba, winaswar SezRudvasTana gvaqvs saqme Tu 

SemdgomTan, faqtoria, romelic mxedvelobaSi miiReba `Carevis 

aucileblobis~ Sefasebisas. 

2. marTalia, me-10 muxli (iseve, rogorc me-8, me-9 an me-11 muxlebi) 

icavs saxelmwifos mxridan Carevisagan, magram zogjer `saxelmwifos 

36 Casado Coca v. Spain, judgment of 24 February 1994. ix. agreTve, saqme M.Rommelfanger v. FRG (decesion of 6 
September 1989), romelSic msjelobis sagani gaxda, warmoadgenda Tu ara eklesiisagan gansxvavebuli 

Sexedulebebis gamoxatvisaTvis eklesiis (romelic germanuli kanonebis mixedviT sajaro samarTlis 

korporacias warmoadgenda) saavadmyofos eqimis samsaxuridan gaTavisufleba misi azris gamoxatvis 

TavisuflebaSi saxelmwifos pirdapir Carevas. 
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Careva~ (pirdapiri gagebiT) ar aris aucilebeli imisaTvis, rom 

saxelmwifos konvenciiT nakisri valdebulebebis darRvevisaTvis 

saerTaSoriso-samarTlebrivi pasuxismgebloba daekisros. xelSemkvrelma 

saxelmwifoebma ikisres gamoxatvis Tavisuflebis dacvis valdebuleba, 

romelic umetes SemTxvevaSi gulisxmobs negatiur (anu, Caurevlobis) 

valdebulebas, magram zogjer – pozitiursac. Tu negatiuri valdebuleba 

imas moiTxovs, rom saxelmwifom Tavad ar Seuqmnas dabrkoleba uflebebis 

ganxorcielebas, pozitiuri valdebuleba saxelmwifosagan moiTxovs aqtiur 

RonisZiebaTa gatarebas, raTa es dabrkolebani sxva gziT ar Seiqmnas. 

yvelaze ufro gavrcelebuli SemTxvevebi pozitiuri valdebulebis 

warmoSobisa, ukavSirdeba viTarebas, rodesac realuri, aSkara (material) 
muqara kerZo wyarodan modis. saqmeSi Plattform `Arzte für des Leben~ v.
Austria37

 evropulma sasamarTlom aRniSna, rom is mizezebi, ris gamoc 

aRniSnul saqmeSi arsebobda konvenciis me-11 muxlidan gamomdinare 

saxelmwifos pozitiuri valdebuleba, aRekveTa demonstraciis daSla, 

imavdroulad miuTiTebda pozitiur valdebulebebze konvenciis me-10 

muxlTan mimarTebaSi. 2000 wels ganxilul saqmeSi Fuentes Bobo v. Spain, 
sasamarTlom aRiara, rom gansazRvrul garemoebebSi konvenciam SeiZleba 

warmoSvas saxelmwifos pozitiuri valdebuleba, aRkveTos, daareguliros 

an SezRudos kerZo (fizikur an iuridiul) pirTa mxridan gamoxatvis 

TavisuflebaSi Careva.38 

uaRresad saintereso aspeqtebi gamoikveTa zemoT miTiTebul saqmeSi 

M.Rommelfanger v. FRG, romelic Seexeboda kaTolikuri saavadmyofos eqimis 

samsaxuridan gaTavisuflebas imis gamo, rom man sajarod gamoTqva abortis 

akrZalvis sawinaaRmdego Sexedulebebi. eklesiam miiCnia, rom man daarRvia 

`eklesiisadmi erTgulebis~ valdebuleba, rac kontraqtis mixedviT 

ganixileboda `mniSvnelovan mizezad~, rasac SeiZleboda kontraqtis 

gawyveta gamoewvia. sakonstitucio sasamarTlom ki daadgina, rom 

konstituciiT uzrunvelyofili eklesiis avatonomiurobis principidan 

gamomdinare, `eklesiisadmi erTgulebis~ darRvevis Sefaseba eklesiis 

uflebas warmoadgenda da misi mixedulebis farglebSi iyo moqceuli. 

adamianis uflebaTa evropulma komisiam gaiziara es Sexeduleba da miuTiTa, 

rom eklesiasTan kontraqtis gaformebiT, momCivanma Tavis Tavze aiRo 

`erTgulebis valdebuleba~, romelic misi azris gamoxatvis Tavisuflebas 

gansazRvrul farglebSi zRudavda. marTalia, germanuli kanonebiT 

37 Plattform `Arrzte für des Leben~ v. Austria, A.139, 1988. 
38 Fuentes Boso v. Spain, judgment of 29 February 2000. 
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kaTolikuri eklesia sajaro samarTlis korporacias warmoadgenda, magram 

momCivnis samsaxuridan gaTavisufleba ver CaiTvleboda `saxelmwifos 

aqtad~. komisiam daadastura saxelmwifos pozitiur valdebulebaTa 

arseboba, qiravnobis urTierTobebSi daecva gamoxatvis Tavisufleba 

aragonivruli sakontraqto valdebulebebisagan, magram, miuTiTa, rom 

mocemul SemTxvevaSi damqiravebeli warmoadgenda iseT organizacias, 

romelic dafuZnebuli iyo gansazRvrul Sexedulebebsa da faseulobebze, 

rasac arsebiTi mniSvneloba hqonda sazogadoebaSi misi funqciebis 

ganxorcielebisaTvis. konvenciis moTxovnebTan Sesabamisad unda miCneuliyo 

is, rom eklesias hqonda daqiravebulTa gamoxatvis Tavisuflebis 

gansazRvrul farglebSi moqcevis ufleba. komisiam daaskvna, rom konvenciis 

me-10 muxli am tipis saqmeebSi ar gulisxmobda saxelmwifos pozitiur 

valdebulebas, uzrunveleyo dacva aRniSnuli standartis miRma.39 

miCneulia, rom pozitiuri valdebulebis Tema me-10 muxlTan 

mimarTebaSi jer kidev damuSavebas saWiroebs.40 

is sferoebi, sadac evropulma sasamarTlom da evropulma komisiam 

miuTiTes me-10 muxlTan mimarTebaSi saxelmwifos pozitiur valdebulebaTa 

Sesaxeb Semdegia: 

a) RonisZiebebis gatareba presis eqscesiuri koncentraciis 

winaaRmdeg.41 

b) Sida maregulirebeli organoebis saqmianobis gakontroleba. 

miCneulia, rom saxelmwifom unda izrunos saimisod, rom ar dauSvas aseTi 

organoebis mxridan metismeti SezRudviTi praqtika; 

g) darRveuli uflebebis aRdgena-gamosworebisaTvis qmediTi 

samarTlebrivi misageblis (remedial regime) uzrunvelyofa; 

d) RonisZiebebis gatareba Tu sxvagvari kontroli saimisod, rom ar 

iqnas daSvebuli diskriminacia. 

aRsaniSnavia, rom evropuli sasamarTlos bolo periodis 

iurisprudencia mkveTrad gamoxatavs Tvalsazriss, rom gamoxatvis 

Tavisuflebis dacva mniSvnelovnad aris damokidebuli saxelmwifos mxridan 

pozitiuri RonisZiebebis gatarebaze. gansakuTrebuli aqcentia gakeTebuli 

pozitiur valdebulebebze masmediis Tavisuflebis uzrunvelyofis 

sferoSi.42  

39 ix. Appl. #12242/86. M.Rommelfanger v. FRG, decision of 6 September 1989. komisam daadgina, rom 

saxelmwifos pozitiuri valdebulebani darRveuli ar hqonda da saCivari miuReblad cno. 

40 D.G.Harris. M.O.Boyle, C.Warbrick, Law of the European Convention on Human Rights, 1995, gv.382,389. 
41 De Jeillustreede pors v. The Netherlands, 1976. Com. Rep. §88. 
42 Özgür Gündem v. Turkey, judgment of 16 March 2000. 
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calke uzarmazari sferoa televiziis, radiomauwyeblobis da 

kinematografiul sawarmoTa mxridan licenziebis miRebis ufleba. evropuli 

konvenciis me-10 muxli moicavs am uflebas, magram igi eqvemdebareba 

saxelmwifos mxridan daregulirebas.  

licenziis micemis sakiTxSi erovnuli Sefasebis Tavisufleba Zalze 

farToa. es pirdapir gamomdinareobs Tavad im faqtidan, rom saxelmwifos 

ufleba, moiTxovos televiziis, radiomauwyeblobisa Tu kinematografiul 

sawarmoTa licenzireba, me-10 muxlis pirvel da ara meore punqtSia 

miTiTebuli. arsebiTad ki erovnuli Sefasebis Tavisuflebis farTo 

farglebi ukavSirdeba am sferos specifikas, ganpirobebulia mauwyeblobis 

gadacemis SezRuduli teqnikuri SesaZleblobebiT (SezRuduli saeTero 

droiT, Tavisufali sixSireebis SezRuduli raodenobiT) da miznad isaxavs 

am SezRuduli SesaZleblobebis efeqtian gamoyenebas.  

evropulma sasamarTlom da komisiam daadgines, rom konvencia ar 

iTvaliswinebda licenziis miRebis garantirebul uflebas da igi 

saxelmwifos nebas rTavda, Tavad gadaewyvita, visTvis mieca licenzia da 

visTvis ara. magram es ar iyo SeuzRudavi ufleba. am sferos regulireba 

ZiriTadad organizaciuli da teqnikuri aspeqtebiT unda 

Semofarglebuliyo. licenziaze uari ar unda yofiliyo TviTneburi an 

diskriminaciuli. Sefasebis Tavisuflebis farTo farglebi saxelmwifos ar 

aniWebda mauwyeblobaze monopoliis SenarCunebis uflebas. yovelgvari uari 

licenziis micemaze saxelmwifo monopoliis SenarCunebis mizniT, unda 

Sefasebuliyo me-10 muxlis me-2 punqtis WrilSi da, maSasadame, mxolod 

maSin CaiTvleboda gamarTlebulad, Tu dadgindeboda amis aucilebloba 

demokratiul sazogadoebaSi; sanqciebis dakisreba im sawarmoebisaTvis, 

romlebic licenziis gareSe moqmedebdnen, ar warmoadgenda me-10 muxlis 

darRvevas; magram imavdroulad, licenziis arqona ar aZlevda saxelmwifos 

programebis miRebaSi Carevis uflebas. programebis Sinaarsobrivi 

daregulireba ki dasaSvebi iyo mxolod pluralizmisa da balansis 

uzrunvelsayofad; aseTi midgoma savsebiT gamarTlebulia. mauwyeblobis 

SezRuduli SesaZleblobis gamo, aucilebelia arsebobdes e.w. `Sida 

pluralizmi~ (internal pluralism), programebi Sinaarsobrivad mravalferovani 

unda iyos, raTa man daakmayofilos yvela kategoriis mayureblis 

moTxovnilebebi. `Sida pluralizmis~ saWiroeba aseTi xarisxiT ar arsebobs 

gazeTebTan, JurnalebTan da wignebTan mimarTebaSi. am sferoSi sakmarisia 

`gare pluralizmis~ (external pluralism) uzrunvelyofa _ is, rom qveyanaSi 

arsebobdes gansxvavebuli Sexedulebis gamomxatveli, sxvadasxva 
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mimarTulebisa Tu yaidis Jurnalebi, gazeTebi Tu wignebi.43 Tumca, aqve 

unda iTqvas, rom sakabelo da satelituri televiziebis teqnologiis 

ganviTarebam aseve gamoiwvia gansxvavebuloba. vinaidan satelituri 

mauwyebloba saxelmwifos teritoriis garedan warmosdgeba, mis Sinaarsze 

saxelmwifo kontrols ver axorcielebs. sakabelo televizias ki 

praqtikulad limitebi ara aqvs da isedac uamravi arxia xelmisawvdomi 

mayureblisaTvis. 

sasamarTlos precedentuli samarTliT dadasturebulia agreTve, rom 

`informaciisa da ideebis miReba sazRvrebis miuxedavad~ gulisxmobda 

ucxouri mauwyeblobis miRebis uflebasac, romelic evropis kavSiris wevr 

qveynebs avaldebulebda, ar daeSvaT diskriminacia ucxoeTis mauwyeblobis 

mimarT, xolo evropul sasamarTlos ki – SezRudvis dasaSvebi 

standartebis SemuSavebas am sferoSi saerTaSoriso reJimis 

xelSesawyobad.44  

dabolos, kidev erTi mimarTeba: 

Cven ukve gavarkieT, Tu ra uflebebi igulisxmeba konvenciis me-10 

muxlis pirvel punqtSi, ra aris misi dacvis sagani. magram aqve unda 

iTqvas, rom is rac daculia, daculia gansxvavebuli xarisxiT, araTanabrad. 

ideebisa da informaciebis miRebisa da gavrcelebis Tavisufleba zogjer 

metia da zogjer naklebi. daculobis sxvadasxva xarisxs sxvadasxva 

faqtorebi ganapirobebs. zogjer es dakavSirebulia ideebisa da 

informaciebis SinaarsTan, zogjer _ maTi gamoxatvis formebTan, maTi 

producirebisa da komunikaciis saSualebebTan; im sferosTan, romelsac 

ideebi Tu informacia Seexeba da Sesabamis sferoSi erovnuli Sefasebis 

Tavisuflebis farglebTan; iseve rogorc, zogjer _ `movaleobebisa da 

pasuxismgeblobis~ faqtorTan. daculobis sxvadasxva xarisxi yovelTvis 

Sesabamis gonivrul Tvalsazriss emyareba. amitom miCneulia, rom ideebisa 

da informaciebis gavrceleba Tu miReba marTalia daculia araTanabrad, 

magram aradiskriminirebulad. maSinac ki, rodesac Tavisuflebis SezRudva 

am TavisuflebiT mosargeble subieqtis vinaobas ukavSirdeba, esec ki ar 

ganixileba diskriminaciad konvenciis me-14 muxlis gagebiT. magaliTad, 

43 ix. Ress Georg, Media Law in the context of the European Union and the European Convention on Human Rights
krebulSi protecting Human Rights: The European Perspective, Mélange à la mémoire/de studies in memory of Rolv 
Ryssdal, gv.175. 
44 ix. evropuli komisiisa da evropuli sasamarTlos gadawyvetilebebi da ganCinebebi: Groppera Radio AG 
v. Switzerland, judgment of 28 March 1990. series A N137. X v. Sweden 3071/67; 26 CD71(1968); Informationsverein 
Lentia and others v. Austria, judgment of 24 November, 1993, series A N276; Purcell and Others v. Ireland, DR 70. 
decision of 16 April 1991; Radio X.S. and W v. Switzerland no 10799/84; 37, DR 236 (1984) da sxv. 
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rogorc aRvniSneT, saxelmwifo moxeleebsa da ucxoelebs gamoxatvis 

Tavisufleba SezRuduli aqvT. magram cxadia, es ar niSnavs, rom isini 

diskriminirebul mdgomareobaSi arian. konvenciis me-16 muxli pirdapir 

miuTiTebs, rom me-10 (iseve, rogorc me-11) da me-14 (diskriminaciis 

akrZalva) muxlebi ar gulisxmobs dabrkolebas maRali xelSemkvreli 

mxareebisaTvis, daaweson SezRudvebi ucxoelTa politikur saqmianobaze. 

(Tumca, aqve unda aRiniSnos, rom amgvari SezRudvebis pirobebi gonivruli 

unda iyos da amis uzrunvelyofa saxelmwifos valdebulebaa. evropuli 

sasamarTlos iurisprudenciis mixedviT, SemzRudveli pirobebi ar unda 

iyos iseTi, romelic gamoxatvis Tavisuflebas ZiriTad arss gamoaclis).45 

asea Tu ise, marTalia konvenciis me-10 muxlSi gaTvaliswinebuli 

uflebebi daculia sxvadasxva xarisxiT, magram yovel konkretul 

gamovlinebaSi maTi nebismieri SezRudva mainc me-10 muxlis me-2 punqtiT 

unda iyos gamarTlebuli, vinaidan sakuTriv pirveli punqti SezRudvis 

SesaZleblobas ar iTvaliswinebs. erTaderTi garemoeba, romlis 

safuZvelzec SeiZleboda wamoWriliyo pirveli punqtis safuZvelze 

uflebis SezRudvis gamarTlebulad miCnevis dasaSvebadobis sakiTxi, aris 

pirvel punqtSi im debulebis CarTva, rom saxelmwifos ufleba aqvs 

moaxdinos radiomauwyeblobis, televiziisa da kinematografiul sawarmoTa 

licenzireba. magram, rogorc zemoT aRvniSneT, evropulma sasamarTlom 

daadgina, rom licenziis micemaze uaris yvela SemTxveva mainc me-10 muxlis 

me-2 punqtis safuZvelze unda Semowmebuliyo. 

amrigad, marTebuli iqneba Tu vityviT, rom Tu ar gaviTvaliswinebT 

informaciaze xelmisawvdomobis uflebis sakmaod SezRudul gagebas, 

konvenciis me-10 muxlis pirveli punqti gamoxatvis Tavisuflebas misi 

Sinaarsis, gamoxatvis saSualebebisa Tu sxva faqtorebis miuxedavad icavs 

mTlianad da yovelgvari SezRudva me-10 muxlis me-2 punqtis safuZvelze 

moiTxovs gamarTlebas. 

am saerTo wesidan Zalze iSviaT gamonaklisebs Semdegi paragrafi 

eZRvneba. 

 

 

 

45 Rommelfanger v. FRG. 154; 161; 1989. 
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axla, rodesac ZiriTadad gaarkvieT, Tu ra aris me-10 muxlis 1-li 

punqtiT dacvis sagani, vupasuxoT dasawyisSi dasmul meore kiTxvas – 

arsebobs Tu ara gamoxatvis iseTi SemTxvevebi, romlebic imTaviTve ar 

imyofeba 1-li punqtis dacvis sferoSi; anda imyofeba kidevac, magram misi 

SezRudvis gamarTlebulobis Sefaseba xdeba ara me-10 muxlis me-2 punqtis 

safuZvelze, aramed sxvagvarad. 

Tavidanve aRvniSnavT, rom es sakiTxi arsebiTad ukavSirdeba 

Sexedulebebisa da informaciebis daculobis sxvadasxva xarisxs, rac maTi 

Sinaarsidan warmodgeba. 

wina paragrafSi Cven dawvrilebiT ar SevxebivarT Sinaarsis mixedviT 

ideebisa da informaciebis daxasiaTebasa Tu klasifikacias; jer erTi 

imitom, rom es Zalze didi da mravalplastiani Temaa. meorec imitom, rom 

igi gangeb SemovinaxeT zemoaRniSnuli sakiTxis analizisaTis, ramdenadac is 

SemTxvevebi, romlebic zemoaRniSnul kiTxvaze dadebiTi pasuxis safuZvels 

iZlevian, swored Sexedulebebisa da informaciis Sinaarsobriv mxares 

ukavSirdeba. sagulisxmoa, rom zemoaRniSnul kiTxvaze calsaxa pasuxis 

gacema ioli saqme ar gamodga. 

rogorc wina paragrafSi aRvniSneT, konvenciis me-10 muxlis pirveli 

punqtis formulireba iseTi zogadi da farToa, rom SeiZleba iTqvas _ igi 

azris gamoxatvis Tavisuflebas icavs mTlianad da yovelgvari gamonaklisi 

am muxlis me-2 punqtis safuZvelze moiTxovs gamarTlebas. marTalia 

gamoxatvis Tavisufleba daculia sxvadasxva xarisxiT, magram es garemoeba 

am mimarTebiT arafers cvlis. daculobis sxvadasxva xarisxi, faqtobrivad 

mxolod imis mauwyebelia, Tu ra winaswari Sansi aqvs ama Tu im 

`gamoxatvas~ imisa, rom sxva RirebulebebTan konfliqtis dros 

upiratesoba moipovos da ar SeizRudos. mTavari isaa, rom nebismieri 

SezRudvis Sefaseba me-10 muxlis me-2 punqtis safuZvelze xorcieldeba da 

gaumarTleblad iqneba miCneuli, Tuki igi ar aris `kanoniT 

gaTvaliswinebuli~, an ar emsaxureba me-2 punqtSi miTiTebul kanonier 

mizans; anda ar aris `aucilebeli demokratiul sazogadoebaSi~. es 

garemoeba ki, TavisTavad imaze metyvelebs, rom Sesabamisi `gamoxatva~, imis 

miuxedavad, ama Tu im RirebulebiT konfliqtSi mas prioriteti mieniWeba 

Tu piriqiT, SeizRudeba, mainc moculia 1-li punqtiT da, maSasadame, 

sazogadod daculi. 
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magram, rogorc zemoT aRvniSneT, evropuli sasamarTlos praqtikaSi 

arsebobs iseTi iSviaTi SemTxvevebic, romlebic am saerTo wess ar 

eqvemdebarebian da izRudebian ara konvenciis me-10 muxlis meore punqtis, 

aramed me-17 muxlis safuZvelze, romelic uflebaTa borotad gamoyenebas 

krZalavs. gamoxatvis Tavisuflebis borotad sargeblobis zogierT 

SemTxvevaSi evropuli sasamarTlo miiCnevs, rom igi konvenciis me-10 

muxliT dacul sferoSi ar imyofeba; saCivars miuReblad acxadebs 

konvenciis me-10 muxlTan misi sagnobrivi SeuTavsebadobis gamo (ratione 
materiae) da saxelmwifos mxridan maT SezRudvas marTlebulad miiCnevs 

konvenciis me-17 muxlis safuZvelze. 

axlave SeiZleboda gveTqva, Tu romelia aseTi SemTxvevebi. magram 

gadavwyviteT, iseTi gza agverCia, romelic Tavad migvagnebinebda maT. rac 

mTavaria, aseTi gza mkiTxvelsac gauadvilebda Cawvdomoda im logikas, 

romelsac evropuli sasamarTlos Sesabamisi midgoma emyareba. 

rTuli ar aris imis mixvedra, rom zemoaRniSnuli gamonaklisebi iseT 

sferoebsa Tu SemTxvevaTa iseT kategorias ukavSirdeba, romelTa 

daculobis xarisxi windawinve mcirea da naklebi winaswari Sansi aqvT sxva 

RirebulebebTan dapirispirebis dros prioriteti moipovon da ar 

SeizRudon. evropuli sasamarTlos praqtikis gacnoba mowmobs, rom zogjer 

aseTi daculobis xarisxi iseTi mcirea, rom faqtobrivad `aradaculobis~ 

viTarebas uTanabrdeba. amitom gadavwyviteT, zemoaRniSnuli gamonaklisebi 

swored am sustad dacul sferoebSi gveZia. 

maS romelia is ideebi da informacia, romlebic Zalze susti dacviT 

sargeblobs? 

imisaTvis, rom am kiTxvas vupasuxoT da mis logikasac CavwvdeT, 

yvelaferi saerTo kanonzomierebis WrilSi unda davinaxoT. uwinaresad, 

naTlad unda warmovidginoT, Tu praqtikulad rodis arsebobs yvelaze 

ufro meti Sansi imisa, rom gamoxatvis Tavisuflebam RirebulebiT 

konfliqtSi prioriteti ver moipovos da SeizRudos, da arsebobs Tu ara 

misi iseTi niSan-Tvisebebi Tu maxasiaTeblebi, romlebic Zalze didi 

albaTobiT amcireben prioritetis Sanss da zrdian SezRudvis 

gamarTlebulobis SesaZleblobas. 

Tavis mxriv, zemoaRniSnul kiTxvebze logikur pasuxs Zalze iolad 

mivagnebT, Tu jer sapirispiro SemTxvevebs davakvirdebiT: 

rodis arsebobs yvelaze didi perspeqtiva imisa, rom gamoxatvis 

Tavisuflebam RirebulebiT konfliqtSi prioriteti moipovos da ar 

SeizRudos? 
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sruliad calsaxad SeiZleba iTqvas: aseTi perspeqtivis arseboba 

ukavSirdeba SemTxvevebs, rodesac Sesabamisi idea Tu informacia Seexeba 

sazogadoebrivi interesis sakiTxs da imavdroulad warmoadgens am sakiTxze 

Tavisufal sajaro debatebSi monawileobas. swored es gaxlavT is mTavari 

niSan-Tviseba, romlis drosac Zalze didi albaTobaa imisa, rom 

prioriteti gamoxatvis Tavisuflebas mieniWos.  

kidev erTi: cnobilia, rom gamoxatvis Tavisuflebas ormagi datvirTva 

aqvs: erTi mxriv, igi pirovnebis TviTrealizaciis saSualebaa, xolo meore 

mxriv _ sazogadoebisaTvis saintereso sakiTxebze Tavisufali diskusiisa. 

Sesabamisad, udavoa, rom am TavisuflebisaTvis gansakuTrebuli 

mniSvnelobis miniWeba da RirebulebiT konfliqtSi misi prioritetulobis 

didi potencia swored misi am meore datvirTvidan warmodgeba. evropuli 

sasamarTlos praqtika mowmobs, rom rodesac es faqtori ar arsebobs, 

gamoxatvis Tavisufleba, rogorc mxolod pirovnebis TviTrealizaciis 

saSualeba, RirebulebiT konfliqtSi prioritetis aRebis iseT did 

potencias veRar Seicavs,1 da piriqiT. amasTan, sazogadoebisaTvis rac ufro 

saWirboroto sakiTxs Seexeba Sesabamisi idea Tu informacia, rac ufro 

metia misi wvlili am sakiTxebis Tavisufal ganxilvaSi da, miT ufro, _ 

WeSmaritebis miRwevaSi, miT metia aseTi `gamoxatvis~ RirebulebiTi 

mniSvneloba da misi daculobis saWiroeba demokratiul sazogadoebaSi. 

amrigad: interesTa dapirispirebis dros gamoxatvis Tavisuflebis 

prioritetulobas gansazRvravs misi RirebulebiTi mniSvneloba 

sazogadoebrivi interesis sakiTxebze Tavisufali sajaro debatebis 

konteqstSi. Sesabamisad, rodesac aseTi RirebulebiTi mniSvneloba Zalian 

mcirea, an saerTod ar arsebobs, naklebi motivebiRa rCeba interesTa 

dapirispirebis dros misTvis prioritetis misaniWeblad.  

swored amitomaa magaliTad, Seuracxmyofeli an uxamsi gamonaTqvamebi 

Zalian cudad daculi, anda saerTod daucveli demokratiul 

sazogadoebaSi. maT Zalze mcire Rirebuleba gaaCniaT WeSmaritebasTan 

miaxloebis saqmeSi. sagulisxmoa, rom swored `RirebulebiTi araraobaa~ 

aseTi gamonaTqvamebis daucvelobis mTavari argumenti aSS-sa da kanadis 

konstituciur samarTalSi.2 cxadia, arc is aris SemTxveviTi, rom adamianis 

uflebaTa evropul samarTalSi warmoiSva Sexeduleba, `gamoxatuli azris~ 

1
amis dasturia magaliTad is, rom `SemoqmedebiTi TviTgamoxatva~ interesTa konfliqtis dros ar 

sargeblobs iseTive Zlieri dacviT, rogoriTac magaliTad politikur sakiTxebze Sexedulebebis 

gamoxatva.
2
magaliTisaTvis ixileT saqme Miller v. California (1973) 
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Rirebulebisda mixedviT gansazRvruliyo, isargeblebda Tu ara igi 

konvenciis me-10 muxlis dacviT. Tumca, es nabiji mainc ar gadaidga. 

rogorc d. harisi, m.o.boili da s. uorbriki aRniSnaven, `Rirebuli~ da 

`araRirebuli~ azrebis (“valuable” and “valueless” opinions) gamijvnis 

mcdeloba saWiro ar iyo, vinaidan konvenciis me-10 muxli isedac did 

gasaqans iZleoda saimisod, rom saxelmwifo aRWurviliyo `araRirebuli 

azrebis~ SezRudvis uflebamosilebiT, Tuki SeZlebda amis aucileblobis 

demonstrirebas. maTi azriT, `zogierTi azris gamoxatvis gamoricxva 

konvecniidan Seqmnida gadaulaxav sirTuleebsa da problemebs imis 

gansazRvrisas, Tu romeli maTgani unda miCneuliyo me-10 muxliT daculad, 

da romeli ara.3 

imis miuxedavad, rom evropulma sasamarTlom airCia midgoma, 

`araRirebuli azrebi~ ar gamoeZevebina konvenciis me-10 muxlis 1-li 

punqtiT daculi sferodan, udavoa, rom gavrcelebuli ideebisa Tu 

informaciebis RirebulebiT mniSvnelobas sazogadoebrivi interesis 

sakiTxebTan mimarTebis konteqstSi igi yovelTvis iTvaliswinebda maTi 

SezRudvis gamarTlebulobis dasabuTebisas. saqmeSi Otto Preminger Institut v. 
Austria ki iseTi ganmarteba misca, romelmac warmoSva kiTxva, xom ar iyo es 

iseTi SemTxvevis aRwera, romelsac strasburgis sasamarTlo konvenciis me-

10 muxlis moqmedebis farglebs gareT amyofebda. kerZod, man Tqva, rom 

morwmuneTa religiuri grZnobebis uxeSi Seuracxyofa da maTi uflebebis 

darRveva ar warmoadgenda raime formiT iseT sajaro diskusiaSi 

monawileobas, romelic xels Seuwyobda Semdgom progress sakacobrio 

sakiTxebSi.4 

es ganmarteba marTlac ornairad SeiZleboda gagebuliyo. 

a) an evropulma sasamarTlom axsna, rom mZime Seuracxmyofeli 

gamonaTqvamebi ar CaiTvleboda sazogadoebrivi interesis sakiTxze sajaro 

diskusiaSi monawileobad da amitom ar imsaxurebda dacvas;  

b) an man damatebiT isic gansazRvra, rom Seuracxmyofel 

gamonaTqvamebi, romlebsac ar SehqondaT wvlili sazogadoebrivi interesis 

sakiTxebis ganxilvaSi, saerTod ar CaiTvleboda `gamoxatvad~ me-10 muxlis 

pirveli punqtis gagebiT. evropuli sasamarTlos mTeli praqtika da 

sakuTriv oto premingeris institutis saqmeze miRebuli gadawyvetileba 

mowmobs, rom ra Tqma unda, `a~ variantia marTebuli. `b~ variantis 

3 D.G.Harris, M.O.Boyle, C.Warbrick. Law of the European Convention on Human Rights; Butterwarths, London, 
Dublin, Edinburgh, 1995; reprinted 1999; gv.378.
4 Otto-Preminger-Institut v. Austria, A 295 A §49 (1994). 
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marTebulobis SemTxvevaSi (logikurad) maTi uaryofa me-10 muxlis 1-li 

punqtis safuZvelze ganxorcieldeboda. evropulma sasamarTlom ki 

mocemul saqmeSi gamoxatvis Tavisuflebis SezRudva gamarTlebulad me-10 

muxlis me-2 punqtis safuZvelze cno. 

amgvarad, oto premingeris saqmeSi micemuli ganmarteba, marTalia, ar 

aris imis dasturi, rom Seuracxmyofeli gamonaTqvamebi, romlebsac 

aranairi formiT ar SeaqvT wvlili saerTo interesis sakiTxebze sajaro 

debatebSi, saerTod ar CaiTvlebian `gamoxatavad~ me-10 muxlis gagebiT, 

magram imis dasturi ki namdvilad aris, rom maTi RirebulebiTi 

mniSvneloba ukiduresad mcirea da saxelmwifos mxridan SezRudvisagan 

Zalze susti dacva gaaCniaT. amasTan, aRniSnuli ganmarteba saerTo 

midgomis, saerTo suliskveTebis gamomxatveli ufroa, vidre iuridiuli 

postulati imis gansazRvrisas, Tu rogori gamonaTqvamebi ar CaiTvleboda 

iseT sajaro diskusiaSi monawileobad, romeli qveynis progress Seuwyobda 

xels. 

es ganmarteba sityva-sityviT, pirdapir rom gagvego, maSin nebismieri, 

sxvisTvis Seuracxmyofeli da sxvaTa uflebebis damrRvevi ideebisa Tu 

informaciis SezRudva gamarTlebulad unda miCneuliyo. es ki 

gansxvavebuli azrebisadmi demokratiul sazogadoebisaTvis damaxasiaTebel 

tolerantul da Semwynareblur damokidebulebasTan SeuTavsebeli iqneboda. 

igi winaaRmdegobaSi aRmoCndeboda Handyside-s saxelmZRvanelo principTanac, 

romlis mixedviT gamoxatvis Tavisufleba moicavs sxvisTvis 

`Seuracxmyofel, gamaognebel da SemaSfoTebel~ ideebsa Tu informacias. 

SemTxveviTi arc is gaxlavT, rom evropuli sasamarTlos Semdgomma 

praqtikam uari Tqva gaemeorebina oto premingeris saqmis ganCinebis es 

cnobili debuleba (savaraudod swored imitom, rom igi iseTi farTo 

interpretaciis SesaZleblobas iZleoda, romelic SeiZleboda 

winaaRmdegobaSi aRmoCeniliyo gamoxatvis Tavisuflebis fuZemdeblur 

principebTan) lousonma da sxermersma samarTlianad miuTiTes, rom igi 

frTxil midgomas saWiroebda.5 Cveni Sexedulebac isaa, rom igi gagebuli 

unda iqnes mxolod da mxolod religiuri rwmenis (rac Zalze mgrZnobiare 

sferoa) konteqstSi da viwrod: rom morwmuneTa religiuri grZnobebis 

Seuracxyofas naklebi Sansi aqvs miCneul iqnas sazogadoebrivi interesis 

sakiTxebze sajaro debatebSi wvlilis Setanad, misi RirebulebiTi 

mniSvneloba mcirea da amdenad, _ naklebad imsaxurebs daculobas. 

5 R.A.Lawson & H.G.Schermers, Leading Cases of the European Court of Human Rights, second edition, 1999, 
gv.573. 
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daaxloebiT aseTive interpretaciis momxreebi arian harisi, o’boili da 

uorbriki. maTi SexedulebiT, oto premingeris saqme iyo imisi ilustracia, 

rom mcired Rirebuli azrebi daculi iyo konvenciis me-10 muxliT.6 

saboloo jamSi, evropuli sasamarTlos precedentuli samarTlis 

mixedviT Tu vimsjelebT, araRirebuli, naklebad Rirebuli, an usargeblo 

ideebi, Sexedulebebi da informacia, isinic, romlebic ver CaiTvlebian 

sazogadoebrivi interesis sakiTxze sajaro diskusiaSi monawileobad, anda 

amisi naklebi Sansi gaaCniaT, mainc konvenciis me-10 muxlis 1-li punqtis 

moqmedebis farglebSi arian moqceuli, arasdros warmoadgenen me-10 muxlis 

gamoyenebadobis gamomricxvel garemoebas da calke aRebuli, arasdros 

qmnian sakmaris formalur iuridiul safuZvels maTi daculobis 

uarsayofad. magram, praqtikulad, konvenciis me-10 muxlis me-2 punqtis 

konteqstSi maTi daculobis perspeqtiva ukiduresad mcirea da, rogorc 

wesi, prioriteti maTTan dapirispirebul Rirebulebas eniWeba. 

Sesabamisad, mZime Seuracxmyofeli gamoTqmebi, uxamsoba, pornografia, 

sxva sferoebi Tu calkeuli SemTxvevebi, romelTa mimarTebaSic 

zemoaRniSnuli Sefasebebis gamoyeneba Sesatyvisia, Teoriulad gamoricxuli 

ar arian me-10 muxlis 1-li punqtis moqmedebis sferodan, Tumca, 

faqtobrivad ar arian daculi. vfiqrobT, aq swored iseT viTarebasTan 

gvaqvs saqme, rodesac `faqtobrivad daucvelobis viTareba~ emijneba, anda, 

`uTanabrdeba~ kidevac `samarTlebrivad daucvelobis~ viTarebas. 

 

meore mniSvnelovani faqtori Tu maxasiaTebeli, romelic Zalian 

aadvilebs gamoxatvis Tavisuflebis SezRudvis SesaZleblobas, warmoadgens 

am Tavisuflebisagan ganuyofeli `movaleobebisa da pasuxismgeblobis~ 

darRveva, romlis yvelaze ufro uares gamovlinebas warmoadgens am 

Tavisuflebis borotad gamoyeneba. konvenciis me-10 muxlis me-2 punqti 

`movaleobebisa da pasuxismgeblobis~ darRvevas pirdapir ukavSirebs 

sanqciebis, wesebis, SezRudvebisa da pirobebisadmi gamoxatvis Tavisuflebis 

daqvemdebarebis SesaZleblobas. 

aqedan gamomdinare, TavisTavad cxadia Semdegi: rac ufro metia 

`movaleobebisa da pasuxismgeblobis~ darRvevis xarisxi, ama Tu im 

kanonieri interesisaTvis miyenebuli realuri Tu potenciuri ziani da, 

sakuTriv am kanonieri interesis mniSvneloba, miT ufro metia gamoxatvis 

Tavisuflebis SezRudvis gamarTleba. 

6 D.C.Harris, M.O’Boyle, C.Warbrick, Law of the European Convention on Human Rights, 1995, gv .374. 
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ase rom, saZiebel `gamonaklisebsa~ da masTan miaxlovebul SemTxvevebs 

swored am orientirebis saSualebiT unda mivagnoT. 

saSiSi socialuri Sedegebis gamowvevis TvalsazrisiT Zalze 

`efeqtiania~ danaSaulisa Tu sxva samarTaldarRvevaTa Cadenisaken waqezeba. 

aseT dros, `movaleobebisa da pasuxismgeblobis darRvevis xarisxi Zalian 

maRalia~. amitomac, Tuki raime imsaxurebda me-10 muxlis 1-li punqtis 

moqmedebis farglebis gareT gatanas, es Tavisuflad SeiZleboda yofiliyo 

Zaladobis, danaSaulis da sxva ukanono moqmedebebis waqezeba. 

magram rogoria praqtika? 

miuxedavad imisa, rom danaSaulis Cadenisaken sxvaTa waqezeba, 

TavisTavad demokratis antiTezas warmoadgens,7 evropuli sasamarTlo mas 

mainc ar gamoricxavs me-10 muxlis dacvis sferodan da misi SezRudvis 

gamarTlebulobas me-10 muxlis me-2 punqtis safuZvelze afasebs. Tumca, 

maT SezRudvas sazogadoebrivi wesrigis, sazogadoebrivi usafrTxoebis, 

erovnuli uSiSroebisa da sxva pirTa uflebebis dasacavad, rogorc wesi, 

gamarTlebulad miiCnevs, anu, faqtobrivad ar icavs.8 

`ama Tu im azris sxvisaTvis Tavsmoxveva an maTi mosmenis vinmesaTvis 

iZuleba missave sacxovrebel binaSi, potenciuri Sedegebis gaTvaliswinebiT, 

ufro naklebad saSiSia, vidre Zaladobisa da kanonis darRvevisaken 

mowodeba, magram `movaleobisa da pasuxismgeblobis~ darRvevis xarisxi aq 

aseve Zalze maRalia. igi Tavisi specifikurobis gamoc ipyrobs yuradRebas. 

aseTi `gamoxatva~, SeiZleba iTqvas, pirovnebaze Zaladobisa da agresiis 

Taviseburi formaa da Sors scildeba `Tavisufali diskusiebis~ Sinaarssa 

da farglebs. am TvalsazrisiT, igi gamoxatvis Tavisuflebis borotad 

gamoyenebadac SeiZleba iqnes miCneuli. amitom, isic Tavisuflad SeiZleboda 

migvekuTvnebina im kategoriisaTvis, romelic `ar imsaxurebda~ konvenciis 

me-10 muxlis 1-li punqtiT dacul sferoSi yofnas. 

sagulisxmoa, rom sazogadod, adamianis uflebaTa evropul samarTalSi 

aseTi da msgavsi SemTxvevebisadmi (maT Soris `arasaTanado (ukanono) 

prozelitizmisadmi~) damokidebuleba uaryofiTia. ufro metic, miCneulia, 

7
swored aseTi Sefaseba misces Zaladobisa da ukanonobisaken waqezebas adamianis uflebaTa evropuli 

sasamarTlos prezidentma batonma lucius vildhaberma da evropuli sasamarTlos sxva mosamarTleebma 

TavianT erTobliv `gansxvavebul azrSi~ saqmeze sureki da ozdemiri TurqeTis winaaRmdeg (Sürek and 
Özdemir v. Turkey, judgment of 8 July 1999). ix. joint parlty dissenting opinion of judges Wildhaber, Küris, 
Strážnicka, Baka and Traja.
8
gamonaklisebi SeiZleba ukavSirdebodes SemTxvevebs, rodesac Zaladobisaken waqezeba gadmocemulia 

mxatvruli foriT. evropuli sasamarTlo miiCnevs, rom gamoxatvis `mxatvruli forma~ ganapirobebs 

msmenelTa mcire aucditorias da amasTanave amcirebs xalxze zemoqmedebis SesaZleblobas. (ix. saqme 

Karata  v. Turkey, judgment of 8 July 1999. 
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rom aseTi qmedeba sakuTriv gamoxatvis Tavisuflebis negatiuri uflebis 

darRvevaa9 (marTlac, Sexedulebebisa da informaciebis gamoxatvis 

gavrcelebisa da miRebis Tavisufleba, negatiur planSi, gulisxmobs 

rogorc pirovnebis Tavisuflebas, ar gamoavlinos sakuTari azri, agreTve, 

imas, rom uari Tqvas vinmes mosmenaze). 

magram, strasburgs sasamarTlos precedentebis mixedviT, aseTi 

SemTxvevebi zogjer realuri dacviTac sargeblobs. 

magaliTad, rodesac saqme religiuri azrebis gamoxatvas Seexeba, maTi 

SezRudvis gamarTlebuloba konvenciis me-9 muxlis konteqstSi fasdeba. es 

konteqsti ki imas gulisxmobs, rom aseTi azrebis `Tavsmoxveva~ (Tu 

aSkarad miuRebel formebTan da saSualebebTan ara gvaqvs saqme) `religiuri 

rwmenis propagandad~ SeiZleba iqnes miCneuli, rac religiis Tavisuflebis 

uflebis erT-erT komponents warmoadgens. Sesatyvisi magaliTia saqme 

Kokkinakis v. Greece. am saqmeSi momCivnebi miuTiTebdnen, rom maTi nacnobi 
ieRoveli col-qmari, maTi nebis sawinaaRmdegod, maTsave binaSi eweoda 

TavianTi religiuri ideebis propagandas da Tavs axvevda maTTvis miuRebel 

Sexedulebebs. evropulma sasamarTlom miiCnia, rom ieRovas mowmeebis 

qcevaSi araferi iyo ukanono da rom isini axorcielebdnen religiis 

Tavisuflebis uflebas, romelic TavisTavSi gulisxmobda religiuri 

ideebis propagandis uflebas sakuTar religiaze sxvaTa moqcevis mizniT.10 

`ardaculobis~ viTareba Zalze xSirad ukavSirdeba gamoxatvis 

Tavisuflebis borotad gamoyenebis SemTxvevebs. 

saerTod Znelia mkveTri mijnebis gavleba da imis zustad gansazRvra, 

sad da rodis gadaizrdeba Tavisuflebis Tanaarsi `movaleobebisa da 

pasuxismgeblobis~ ugulvebelyofa am Tavisuflebis borotad sargeblobaSi. 

erTi ram cxadia: gamoxatvis Tavisuflebis borotad gamoyeneba uTuod 

gulisxmobs `movaleobebisa da pasuxismgeblobis~ uxeS darRvevas da,  

SeiZleba iTqvas, warmoadgens mis ukidures, uares gamovlinebas. 

Sesabamisia misdami damokidebulebac: rogorc wesi, is yovelTvis 

daucvelia (faqtobrivad),11 magram, sxvadasxva SemTxvevebisadmi midgoma 

sxvdasxvagvaria. 

9 D.G.Harris, M.O.Boyle, C.Warbrick. Law of the European convention on Human Rights; Butterwarths, London, 
Dublin, Edinburgh, 1995; reprinted 1999; gv.373.
10Kokkinakis v. Greece, judgment of 25 May 1993.  
11

magaliTisaTvis ix. saqmeebi Engel and Others v. Netherlands, (judgment of 8 June, 1976, series A. No22) da 
R.Volkmer v. Germany (decision of 22 November 2001). 
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_ zogjer am faqtoris arseboba Sesabamisi SemTxvevis daucvelobis 

dasabuTebis sistemaze gavlenas ver axdens; misi SezRudvis 

gamarTlebulobis Sefaseba mainc me-10 muxlis me-2 punqtis WrilSi 

xorcieldeba. 

_ zogjer ki (da es iSviaTad xdeba), viTareba principulad icvleba. 

evropuli sasamarTlo gamonakliss uSvebs da acxadebs, rom Sesabamisi 

SemTxveva me-10 muxlis moqmedebis farglebidan gadis. igi iSveliebs 

konvenciis me-17 muxls, romelic konvenciiT gaTvaliswinebwuli 

uflebebisa da Tavisuflebebis borotad gamoyenebas krZalavs. 

amrigad, gamonaklisi SemTxvevebi, romlebic ara marto faqtobrivad, 

aramed samarTlebrivadac ar aris daculi da romlebsac ar moicavs 

konvenciis me-10 muxlis 1-li punqti, ukavSirdeba gamoxatvis Tavisuflebis 

borotad gamoyenebas. 

aqve unda iTqvas, rom aseTi midgomis sayrdeni mxolod me-17 muxli ki 

ar aris, aramed mTeli konvencia da misi sistema, uwinaresad ki misi 

preambula, romelSic gadmocemulia konvenciis saerTo suliskveTeba, misi 

Rirebulebebi da principebi.  

rodesac `gamoxatvis~ Sesabamisi SemTxveva ewinaaRmdegeba gamoxatvis 

Tavisuflebis fuZemdeblur gagebas, konvenciis Rirebulebebsa da 

principebs, evropuli sasamarTlos azriT, es warmoadgens gamoxatvis 

Tavisuflebis borotad gamoyenebis iseT SemTxvevas, romelic konvenciis me-

17 muxls gahyavs me-10 muxliT daculi sferodan. amitom, Sesabamis 

saCivrebs konvenciis me-10 muxlTan mimarTebaSi miuReblad miiCnevs 

`sagnobrivi SuaTavsebadobis~ gamo (ratione materiae). es garemoeba 

damatebiTi, ase vTqvaT, `procesualuri dadasturebaa~ imisa, rom Sesabamisi 

`gamoxatva~, marTlac, saerTod ar imyofeba konvenciis me-10 muxliT 

dacul sferoSi. 

Tumca, aqve unda iTqvas, rom aseT araordinarul gadawyvetilebebs 

evropuli sasamarTlo Zalze iSviaTad iRebs (da ara yovelTvis, anda 

xSirad, roca ki saqme gamoxatvis Tavisuflebis borotad gamoyenebas 

Seexeba); aseT gadawyvetilebas evropuli sasamarTlo maSin iRebs, rodesac 

saqme aqvs uflebaTa borotad gamoyenebasTan me-17 muxlis gagebiT12 da 

Tanac, ara yovelTvis. es garemoeba ki, Tavis mxriv, nawilobriv warmodgeba 

12
`uflebaTa borotad gamoyeneba~ farTo cnebaa. misi Sinaarsi, aucilebeli niSan-Tvisebebi da farglebi 

mkveTrad gansazRvruli ar aris. cxadia, rodesac saqme Seexeba konvenciis me-17 muxlis gamoyenebas, unda 

arsebobdes `uflebaTa borotad gamoyenebis~ iseTi SemTxveva (gageba), rogoric sakuTriv me-17 muxlSia 

aRwerili.
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me-17 muxlis saerTo daniSnulebidan13 da im rolidan, romelic mas 

konvenciis sistemaSi ekisreba: igi gamoiyeneba, rogorc bolo, ukiduresi 

saSualeba (instrument of last resort).14 
cxadia, yvelaze meti safuZveli imisa, rom gamoxatvis Tavisuflebis 

esa Tu is ganxorcieleba am Tavisuflebis borotad gamoyenebad CaiTvalos 

me-17 muxlis gagebiT, maSin arsebobs, rodesac saqme gvaqvs omisa da 

Zaladobis propagandasTan, rasobrivi, erovnuli, religiuri Tu sxvagvari 

Seuwynareblobis gamovlinebasTan (hate speech), magram miCneulia, rom 

maSinac ki, rodesac me-17 muxlis Sesatyvisoba dadgenilia, misi gamoyenebis 

sakiTxi unda gadawydes im safrTxis seriozulobis xarisxis mixedviT, 

romelic demokratiul sistemas Seeqmna.15 

evropuli sasamarTlos Sesatyvisi precedentebi ZiriTadad ukavSirdeba 

komunisturi, rasistuli da qsenofobiuri jgufebis mier gamoxatvis 

Tavisuflebis borotad gamoyenebis SemTxvevebs.16  

sagulisxmoa, rom aseTi iyo adamianis uflebaTa evropuli komisiis 

praqtikac. magaliTad, saqmeSi Glimmerveen and Hagenback  v. the Netherlands 
evropuli komisia daeyrdno konvenciis me-17 muxls, raTa gaemarTlebina me-

10 muxliTa da 1-li oqmis me-3 muxliT gaTvaliswinebuli momCivnis 

uflebebis SezRudva, kerZod, misi msjavrdeba rasistuli pamfletebis 

gavrcelebisaTvis da rasistuli platformiT arCevnebSi monawileobidan 

gamoricxva.17 

konvenciis me-17 muxlze dayrdnobiT me-10 muxlis dacvis sferodan 

evropulma sasamarTlom yvelaze ufro xSirad rasistuli, religiuri 

siZulvilis gamomxatveli iseTi Sexedulebebi gamoricxa, romlebic aSkarad 

agresiuli iyo, anda warmoadgenda istoriulad zustad dadgenili faqtebis 

_ adamianurobis winaaRmdeg Cadenili danaSaulis (ebraelTa devna, 

13
konvenciis me-17 muxls `uCveulos~ uwodeben, vinaidan misi momarjveba da gamoyeneba SeuZlia rogorc 

individs saxelmwifos winaaRmdeg, ise saxelmwifos individis uflebaSi Carevis gamarTlebis 

dasasabuTeblad. misi funqcia emsaxureba demokratiuli institutebis normaluri funqcionirebisa da 

totalitarizmis safrTxis Tavidan acilebis uzrunvelyofas. igi SemoRebuli iqna, rogorc instrumenti, 

politikuri uflebebiT komunisturi manipulaciebis winaaRmdeg. dResdReobiT igi fokusirdeba rasobriv 

da teroristul jgufebze. igi, imavdroulad, warmoadgens damatebiTi kontrolis saSualebas saimisod, 

rom saxelmwifom konvenciis me-15 muxli (`konvenciidan ukan daxeva~) TviTneburad ar gamoiyenos. 

D.G.Harris, M.O.Boyle, C.Warbrick. Law of the European convention on Human Rights; Butterwarths, London, 
Dublin, Edinburgh, gv.510-512.
14 Cf Purcell v. Ireland, No 15404/89. 262, 278 (1991). 
15 De Becker v.Belgium. No 214/56 B2 (1960) Com Rep. para 279. 
16 W.P. and Others v. Poland. No 42264/98, 2 September 2004; Schimanek v. Austria. No 32307/96, 1 February 2000. 
17 No 8348/78 and 8406/78, Glimmerveen and Hagenback  v. the Netherlands, 18 DR 187 (1979) 
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holokosti da sxv.) uaryofas, revizias anda apologias da imavdroulad 

gulisxmobda rasobrivi niSniT difamacias. 

naklebad agresiuli Sexedulebebis mimarT evropuli sasamarTlo 

konvenciis me-17 muxls ar iSveliebs, me-10 muxls gamoyenebadad miiCnevs da 

am muxlTan mimarTebaSi saCivris miuReblad cnobisas arsebiT argumentad 

mis `aSkara usafuZvlobas~ miuTiTebs. 

imis sailustraciod, Tu rogor asabuTebs strasburgis sasamarTlo am 

uiSviaTes gamonaklisebs, kerZod, konvenciis me-10 muxlis dacvis sferodan 

gansazRvruli Sinaarsis Sexedulebebis amoricxvas me-17 muxlis 

moSveliebiT, gagacnobT erT-erTi axali saqmis gaRodi safrangeTis 

winaaRmdeg (Garaudy v. France) Sinaarss. igi Seexeboda istoriulad zustad 

dadgenili faqtebis – holokostisa da sxvaTa uaryofas. 

momCivanma (mweralma da filosofosma) dawera wigni: `miTebi, romlebic 

safuZvlad udevs israelis politikas (Les myths, fondateurs de la politique 
israélienne). wignis gamoqveynebis Semdeg ramdenime organizaciam waradgina 

sarCeli im zianis anazRaurebis moTxovniT, romlebic maT ganicades wignis 

avtoris mier sajaro rasobrivi difamaciis da maT mimarT siZulvilisa da 

agresiis gaRvivebis Sedegad. momCivnis mimarT aRiZra sisxlis samarTlis 

saqme. saboloo jamSi, is cnobili iqna damnaSaved `adamianurobis winaaRmdeg 

Cadenil danaSaulTa uaryofisaTvis~, agreTve, garkveul pirTa jgufis 

(ebraelebis) sajaro difamaciis, rasobrivi diskriminaciisa da maT mimarT 

zizRis gaRvivebisaTvis. 

evropulma sasamarTlom momCivnis saCivari me-10 muxlTan mimarTebaSi 

miuReblad cno `sagnobrivi SeuTavsebadobis~ da `aSkara usafuZvlobis~ 

motivebiT. man konvenciis me-10 muxlis gamoyenebadobis TvalsazrisiT 

gansxvavebulad Seafasa momCivnis wignSi gamoTqmuli Sexedulebebi: maTi 

erTi nawili, kerZod, adamianurobis winaaRmdeg danaSaulis Cadenis 

dadgenili da sayovelTaod aRiarebuli faqtebis uaryofa, man ar miiCnia 

`azris gamoxatavad~, romelic konvenciis me-10 muxliT iyo daculi da 

romlis SezRudvis gamarTlebulobac am muxlis me-2 punqtis safuZvelze 

unda ganxorcielebuliyo. amitom, masTan mimarTebaSi saCivris miuReblobis 

motivad man `sagnobrivi SeuTavsebadoba~ daasaxela. xolo iseT 

SexedulebebTan mimarTebaSi ki, romlebic man SesaZleblad CaTvala, rom 

`gamoxatavad~ miCneuliyo me-10 muxlis gagebiT, saCivari `aSkara 

usafuZvlobis gamo~ ar miiRo (ramdenadac maTi SezRudva saCivris 

misaRebobis stadiazeve gamarTlebulad Seafasa). 
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evropulma sasamarTlom kerZod aRniSna, rom gamoxatvis Tavisufleba 

gansazRvrul SezRudvebs eqvemdebareboda; pronacistuli politikis 

gamarTleba, iseve, rogorc zustad dadgenili istoriuli faqtebis 

(magaliTad, iseTebis, rogoric iyo holokosti – faSistebis mier ebraelTa 

masobrivi ganadgureba da sxva) uaryofa an revizia saerTod ar xvdeboda 

konvenciis me-10 muxlis garantiebis qveS. evropuli sasamarTlos 

miTiTebiT, konvenciis me-17 muxls aseTi SemTxvevebi konvenciis me-10 

muxlis moqmedebis sferodan gahyavda. 

evropulma sasamarTlom aRniSna, rom momCivnis msjavrdeba 

adamianurobis winaaRmdeg mimarTuli danaSaulis uaryofisaTvis unda 

Sefasebuliyo me-17 muxlis konteqstSi. wignSi momCivani saeWvos xdida 

meore msoflio omTan dakavSirebuli iseTi istoriuli faqtebis 

namdvilobas, romlebic  kargad da zustad iyo dadgenili. kerZod – 

nacisturi reJimis mier ebraelTa devnas, holokosts, niunbergis 

sasamarTlos. is, agreTve, uaryofda nacistebis mier Cadenil danaSaulTa 

simZimesa da xarisxs. evropuli sasamarTlos azriT, adamianurobis 

winaaRmdeg Cadenil danaSaulTa uaryofa warmoadgenda ebraelTa rasobrivi 

difamaciisa da maT mimarT siZulvilis gavrcelebis erT-erT yvelaze ufro 

gamokveTil formas. aseTi masStabis istoriuli faqtebis uaryofa an 

revizia Zirs uTxrida im Rirebulebebs, romlebic safuZvlad edo brZolas 

rasizmisa da antisemitizmis winaaRmdeg da SeeZlo seriozuli ziani 

mieyenebina sazogadoebrivi wesrigisaTvis. aseTi moqmedebebi uxeSad 

xelyofda sxva pirTa uflebebs da SeuTavsebeli iyo demokratiasa da 

adamianis uflebebTan. masze pasuxismgebeli pirebi, evropuli sasamarTlos 

azriT, eWvgareSea rom isaxavdnen miznebs, romlebic akrZaluli iyo 

konvenciis me-17 muxliT.18 

sasamarTlom isic miuTiTa, rom momCivnis wignis Sinaarsis didi 

nawili, naSromis saerTo tonaloba da, Sesabamisad, misi mizani, Tavisi 

xasiaTiT nihilisturi iyo da ewinaaRmdegeboda konvenciis fuZemdeblur 

principebs, romlebic konvenciis preambulaSi iyo asaxuli, kerZod _ 

samarTlianobasa da sayovelTao mSvidobas. evropuli sasamarTlos azriT, 

momCivani cdilobda konvenciis me-10 muxli borotad gamoeyenebina iseTi 

miznebisaTvis, romlebic ewinaaRmdegeboda konvenciis arssa da 

suliskveTebas. misi miTiTebiT, Tu aseTi miznebi daSvebulad iqneboda 

18
igulisxmeba konvenciiT gacxadebuli romelime uflebis an Tavisuflebis ararad qcevis, an maTi imaze 

meti xarisxiT SezRudvis mizani, vidre es sakuTriv konvenciiT aris gaTvaliswinebuli.
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aRiarebuli, isini ararad gadaaqcevdnen konvenciiT gaTvaliswinebul 

uflebebsa da Tavisuflebebs. 

evropulma sasamarTlom daaskvna, rom konvenciis me-17 muxlis ZaliT, 

momCivani veRar moiSveliebda me-10 muxls adamianurobis winaaRmdeg 

Cadenili danaSaulis uaryofis gamo pasuxismgeblobisagan Tavis dasaRwevad. 

man saCivari miuReblad cno `sagnobrivi SeuTavsebadobis~ gamo. 

amasTan, rogorc zemoT aRvniSneT, sasamarTlom ar uaryo momCivnis 

saCivris ganxilvis SesaZlebloba konvenciis me-10 muxlis konteqstSi 

wignis im nawilTan mimarTebaSi, romelSic gadmocemuli iyo israelis 

saxelmwifosa da ebraelTa saTvistomos moqmedebaTa kritika, rac erT-erTi 

safuZveli gaxda momCivnis dasjisa, maT Soris – rasobrivi difamaciisa da 

rasobrivi siZulvilis gavrcelebisaTvis. 

Zalze sagulisxmoa is garemoeba, rom evropulma sasamarTlom aqac 

saeWvod miiCnia konvenciis me-10 muxlis gamoyenebadoba. man miuTiTa, rom 

sasamarTlos seriozuli eWvebi gaaCnda, SeiZleboda Tu ara, wignis saerTo 

nihilisturi tonalobis gaTvaliswinebiT, aseTi Sexedulebebis gamoxatva 

moqceuliyo konvenciis me-10 muxlis moqmedebis qveS. magram, saboloo 

jamSi, man dauSva, rom isini SeiZleboda miCneuliyo `gamoxatavad~ me-10 

muxlis gagebiT. Sesabamisad, misi SezRudvis gamarTlebuloba me-10 (II) 

muxlis safuZvelze unda garkveuliyo. 

man udaod miiCnia, rom momCivnis gamoxatvis TavisuflebaSi 

saxelmwifos Careva emsaxureboda konvenciiT gaTvaliswinebul sul mcire, 

or kanonier mizans - `uwesrigobasa da danaSaulis Tavidan acilebas~, da, 

`sxva pirTa uflebebisa da reputaciis dacvas~. sasamarTlom wignis mTeli 

Sinaarsisa da tonalobis gaTvaliswinebiT, uyoymanod aRiara SezRudvis 

safuZvlebis `Sesabamisoba da sakmarisoba~ da, masTan erTad, momCivnis 

uflebebSi saxelmwifos Carevis `aucilebloba demokratiul 

sazogadoebaSi~ da am mimarTebaSi saCivari miuReblad cno `aSkara 

usafuZvlobis~ motiviT.19 

istoriuli faqtebis reviziasa da am gziT sxva pirTa difamacias 

Seexeboda agreTve saqme Chauvy and others v. France.20 magram imis gamo, rom 
am saqmeSi arc Sesabamisi movlenebi miekuTvneboda zustad dadgenili 

faqtebis kategorias, da arc difamacia efuZneboda rasobriv niSans, 

evropulma sasamarTlom SesaZleblad miiCnia sakiTxis me-10 muxlis 

konteqstSi ganxilva: 

19 Garaudy v. France, judgment of 24 June 2003.
20 Chauvy and Others v. France, judgment of 29 June 2004. 



147

momCivanma dawera wigni, romelSic gaaSuqa me-2 msoflio omis 

periodTan dakavSirebuli zogierTi istoriuli movlena, romelic 

Seexeboda safrangeTis winaaRmdegobis moZraobas. wignSi eWvis qveS iyo 

dayenebuli am moZraobis erT-erTi mebrZolis raimond obrakis saqcieli da 

miniSnebuli iyo mis mier Ralatis Cadenaze, rasac, avtoris azriT, Sedegad 

mohyva gestapos mier winaaRmdegobis moZraobis liderTa dapatimreba. 

b-nma da q-nma obrakebma aRZres saqme ciliswamebisaTvis. sasamarTlom 

gamoitana gamamtyunebeli ganaCeni winaaRmdegobis moZraobis wevrebis mimarT 

cilismwamebluri monaWoris gavrcelebisaTvis, miusaja jarima da 

kompensaciis gadaxda. 

evropulma sasamarTlom miiCnia, rom wignis mizans warmoadgenda 

istoriuli movlenebis Sesaxeb oficialuri versiis dabejiTebiT uaryofa 

da xalxis imaSi darwmuneba, rom obrakma Ralatis aqti Caidina. man aRniSna, 

rom istoriuli simarTlis Zieba warmoadgenda gamoxatvis Tavisuflebis 

ganuyofel nawils da mocemul SemTxvevaSi es mniSvnelovani istoriuli 

sakiTxi, romoelic warmoadgenda istorikosebisa da sazogadoebis 

xangrZlivi debatebis sagans, ar miekuTvneboda zustad dadgenili faqtebis 

(rogoric iyo `holokosti~) kategorias, romlis uaryofasa an 

gadasinjvazec ar gavrceldeboda konvenciis me-10 muxlis garantiebi me-17 

muxlis ZaliT. amitom, mocemul SemTxvevaSi, gamoxatvis Tavisuflebis 

SezRudvis gamarTlebuloba me-10 muxlis safuZvelze unda Sefasebuliyo. 

evropulma sasamarTlom gaiziara erovnuli sasamarTlos Sefaseba, rom 

wignis Sinaarsi ewinaaRmdegeboda istoriuli meTodis umniSvnelovanes 

wesebs da Seicavda aSkarad daujerebel gamonagons. man arc Carevis 

`Tanazomiereba~ uaryo: gaiTvaliswina, rom wignis tiraJis ganadgurebis 

gadawyvetileba ar iqna miRebuli da faqtobrivad akrZaluli ar iyo. 

amitom, man ar cno konvenciis me-10 muxlis darRveva. 

konvenciis me-17 muxlis gamoyenebis dasabuTebis TvalsazrisiT, 

yuradRebas ipyrobs agreTe saqme Norwood v. the United Kingdom. 

momCivanma, romelic iyo britaneTis nacionaluri (ukiduresad 

memarjvene Sexedulebebis mqone) politikuri partiis - `BNP~-s wevri, 

Tvisi sacxovrebeli saxlis fanjaraze gamoakra plakati warweriT: `islami 

ganidevnos britaneTidan! – davicvaT britaneli xalxi! (Islam out of Britain! – 
Protect the British People!). plakatze gamoxatuli iyo agreTve 

naxevarmTvarisa da varskvlavis simbolo akrZalvis formiT. igi 

gaasamarTles mZime samarTaldarRvevis CadenisaTvis sazogadoebrivi 

wesrigis Sesaxeb aqtis (1986) me-5 muxlis safuZvelze da daajarimes. 
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erovnulma sasamarTloebma miiCnies, rom plakati warmoadgenda islamis 

religiasa da mis mimdevrebze Tavdasxmas. 

momCivnis azriT, misi msjavrdeba da dajarimeba warmoadgenda 

gamoxatvis TavisuflebaSi ukanono Carevas. 

evrpoulma sasamarTlom gaiziara erovnul sasamarTloTa Sefaseba, rom 

plakati warmoadgenda Tavdasxmas britaneTSi mcxovreb ganurCevlad yvela 

muslimanze, rac SeuTavsebeli iyo konvenciiT aRiarebul da 

uzrunvelyofil RirebulebebTan, kerZod – tolerantobas, socialur 

mSvidobasa da diskriminaciis akrZalvasTan. sasamarTlos daskvniT, aseTi 

qmedeba warmoadgenda aqts, romelic konvenciis me-17 muxliT iyo 

ganulisxmebi. amitom, misi saCivari miuReblad gamocxadda, rogorc 

konvenciis debulebebTan (ratione materiae) SeuTavsebeli.21 

evropuli sasamarTlos Sesabamisi praqtikis gacnoba mowmobs, rom igi 

cdilobs, rac SeiZleba SezRudos im SemTxvevaTa wre, romlebsac 

konvenciis me-17 muxli me-10 muxlis dacvidan gamoricxavs. magaliTad, igi 

iSviaTad miiCnevs ama Tu im istoriul faqtebs zustad dadgenilad da, miT 

umetes iseTad, romelTa uaryofac konvenciis me-17 muxlis amoqmedebas 

gamoiwvevs.  

TavisTavad is garemoeba, rom rasistuli Sexedulebebis, iseve, rogorc 

Seuwynareblobis sxva gamovlinebebis SezRudva ar xorcieldeba yovelTvis 

me-17 muxlis safuZvelze da Sesabamisi dasabuTeba me-10 muxlis me-2 

punqts eyrdnoba, imis dasturia, rom, TumcaRa saerTo tendenciis 

Sesabamisad maT saxelmwifos SuzRudvisagan susti dacva gaaCniaT, magram 

faqtobrivad me-10 muxlis moqmedebis farglebSi imyofebian. 

amasTan dakavSirebiT ramdenime kritikuli SeniSvna gvsurs gamovTqvaT. 

Cveni SexedulebiT, rasistuli Sinaarsis gancxadebebis mimarT evropuli 

sasamarTlos midgoma ufro calsaxa unda iyos. aseTi gancxadebebi 

mTlianad SeuTavsebelia gamoxatvis Tavisuflebis fuZemdeblur gagebasTan, 

warmoadgens am Tavisuflebis borotad gamoyenebas, ewinaaRmdegeba 

konvenciis Rirebulebebs da antidemokratiulia Tavisi arsiT. amitom, 

gacilebiT samarTliani iqneboda maTi mTlianad gamoricxva konvenciis me-10 

muxliT daculi sferodan. konvenciis me-17 muxli, iseve, rogorc 

konvenciis preambula, romelSic konvenciis miznebi da Rirebulebebia 

gacxadebuli, vfiqrobT, sakmarisi logikuri da iuridiuli safuZvelia am 

nabijis gadasadgmelad. ufro metic, konvencia rasobrivi diskriminaciis 

Sesaxeb, iseve rogorc sxva saerTaSoriso samarTlebrivi aqtebi am sferoSi 

21 Appl. no. 23131/03; Norwood v. the United Kingdom, decision of 16 November 2004.. 
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aseve SeiZleba gamoyenebul iqnes, rogorc arapirdapiri dasturi 

zemoaRniSnuli nabijis gadasadgmelad. uaRresad sagulisxmoa 2004 wlis 

12 Tebervals evropis sabWos ministrTa komitetis mier miRebuli 

`deklaracia mediaSi politikuri debatebis Tavisuflebis Sesaxeb~. igi 

sagulisxmoa imitomac, rom igi swored konvenciis xelSemkvrel 

saxelmwifoTa saerTo nebis gamoxatulebas warmoadgens. am deklaraciaSi 

xazgasmiT aris naTqvami, rom `politikuri debatebis Tavisufleba ar 

moicavs rasistuli azrebis, iseve, rogorc iseTi azrebis gamoxatvis 

Tavisuflebas, romlebic warmoadgenen siZulvilis, qsenofobiis, 

antisemitizmisa da Seuwynareblobis nebismieri formiT waqezebas~. 

aseTi winadadeba mxolod konceptualuri mosazrebebiT ki ar aris 

nakarnaxevi (anu imiT, Tu principulad ra aris swori da samarTliani), 

aramed evropuli sasamarTlos Sesabamisi praqtikis erTgvari 

araTanmimdevrulobiTac. 

am araTanmimdevrulobas ramdenime gamovlineba aqvs. 

1) evropuli sasamarTlo araTanamimdevrulia konvenciis me-10 muxlTan 

mimarTebaSi konvenciis me-17 muxlis gamoyenebis sakiTxSi (aRmoCnda, rom me-

17 muxlis moSvelieba sxvadasxva SemTxvevaSi sruliad sxvadasxva 

funqciuri datvirTvis matarebelia, rac zogjer gaugebrobisa da 

`samarTlebrivi gaurkvevlobis~ wyaro SeiZleba gaxdes). 

2) evropuli sasamarTlo araTanmimdevrulia rasistuli 

Sexedulebebisadmi midgomisas (zogjer is metismetad liberalurad 

gamoiyureba). 

ufro dawvrilebiT: 

evropuli komisiisa da sasamarTlos praqtikaSi aRmoCnda precedentebi, 

sadac konvenciis me-17 muxlis momarjveba imis dasabuTebas ki ar 

emsaxureba, rom Sesabamisi `gamoxatva~ gasulia me-10 muxlis dacvis 

sferodan, aramed imisa, rom misi SezRudva konvenciis me-10 (II) muxlis 

safuZvelze gamarTlebuli iyo. 

magaliTad, saqmeebSi CF Purcell v. Ireland22 da Kühnen v. FRG,23 adamianis 

uflebaTa evropulma komisiam gamoiyena me-17 muxli Tavisi im daskvnis 

dasabuTebis gasamyareblad, rom gamoxatvis TavisuflebaSi Careva 

gamarTlebuli iyo me-10 (II) muxlis safuZvelze. 

ase rom, konvenciis me-17 muxlis gamoyeneba (momarjveba) me-10 muxlTan 

mimarTebaSi or gansxvavebul rols asrulebs. zogjer igi iuridiuli 

22 No 15404/89. CF Purcell v. Ireland , 262, 278 (1991). 
23 No12194/86. Kühnen v. FRG, 56.DR.205 (1988). 
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sayrdenia imis dasasabuTeblad, rom esa Tu is `gamoxatva~ CaiTvalos 

konvenciiT gaTvaliswinebuli Tavisuflebis borotad gamoyenebis iseT 

SemTxvevad, romelic veRar iqneba miCneuli, rogorc me-10 muxliT dacul 

sferoSi myofi. xolo zogjer ki, igi mxolod damatebiTi argumentia me-10 

(II) muxlis safuZvelze misi SezRudvis gamarTlebulobis Sefasebisa. 

sxva sityvebiT rom vTqvaT, erT SemTxvevaSi me-17 muxls Sesabamisi 

`gamoxatva~ gahyavs me-10 muxliT daculi sferodan, meore SemTxvevaSi ki 

ara. 

jer erTi, Tu SemTxvevaTa meore wyebaSi me-17 muxlis moSvelieba, 

Sesabamisi SemTxvevis gamoxatvis Tavisuflebis borotad gamoyenebad (me-17 

muxlis gagebiT) kvalifikaciis dadasturebaa, maSin gaugebaria, es 

SemTxvevebic ratom ar gahyavs me-17 muxls me-10 muxliT daculi sferodan 

da riTi gansxvavdeba isini SemTxvevaTa pirveli wyebisagan. miT umetes, rom 

arsebobs kidev mesame kategoria SemTxvevebisa, sadac evropulma 

sasamarTlom gamoxatvis Tavisuflebis SezRudva me-10 (II) muxlis 

safuZvelze gamarTlebulad cno swored imitom, rom igi warmoadgenda am 

Tavisuflebis borotad gamoyenebas, magram me-17 muxli aranair konteqstSi 

moxseniebulic ki ar iyo.24 

meore, me-17 muxlis moSvelieba me-10 (II) muxlis safuZvelze 

gamoxatvis Tavisuflebis SezRudvis dasabuTebis gasaZliereblad, akninebs 

SemTxvevaTa pirvel wyebaSi me-17 muxlis funqciur datvirTvas da 

xelovnur barierebs uqmnis imis naTlad warmodgenas, Tu ras gulisxmobs 

debuleba imis Sesaxeb, rom `me-17 muxls Sesabamisi SemTxveva gahyavs me-10 

muxliT daculi sferodan~ _ imas, rasac is logikurad unda niSnavdes 

(rom Sesabamisi SemTxveva saerTod ar aris daculi me-10 muxliT), Tu 

raime sxvas. 

is garemoeba, rom konvenciis me-17 muxli mxolod ukidures, 

gansakuTrebul SemTxvevaSi gamoiyeneba da warmoadgens bolo saSualebas, 

srulebiTac ar unda iwvevdes aseT aRrevas. misi gamoyenebadobis dabali 

sixSire samarTlebrivi da zogjer politikuri mizanSewonilobis sakiTxia 

da, rogorc Cans, nakarnaxevia im sazrunaviT, rom misi arseboba, TavisTavad, 

ar gadaiqces gamoxatvis Tavisuflebis (iseve, rogorc konvenciiT 

gaTvaliswinebuli sxva uflebebis) gaumarTlebeli SezRudvisa da me-10 

muxlis garantiebisagan misi xelovnuri mowyvetis meqanizmad. Cven aqcenti 

gavakeTeT me-17 muxlis sxvadasxvagvar gamoyenebaze da misgan momdinare 

24 Engel and others v. the Netherlands (08.07.1976); R.Volkmer v. Germany (22.11.2001). G.Pitkevich v. Russia 
(08.02.2001).
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`samarTlebriv gaurkvevlobaze~, romelic SeuZlebels xdis sruli 

darwmunebiT imis mtkicebas, ra aris daculi konvenciis me-10 muxlis 1-li 

punqtiT, da ra ara, marTlac arsebobs Tu ara `gamoxatvis~ iseTi 

SemTxvevebi, romlebzec saerTod ar vrceldeba me-10 muxlis moqmedeba. 

axla rac Seexeba meore saxis araTanamimdevrulobas: 

rogorc aRvniSneT, evropuli sasamarTlo zogjer liberalur da 

Semwynareblur damokidebulebas avlens iseTi SemTxvevebis mimarT, 

romlebic mxolod arapirdapir gulisxmobs rasistuli ideebis 

propagandas, anda warmoadgens aseTi Sexedulebebis gavrcelebis 

xelSewyobas. 

rasistuli Sexedulebebis arapirdapiri propaganda, anda maTi 

gavrcelebis xelSewyoba, cxadia, `movaleobebisa da pasuxismgeblobis~ 

darRvevis gacilebiT nakleb xarisxs gulisxmobs da, amdenad, maTdami 

damokidebuleba marTlac SeiZleba iyos ufro liberaluri. magram, amis 

miuxedavad, calkeul saqmeebze miRebulma gadawyvetilebebma da, miT ufro, 

Sesabamisma argumentaciam, Segviqmna STabeWdileba, rom maT mimarT imaze 

meti liberalizmi iyo daSvebuli, vidre rac gonivruli da samarTliani 

iqneboda Sesabamis SemTxvevebSi. 

amis sailustarciod or magaliTs gagacnobT. 

evropulma sasamarTlom ganixila yofili nacistis – marSal petenis 

(romelic pasuxismgebeli iyo safrangeTSi 10 aTasi ebraelis 

deportaciisaTvis sikvdilis banakebSi) reabilitaciis mizniT sareklamo 

gancxadebis SezRudvis marTlzomiereba (saqme Lehideux and Isorni v.
France).25 marTalia, man aRniSna, rom pronacistuli politikis gamarTleba 

ver isargeblebda me-10 muxlis dacviT, magram miiCnia, rom reklamis 

teqsti aseT rames ar Seicavda. es daskvna mxolod im garemoebas 

eyrdnoboda, rom reklamis teqstSi ar iyo aRniSnuli marSal petenis 

warsuli saqmianoba da misi pasuxismgebloba adamianTa mkvlelobisaTvis. igi 

ar Seicavda `nacisturi sisastikisa da TviTnebobis~ raime gamarTlebas. 

garda amisa, sasamarTlom miuTiTa, rom igi ver iqneboda msajuli iseT 

sakiTxebze, romelic Seexeboda movlenebs, romelTa interpretacia 

istorikosebis davis sagans warmoadgenda. evropulma sasamarTlom imasac 

mianiWa mniSvneloba, rom istoriuli movlenebidan gasuli iyo 40 welze 

meti da maSinac ki, Tu gamonaTqvamebi kvlavac aRvivebdnen uTanxmoebas da 

tanjvas ayenebdnen mosaxleobas, maT winaaRmdeg gamoyenebuli RonisZiebebi 

ar SeiZleboda yofiliyo iseTive mkacri, rogoric 10 an 20 wlis win. 

25 Lehideux and Isorni v. France, judgment of 23 September 1998.
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ufro metic, evropulma sasamarTlom miuTiTa, rom yovel qveyanas ufleba 

hqonda, Riad da Tavisuflad emsjela Tavisi istoriis Sesaxeb `civi 

gonebiTa da vnebaTa Relvis gareSe~ da aucileblad miiCnia isic ki 

Seexsenebina, rom konvenciis me-10 muxli icavda `Seuracxmyofel, 

gamaognebel da SemaSfoTebel ideebsa da informacias~ da, rom aseTi iyo 

pluralizmis, Semwynareblobisa da liberalizmis moTxovnebi. 

saboloo jamSi, sasamarTlom yofili nacistis reabilitaciisaken 

mowodeba ar miiCnia arc nacizmis ideebis propagandad da arc gamoxatvis 

Tavisuflebis borotad gamoyenebad. Sesabamisad, man ara Tu ar 

dauqvemdebara es sakiTxi konvenciis me-17 muxls, aramed saerTod 

gaumarTleblad Seafasa SezRudva konvenciis me-10 (II) muxlis konteqstSi. 

Cveni azriT, evropuli sasamarTlos es gadawyvetileba da miT ufro 

misi argumentacia Zalze sakamaToa. aTi aTasobiT adamianis mkvlelobisaTvis 

pasuxismgebeli piris reabilitaciisaken mowodeba, arapirdapir, nacisturi 

ideebis propagandas Tu ara, maT Semwynareblobas mainc gulisxmobs. ara 

mgonia, rom demokratiuli sazogadoebisaTvis damaxasiaTebeli 

`Semwynarebloba~ nacisturi ideebis Semwynareblobasac gulisxmobdes. 

garda amisa, Tuki im istoriul movlenebze saubari, romelic faSisturi 

diqtaturis wlebs ukavSirdeba `civi gonebiTa da vnebaTa Relvis gareSe~ 

gansjis sagani SeiZleba gaxdes, maSin ratomRa ar Seiwynara man 

zemoTganxilul Garaudy-s saqmeSi (israelis politikis Sesaxeb) wignis 

avtoris nihilizmi? maSinac xom iyo gasuli istoriuli movlenebidan 40-

ze meti weli? 

Cven Zalze Sorsa varT imis mcdelobisagan, erTmaneTTan gavaTanabroT 

zemoT ganxilul or saqmeSi `gamoxatvis~ Tavisuflebis ganxorcielebis 

Sedegad kanonieri interesebisaTvis Seqmnili saSiSroebis xarisxebi, magram 

aseTi didi amplituda da metismetad gansxvavebuli midgoma, Cveni azriT, 

evropuli sasamarTlos araTanmimdevrulobisa da aseTi kategoriis saqmeebis 

mimarT usistemo mopyrobis gamovlinebaa. yovel SemTxvevaSi, cnobili 

nacistis reabilitaciisaken mowodebis dacva demokratiul sazogadoebaSi 

liberalizmisa da Semwynareblobis argumentiT, saerTo fonis 

gaTvaliswinebiT, alogikuri da gaumarTlebelia. 

saqmeSi Jersild v. Denmark miRebuli gadawyvetileba kidev ufro 

sakamaTod gvesaxeba. es saqme Seexeboda televiziis Jurnalists, romelmac 

eTerSi gauSva rasistuli ganwyobilebebis mqone axalgazrdebis jgufTan 

interviu, ra drosac aSkarad rasistuli Sexedulebebi, ukiduresad 

Seuracxmyofeli da damamcirebeli epiTetebi iqna gamoTqmuli daniaSi 
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mcxovrebi emigrantebisa da eTnikuri umciresobebis misamarTiT. interviuSi 

saerTod uaryofili iyo zogierTi eTnikuri jgufis kuTvnileba adamianuri 

arsebebisadmi, Savkanianebi ki Sedarebuli iyvnen gorilasTan. Jurnalistma, 

Tavis mxriv, araferi daupirispira amas da ar gamoxata damgmobi pozicia.26 

evropulma sasamarTlom miiCnia, rom Jurnalistis msjavrdeba 

rasistuli ideebis gavrcelebis xelSewyobisaTvis gamarTlebuli ar iyo. 

vfiqrobT, sadao ar unda iyos is garemoeba, rom am SemTxvevaSi saqme 

gvqonda rasobrivi niSniT masobriv sajaro difamaciasTan, anu, TavisTavad 

Zalze seriozul danaSaulTan. amitom, aseTi Sexedulebebis gavrcelebis 

SesaZleblobis micema konvenciis me-17 muxlis gamoyenebadobis 

Sesatyvisobaze Tu ar metyvelebda, imas mainc `imsaxurebda~, rom me-10 (II) 

muxlis safuZvelze SezRuduliyo `sxva pirTa uflebebisa da reputaciis~ 

aseTi uxeSi xelyofis gamo. mainc, evropulma sasamarTlom prioriteti 

Jurnalistis Tavisuflebas mianiWa. man, am SemTxvevaSi, ratomRac ar 

CaTvala, rom Jurnalisti arapirdapir inawilebda im `movaleobebsa da 

pasuxismgeblobas~, romlebic rasistuli ganwyobilebebis mqone 

axalgazrdebma aiRes TavianT Tavze emigrantebisa da sxvadasxva eTnikuri 

jgufebis rasobrivi niSniT difamaciisas. arada, Tavad evropuli 

sasamarTlos mier SemuSavebuli principis Tanaxmad, Jurnalistebi da 

gamomcemlebi (nawilobriv mainc) iziareben gamoTqmuli Sexedulebebis 

avtorTa `movaleobebsa da pasuxismgeblobas~.27 

vfiqrobT, am savsebiT swor princips pirdapir ewinaaRmdegeba 

ganCinebaSi miTiTebuli sasamarTlos Semdegi debuleba: `Jurnalistis dasja 

imisaTvis, rom sxva pirs daexmara gaevrcelebina Tavisi Sexedulebebi, 

seriozulad daazianebs masmediis wvlils Tavisufali sajaro debatebis 

gamarTvaSi.~ Zalian saeWvoa, rom rasistuli Sexedulebebis gavrceleba 

sazogadoebrivi interesis mqone sakiTxebze Tavisufal sajaro debatebSi 

(romelic ase Zvirad fasobs demokratiul sazogadoebaSi) wvlilis Setanas 

warmoadgendes, xolo maT gavrcelebaSi daxmareba ki masmediis rols 

Seesabamebodes demokratiul sazogadoebaSi. garda amisa, vfiqrob, evropul 

sasamarTlos metad unda gaeTvaliswinebina rasobrivi diskriminaciis yvela 

26 Jersild v. Denmark, judgment of 23 September 1994.
27
aseTi gnmarteba araerT saqmeSi misca evropulma sasamarTlom. magaliTad, Öztürk-is saqmeSi man miuTiTa, 

rom imis miuxedavad, iziarebda Tu ara gamomcemeli (igulisxmeba sadao wignis gamomcemeli) mis mier 

gamoqveynebul naSromSi gamoTqmul Sexedulebebs, igi avtoris mxardaWeris uzrunvelyofiT, monawileobda 

Sesabamisi azris gamoxatvis Tavisuflebis ganxorcielebaSi da arapirdapir iziarebda im `movaleobebsa da 

pasuxismgeblobas~, rasac avtori iRebda Tavis Tavze sazogadoebis winaSe Tavisi Sexedulebebis 

gavrcelebisas (Öztürk v. Turkey, judgment of 28 September 1999).
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formis aRmofxvris Sesaxeb (1965 wlis 21 dekemberi) saerTaSoriso 

konvenciis debuleba, romlis mixedviT, mxare-saxelmwifoebs evalebaT, ar 

dauSvan, rom sajaro xelisuflebam an sajaro institutebma xeli Seuwyon 

an waaqezon rasobrivi diskriminacia. sagulisxmoa, rom Jersild-is saqmis 

ganCinebaSi evropulma sasamarTlom aRniSna, konvenciis interpretaciisas 

adamianis uflebaTa sxva xelSekrulebani mxedvelobaSi rom unda yofiliyo 

miRebuli. amis miuxedavad, man erovnuli xelisuflebis gadawyvetileba, 

romelic, Cveni azriT, marTlac Seesabameboda zemoaRniSnuli konvenciis 

moTxovnas, ar gaiziara da miuTiTa, rom Jurnalistis dasasjelad 

gansakuTrebiT Zlieri mizezis arseboba (particularly strong reazon) iyo 

aucilebeli.  

sasamarTlom Tavis ganCinebaSi aRniSna, magram faqtobrivad ar 

gaiTvaliswina arc audio-vizualuri saSualebebis uSualo da Zlieri 

zemoqmedebis unari, Sesabamisi auditoriis sifarTove da is didi ziani, 

romelic ganicada uamravi adamianis uflebebma da reputaciam. vfiqrobT, 

rom is balansi, romelic adamianis uflebaTa evropulma sasamarTlom 

Jurnalistis uflebebsa da sxva pirTa uflebebsa da reputaciis dacvis 

interess Soris daadgina, arsebiTad usamarTloa. rogorc lousonma da 

sxermersma aRniSnes Jersild-is saqmesTan mimarTebaSi, `rasobrivad 

motivirebuli Seuwnarebloba Tu Zaladoba Zirfesvianad ewinaaRmdegeba 

sajaro wesrigs (ordre public) evropaSi~.28 
sayuradReboa, rom sasamarTlos es ganCineba miRebulia 12 xmiT 7-is 

winaaRmdeg. umciresobaSi darCenilma mosamarTleebma (maT Soris iyo 

sasamarTlos maSindeli prezidenti rolf risdali) `gansxvavebul azrSi~ 

sasamarTlos mier miRweuli balansis samarTlianoba eWvqveS daayenes. maTi 

azriT, raki rasistuli ideebis gavrceleba ar sargeblobda me-10 muxlis 

dacviT, es Tanabrad unda Sexeboda Jurnalistsac. `gansxvavebul azrSi~ 

naTqvamia, rom strasburgis sasamarTlo pirvelad Seejaxa SemTxvevas, sadac 

sxva pirTa uflebebi da reputacia aseTi seriozuli safrTxis winaSe 

aRmoCnda. samwuxarod, umravlesobam gacilebiT didi mniSvneloba mianiWa 

Jurnalistis Tavisuflebas, vidre imaT dacvas, vinc iZulebuli iyo 

gatanjuliyo rasobrivi siZulviliT. gadacemaSi yvelaze uxeSi 

gamonaTqvamebi iyo interviudan amokrefili. amis gaTvaliswinebiT, 

gansakuTrebiT aucilebeli iyo Jurnalistis mxridan mkafio, rasizmis 

damgmobi poziciis gamoTqma. gadacemis naxvis Semdeg, adamianTa did jgufs 

namdvilad ar darCeboda STabeWdileba, rom gadacema maTi reputaciisa da 

28 R.A.Lawson & H.G.Schermers, Leading Cases of the European Court of Human Rights, (sec. ed.) 1999, gv.585. 
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uflebebis dacvas emsaxureboda. da rom rasobrivi umciresobis dacva ar 

SeiZleboda yofiliyo imaze naklebad mniSvnelovani, vidre informaciis 

gavrcelebis ufleba sazogadod29 (xazgasma Cemia – e.g.). 

zemoaRniSnuli ori saqme, iseve, rogorc me-10 muxlTan dakavSirebuli 

evropuli sasamarTlos sxva praqtika adasturebs, rom `faqtobrivad 

daucvel~ sferoebSic ki Sesabamisi SemTxvevisadmi damokidebulebas 

konkretul saqmeze arsebuli sxvadasxva faqtorebis (zogjer niuansebisac 

ki) erToblioba gansazRvravs, da ara erTi romelime mTavari 

konceptualuri midgoma, rogori Sexedulebebi Tu informacia imsaxurebs 

dacvas da romeli ara. 

strasburgis  sasamarTlo cdilobs, evropuli konvenciis me-10 

muxliT gamoxatvis TavisuflebisaTvis Seqmnli garantiebi yovel saqmeSi 

efeqtianad iyos amoqmedebuli. swored aqedan warmodgeba konvenciis me-10 

muxlis 1-li punqtisaTvis uaRresad farTo, TiTqmis yovlismomcveli 

Sinaarsis miniWeba da masSi nebismieri azrisa Tu informaciis nebismieri 

formiTa Tu saSualebiT gamoxatvis uflebis damkvidreba. logika martivia: 

rac ufro farTo Sinaarsi eqneba me-10 muxlis 1-li punqts, miT ufro 

farTo iqneba im SemTxvevaTa wre, romelic me-10 muxlis me-2 punqtis 

garantiebiT isargeblebs. 

da mainc, debuleba imis Taobaze, rom evropuli konvenciis 1-li punqti 

gamoxatvis Tavisuflebas icavs mTlianad da yovelgvari SezRudva am 

muxlis me-2 punqtis safuZvelze unda iyos gamarTlebuli, bolomde 

utyuari ar aris, swored im iSviaTi gamonaklisebis gaTvaliswinebiT, 

romlebic Cven zemoT aRvwereT. praqtikam gamoavlina, rom `gamoxatvis~ 

zogierT SemTxvevaze me-10 muxlis 1-li punqtis Tundac formaluri dacvis 

gavrcelebac ki, principulad usamarTlo, aragonivruli da miuRebelia 

demokratiul sazogadoebaSi. 

logikuria, rom aseTi gamonaklisebi ukavSirdeba gamoxatvis 

Tavisuflebis borotad gamoyenebas da mis yvelaze ufro uares 

gamovlinebebs, kerZod im SemTxvevebs, romlebic isaxaven konvenciis me-17 

muxliT akrZalul miznebsa da, maSasadame, ewinaaRmdegebian konvenciis 

suliskveTebasa da Rirebulebebs. 

aqve aucileblad gvesaxeba mkiTxvelis yuradReba sagangebod 

gavamaxviloT im garemoebebze, rom gamoxatvis Tavisuflebis borotad 

29
ix. Joint Dissenting Opinion of Judgmes Ryssdal, Bernhardt, Spielman and Loizou; Joint Dissenting Opinion of 

Judges Gölcükeü, Russo and Valticos; Supplementary Joint Dissenting Opinion of Judges Gölcükeü and Valticos
saqmeze Jursild v. Denmark, judgment of 23 of September 1994. 
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gamoyeneba (TviT konvenciis me-17 muxlis gagebiTac ki), ar warmoadgens 

sakmaris formalur iuridiul safuZvels Sesabamisi SemTxvevis me-10 

muxlis dacvis sferodan gasayvanad. aseT gadawyvetilebas evropuli 

sasamarTlo mxolod uiSviaTes SemTxvevebSi iRebs da zrunavs saimisod, 

rom me-17 muxlis arseboba, TavisTavad, ar gadaiqcevs me-10 muxliT 

gaTvaliswinebuli garantiebis Semasustebel faqtorad.30 amitom me-17 

muxlis gamoyenebis zustad ganWvreta yovelTvis SesaZlebeli ar aris. 

saboloo jamSi, pasuxi kiTxvaze, arsebobs Tu ara iseTi `gamoxatva~, 

romelic ar aris daculi konvenciis me-10 muxlis 1-li punqtiT, 

konvenciis me-17 muxlis gamoyenebis araerTgvarovani praqtikis miuxedavad, 

dadebiTia. TumcaRa, Zalze gaWirdeba aseTi `gamoxatvis~ aucilebeli 

maxasiaTeblebis zusti, amomwuravi CamoTvla. 

umjobesi iqneboda saboloo daskvna mainc ase Camogveyalibebina: 

konvenciis me-10 muxli ar icavs `gamoxatvis~ iseT SemTxvevebs, 

romlebic Tavisi SinaarsiTa da mizandasaxulobiT ewinaaRmdegeba gamoxatvis 

Tavisuflebis fuZemdeblur gagebas, demokratiul Rirebulebebs da maTi 

Sedegebis gaTvaliswinebiT miuRebelia TviT demokratiul 

sazogadoebisaTvis damaxasiaTebeli tolerantobisa da Semwynareblobis 

miuxedavad. 

 

 

30
aseTi safrTxis arsebobis Sesaxeb araerTi mecnieri miuTiTebs. magaliTad entoni lesteri miiCnevs, rom 

konvenciis me-17 muxlis ganvrcobiTi interpretacia yovelgvar Sinaarss gamoaclis gamoxatvis 

Tavisuflebas im adamianebisaTvis, visac arapopularuli da eqstremistuli politikuri Sexedulebebi 

gaaCnia. igi mxedvelobaSi iRebs im garemoebasac, rom konvenciis me-15 muxli uSvebs am Tavisuflebisagan 

ukan daxevas omisa da eris arsebobisaTvis saSiSi sxva sagangebo mdgomareobis dros, rac, misi azriT, 

aseve seriozulad daazianebs sityvis Tavisuflebas aseT periodebSi. ix. Anthony Lester, Freedom of 
Expression, krebulSi The European System for the Protection of Human Rights, edited by R.Macdonald, F.Matscher & 
H.Petzold (Eds). 1993. gv.466. 
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konvenciis me-10 muxlis me-2 punqtSi miTiTebulia gamoxatvis 

Tavisuflebis SezRudvis sami ZiriTadi piroba: 

1) gamoxatvis Tavisuflebis ganxorcielebaSi Careva kanoniT unda iyos 

gaTvaliswinebuli; 

2) uflebis SezRudva unda emsaxurebodes mxolod im kanonier miznebs – 

mxolod im sajaro Tu kerZo interesebis uzrunvelyofas, romlebic 

sakuTriv me-10 muxlis me-2 punqtSia miTiTebuli;1 

3) gamoxatvis TavisuflebaSi Careva, anu am uflebis SezRudva 

aucilebeli unda iyos demokratiul sazogadoebaSi Sesabamisi kanonieri 

miznis misaRwevad. 

am samive pirobis dakmayofileba savaldebulo moTxovnaa imisaTvis, rom 

saxelmwifos mxridan gamoxatvis Tavisuflebis individur uflebaSi Careva 

gamarTlebulad iqnas miCneuli da Sewynarebuli strasburgis adamianis 

uflebaTa evropuli sasamarTlos mxridan. 

amasTan, Tavidanve unda iqnas mxedvelobaSi miRebuli, rom konvenciis me-

10 muxliT gaTvaliswinebuli SezRudvebi viwrod aris ganmartebuli. 

evropulma sasamarTlom araerTxel xazgasmiT miuTiTa, rom gamoxatvis 

Tavisufleba eqvemdebareboda rig gamonaklisebs, magram isini ganmartebuli 

unda yofiliyo viwrod~.2 

cxadia, rom `viwro ganmarteba~ SezRudvis samive pirobas Seexeba da imas 

emsaxureba, rom konvenciis me-10 muxliT SezRudvis SesaZleblobis daSvebam 

ar gamoiwvios gamoxatvis Tavisuflebis daculobis konvenciiT nagulisxmebi 

1
me-10 muxlis me-2 punqti iTvaliswinebs SezRudvas sxva pirTa uflebebis dasacavad. magram masSi raime 

specifikacia ar aris gakeTebuli da ar aris zustad gansazRvruli, Tu kerZod romeli uflebebi 

igulisxmeba `sxva pirTa uflebebSi~. amitom, Teoriulad, adamianis nebismieri ufleba SeiZleba masSi 

vigulvoT; maT Soris, cxadia, isinic, romlebic sakuTriv evropuli konvenciiT aris gaTvaliswinebuli. 

ufro metic, konvenciiT dadgenili zogierTi ufleba, Tavisi SinaarsiT, ukve aris gamoxatvis Tavisuflebis 

SemzRudveli. savsebiT viziarebT e.lesteris Tvalsazriss, romelic miiCnevs rom konvenciis zogierTi 

ufleba sityvis Tavisuflebis Sinaarsobriv farglebs isedac zRudavs. magaliTad, samarTliani ganxilvis 

uflebam (me-6 muxli) SeiZleba gaamarTlos sityvis Tavisuflebis zogierTi SezRudva; piradi da ojaxuri 

cxovrebis daculobis ufleba (me-8 muxli) icavs pirovnebis pativsa da reputacias usafuZvlo 

Tavdasxmebisagan da a.S. (ix. Anthony Lester, Freedom of Expression, krebulSi The European System for the 
Protection of Human Rights, edited by R.Macdonald, F.Matscher & H.Petzold (Eds). 1993. gv.466). 
2 Sunday Times (N 2); §50; Observer and Guardian, §59; Thorgeir Thorgeirson, §63; Nilsen et Johnsen, §43. 
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standartebis daweva.3 magram, mainc, `viwrod ganmartebis~ moTxovna 

sxvadasxvagvar mimarTebaSia zemoaRniSnul SemzRudvel pirobebTan. 

pirvel pirobasTan mimarTebaSi (`Careva~ rom kanoniT unda iyos 

gaTvaliswinebuli~) damokidebuleba, SeiZleba iTqvas, orgvaria. Sesabamisi 

ganmartebani, erTi mxriv, SezRudviTia, meore mxriv – ganvrcobiTi. 

magaliTad, is garemoeba, rom SezRudva ama Tu im Sida sakanonmdeblo aqtiT 

aris gaTvaliswinebuli, sruliadac ar aris sakmarisi saimisod, rom 

`kanoniT gaTvaliswinebulis~ piroba dakmayofilebulad CaiTvalos. mTavaria, 

rom SemzRudveli kanoni akmayofilebdes `xelmisawvdomobisa~ da 

`ganWvretadobis~ kriteriumebs (viwro ganmarteba). meore mxriv, zogjer es 

piroba dakmayofilebulad CaiTvleba, Tu SezRudva kanoniT saerTod ar aris 

gaTvaliswinebuli. magram samagierod, igi kargad aris damkvidrebuli 

sasamarTlo praqtikiT da amdenad `xelmisawvdomia~ da `ganWvretadi~ (farTo 

ganmarteba). miuxedavad erTgvari winaaRmdegobisa, aseTi orgvari midgoma 

savsebiT gamarTlebulad unda CaiTvalos. 

meore pirobasTan mimarTebaSic daaxloebiT aseT viTarebasTan gvaqvs 

saqme. erTi mxriv, dauSvebelia me-10 muxlis me-2 punqtSi miTiTebuli 

kanonier mizanTa CamonaTvalis ganvrcoba da gamoxatvis Tavisuflebis 

SezRudva raime sxva interesis dacvis motiviT, garda imaTisa, romlebic am 

CamonaTvalSia miTiTebuli. magram, meore mxriv, sakuTriv me-10 muxlis me-2 

punqtiT gaTvaliswinebuli kanonieri interesebis Sesabamisi cnebebi da maTi 

Sinaarsi sakmaod farTod aris ganmartebuli. magaliTad, ~sazogadoebrivi 

wesrigis~ cnebaSi igulisxmeba ara marto sazogadoebrivi wesrigis viwro, 

ordinaruli mniSvneloba, aramed misi farTo gageba (magaliTad, `kanonier 

miznad~ aris aRiarebuli wesrigis dacva tele-radio komunikaciebis sferoSi 

da sxva). 

yvelaze ufro sruli datvirTviT `viwro interpretaciis~ moTxovna 

vrceldeba me-3 pirobaze, anu, `SezRudvis aucileblobis~ Sefasebaze da es 

logikuria. SezRudvis piroba _ `aucilebeli demokratiul sazogadoebaSi~ 

SefasebiTi cnebebiT aris gamoxatuli; calke aRebuli, sakmaod bundovania da 

varirebis did SesaZleblobas Seicavs. amitom, TavisTavad, ganmartebasa da 

Sinaarsis dazustebas yvelaze metad swored es piroba saWiroebda. garda 

amisa, swored `aucileblobis~ Sefasebazea yvelaze ufro pirdapir da 

mniSvnelovnad damokidebuli, miCneuli iqneba Tu ara gamoxatvis 

Tavisuflebis esa Tu is SezRudva gamarTlebulad da rogori iqneba am 

3
e.lesteri miiCnevs, rom `viwrod ganmartebis~ moTxovna strasburgis iurisprudenciaSi yovelTvis ar 

aris daculi (ix. Antony Lester, miTiTebuli naSromi, gv. 485) im Tvalsazriss Cvenc veTanxmebiT. 
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Tavisuflebis daculobis saerTo standarti. Sesabamisad, gamoxatvis 

Tavisuflebis mniSvnelobidan gamomdinare demokratiul sazogadoebaSi, 

evropulma sasamarTlom konvenciis safuZvelze misi SezRudvis viwro 

SesaZleblobani daamkvidra. 

SezRudvis zemoaRniSnul samive pirobas qvemoT dawvrilebiT 

ganvixilavT. amasTan, pirvels _ calke, damoukideblad; meoresa da mesames ki 

_ erToblivad, vinaidan demokratiul sazogadoebaSi SezRudvis 

aucileblobis Sefaseba swored im kanonier miznebTan mimarTebas gulisxmobs, 

romlis dacvis motiviTac erovnuli saxelmwifo gamoxatvis Tavisuflebis 

ganxorcielebaSi Caeria. 

!
!

%7/2/!sbt!hvmjtynpct!«lbopojU!hbUwbmjtxjofcvmj» 
(`prescribed bay Law~) 

 

rogorc zemoTac aRvniSneT, uflebis SezRudvis kanoniT 

gaTvaliswinebulobis moTxovna, gamoxatvis Tavisuflebis garda, vrceldeba 

yvela uflebis mimarT, romelTa SezRudvis SesaZleblobas sxva kanonier 

interesTa dasacavad konvencia iTvaliswinebs. am moTxovnis Sinaarsi am 

uflebebTan mimarTebaSi erTi da igivea, erTi da imave kriteriumiT fasdeba 

da calkeul uflebaTa specifikuroba TiTqmis ver axdens mniSvnelovan, 

arsebiT gavlenas saerTo midgomaze. 

amitom, imis gasarkvevad, Tu ras gulisxmobs `kanoniT gaTvaliswinebuli~, 

daveyrdnobiT ara marto uSualod me-10 muxlis, aramed konvenciis sxva 

muxlebis  gamoyenebasTan dakavSirebiT Seqmnil Sesabamis praqtikas. 

maS ase, ras gulisxmobs `kanoniT gaTvaliswinebuli~?  

evropuli sasamarTlos Sesabamisi praqtika mowmobs, rom am kiTxvaze 

pasuxis gacema Semdegi ori sakiTxis garkvevas moTxovs: 

a) ra igulisxmeba TavisTavad `kanonSi~, da  

b) rogori unda iyos es kanoni, ra moTxovnebs unda akmayofilebdes igi. 

cal-calke gavceT pasuxebi: 

`kanonSi~, romelsac emyareba uflebis SezRudva, uwinaresad igulisxmeba 

erovnuli saxelmwifos kanoni – Sida kanonmdeblobis normebi, xandaxan – 

Sesabamis sakiTxze kargad damkvidrebuli pozitiuri sasamarTlo praqtika 

(es fatori gansakuTrebiT mniSvnelovania – saerTo samarTlis qveynebTan 

mimarTebaSi), agreTve – saerTaSoriso samarTlis normebi, romelTa uSualod 

gamoyenebac SesaZlebelia Sesabamis saxelmwifoSi. amasTan. `kanonis~ cneba am 
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sakiTxTan mimarTebaSi, konvenciis gagebiT ar moicavs kanonze dabali 

normatiuli Zalis Sida iuridiul aqtebs. 

aseTi midgoma didi xania damkvidrda saerTaSoriso sasamarTlos 

saqmianobaSi da praqtikaSi igi iSviaTad gamxdara problemuri. magaliTad, is, 

rom `kanonSi igulisxmeba ara marto erovnuli kanoni, aramed saerTaSoriso 

samarTlis normebic, strasburgis sasamarTlom daadgina saqmeebSi Groppera
Radio AG v. Switzerland4

 da Autronic v. Switzerland.5 am Sveicarul saqmeTa 

ganxilvisas, evropulma sasamarTlom moTxovna _ `kanoniT gaTvaliswinebuli~ 

dakmayofilebulad miiCnia, rodesac gamoxatvis Tavisuflebis SemzRudveli 

wesebi aRwerili iyo sajaro saerTaSoriso samarTlis normebiT, romelTa 

uSualod gamoyenebac SveicariaSi SesaZlebeli iyo. 

saqmis Silver and Others v. The United Kingdom6
 ganxilvisas ki, evropulma 

sasamarTlom daadgina, rom adamianis uflebebSi Careva (mocemul SemTxvevaSi 

– mimoweris saidumloebaSi) ver CaiTvleboda `kanonierad~, Tu aseTi 

`Careva~ `kanonze naklebi iuridiuli Zalis mqone normatiuli aqtis~ 

safuZvelze ganxorcieldeboda (gaerTianebul samefoSi ministris 

gankargulebiT xdeboda patimarTa werilebis Semowmeba, zogjer ki – maTTvis 

gagzavnili da maT mier gagzavnili werilebis dakavebac). evropulma 

sasamarTlom Tavis ganCinebaSi kargad daasabuTa, Tu ratom ver CaiTvleboda 

Ss ministris gankarguleba `kanonierad~ konvenciis gagebiT. man aRniSna, rom 

vinaidan Ss ministris gankarguleba, Cveulebrivi kanonebisagan gansxvavebiT, 

sajarod ar qveyndeboda da moqalaqeebs ar hqondaT misi gacnobis saSualeba, 

amitom, maT arc imis SesaZlebloba gaaCndaT, rom TavianTi moqmedebis 

iuridiuli Sedegebi gaeTvaliswinebinaT. Sesabamisad, aseTi aqtis safuZvelze 

maTi uflebebis SezRudva `ukanonod~ CaiTvleboda. 

zemoaRniSnuli dasabuTeba uSualod gadajaWvulia sakiTxTa me-2 wresTan, 

anu im moTxovnebTan, romlebsac `kanoni~ unda akmayofilebdes,  kerZod _ 

kanonis `xelmisawvdomobisa~ da `ganWvretadobis~ moTxovnebTan. 

zemoaRniSnul saqmeSi evropulma sasamarTlom Ss ministris gankarguleba 

`kanonad~ ar miiCnia ara wminda formaluri mizezis gamo, aramed misi im 

Tvisebriobis gamo, rom igi ar akmayofilebda `ganWvretadobisa~ da 

`xelmisawvdomobis~ kriteriumebs. swored `ganWvretadoba~ da 

`xelmisawvdomoba~ warmoadgens im iuridiuli aqtebis Sesafasebel 

kriteriumebs, romlebsac emyareba uflebis SezRudva. 

4 Groppera Radio AG v. Swizerland, judgment of 28 March 1990. 
5 Autronic v. Swizerland, judgment of 22 May 1990. 
6 Silver and Others v. the  United Kingdom, judgment 25 March, 1983 
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maS ase, pasuxi meore kiTxvaze, Tu rogori unda iyos `kanoni~ da ra 

moTxovnebs unda akmayofilebdes igi, aseTia: kanoni unda iyos `ganWvretadi~ 

da `xelmisawvdomi~. 

`ganWvretadobisa~ (`predictability and foreseability~) da `xelmisawvdomobis~ 

(`accessability~) Sefasebani gacilebiT ufro rTuli da problemuria, vidre 

oden imis dadgena, ganxorcielda Tu ara uflebaSi Careva erovnuli 

saxelmwifos Sesabamisi kanonis safuZvelze. saqme isaa, rom yvelanairi 

moTxovnis, saTanado proceduris dacviT miRebuli da gamoqveynebuli 

erovnuli saxelmwifos kanoni mainc SeiZleba ar CaiTvalos `kanonad~ 

(konvenciis gagebiT), Tu is ar akmayofilebs `ganWvretadobis~ kriteriums. 

ase, rom, Tu kanoni `ganWvretadi~ ar aris, misi `xelmisawvdomobac~ azrs 

hkargavs. 

`ganWvretadobis~ kriteriumiT Sefasebis standarti Zalian maRali ar 

aris. evropuli sasamarTlo ar moiTxovs Sesabamisi kanonis teqstis 

absolutur sizustes. mTavari imis dadgenaa, rom mocemuli kanonis 

safuZvelze SesaZlebeli iyo ama Tu im moqmedebis marTlsawinaaRmdego 

xasiaTisa da mosalodneli iuridiuli Sedegebis gaTvaliswineba, Tanac – 

Sesabamisi sasamarTlo praqtikis mxedvelobaSi miRebiTa da Tundac 

samarTlebrivi Careva-darigebis safuZvelze. Sesabamisad, kanoni, romelic 

saxelmwifos mxridan individur uflebaSi TviTneburi Carevis SesaZleblobas 

iZleva, Seicavs bundovan da orazrovan debulebebs da ar uzrunvelyofs 

uflebis daculobas Sesabamisi saTanado garantiebiT, ganixileba, rogorc 

`ganWvretadobis~ moTxovnasTan Seusabamo. 

praqtikaSi kanonis `ganWvretadobis~ Sefaseba sakuTriv misi teqstis 

zedmiwevniT analizis garda, moiTxovs sxvadasxva garemoebis mxedvelobaSi 

miRebas, rogoricaa am kanonis gamoyenebis praqtika; is, Tu ramdenad 

erTgvarovania igi; rogoria Sesabamis sferoSi erovnuli saxelmwifosaTvis 

miniWebuli Sefasebis Tavisuflebis farglebi da sxv. 

strasburgis sasamarTlos araerTxel mouwia aradamakmayofileblad 

mieCnia erovnuli saxelmwifos Sesabamisi kanonis ganWvretadobis xarisxi. man 

sxvadasxva saqmeebze gamotanil Tavis ganCinebebsa da gadawyvetilebebSi 

srulyofilad da yovlismomcvelad Camoayaliba da daazusta kanonis 

`ganWvretadobis~ moTxovnis Sinaarsi. magaliTad, saqmeSi Malone v. the United 
Kingdom,7 man Semdegi moTxovnebi wauyena `kanons~, romelic uflebis 

SuzRudvas iTvaliswinebs: 

7 Malone v. The United Kingdom, judgment of 2 August 1984. 



 162

1) `kanonma~ unda gamoiyenos mkafio gamoTqmebi, raTa moqalaqes SeeZlos 

gansazRvros, rodis, ra SemTxvevaSi da ra pirobebSi aRiWurvebian 

saxelmwifo organoebi uflebamosilebiT, Caerion individur uflebebSi; 

2) `kanonma~ unda uzrunvelyos, rom saxelmwifo organoebma TviTneburad 

ar moaxdinon uflebebSi Careva; 

3) `kanoni~ miCneuli iqneba samarTlis uzenaesobis sawinaRmdegod, xolo 

mis Sesabamisad gadadgmuli nabijebi - `ukanonod~, Tu sazogadod, adamianis 

uflebebSi saxelmwifos mxridan Carevis sakiTxze saxelmwifoTa Tavisufali 

Sefasebis are iqneba usazRvro da aragonivruli. aseTi ram unda 

gamoiricxos, raTa moqalaqes SeeZlos ganaxorcielos adekvaturi dacvis 

ufleba saxelmwifos mxridan TviTneburi moqmedebis sawinaaRmdegod. 

mocemul saqmeSi sasamarTlom ganWvretadobis kriteriumi 

aradamakmayofileblad miiCnia. es saqme Seexeboda konvenciis me-8 muxls (did 

britaneTSi Ss ministris brZanebiT, registrirdeboda yoveli satelefono 

nomeri, romliTac urekavdnen an visac urekavda iseTi piri, viszedac 

arsebobda eWvi, rom CarTuli iyo naqurdali qonebis gayidvaSi. mowmdeboda 

misi korespondenciac). sasamarTlom daadastura, rom qveynis Sida 

kanonmdebloba iTvaliswinebda uflebaSi aseTi Carevis SesaZleblobas, magram 

es kanonmdebloba imdenad bundovani iyo, rom ver uzrunvelyofda dacvis im 

minimalur standartebsac ki, rac aucilebeli iyo demokratiul 

sazogadoebaSi. amitom, aseTi Careva `gaumarTlebeli da ukanono~ iyo. 

kidev ufro dawvrilebiTi iyo ganmartebani saqmeSi Kruslin v. France. masSi 
sasamarTlom naTlad axsna, Tu ras gulixsmobda `kanoniT uflebaTa dacvis 

garantiebis Seqmna~ (mocemul saqmeSi msjelobis sagani iyo, Tu ramdenad 

kanonieri iyo satelefono saubrebis mosmena mosamarTlis sanqciis 

safuZvelze). evropulma sasamarTlom xazgasmiT aRniSna, rom individuri 

uflebis SezRudva, roca es aucilebelia, unda xdebodes iseTi kanonis 

safuZvelze, romelic ar qmnis safrTxes uflebaTa metismeti 

SezRudvisaTvis. kanonis normebi unda iyos cxadi, konkretuli da ar 

iZleodes misi debulebebis borotad gamoyenebis SesaZleblobas; mkacrad 

unda iyos gansazRvruli, Tu rodis, ra pirobebSi, ra viTarebaSi da ra 

vadiT SeiZleba moxdes individur uflebaSi Careva da hqmnides srul 

garantias uflebaTa dacvis sferoSi. 

mocemul SemTxvevaSi strasburgis sasamarTlom miiCnia, rom safrangeTis 

kanonmdebloba am sferoSi iyo bundovani, daukonkretebeli da iZleoda 

TviTnebobis SesaZleblobas. Sesabamisad, aseT kanonze dayrdnobiT 

ganxorcielebuli Careva uflebebSi ver CaiTvleboda gamarTlebulad, miT 
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umetes, rom arc sasamarTlo praqtikiT iyo erTgvarovnad daregulirebuli 

es sakiTxi (ar iyo gansazRvruli magaliTad, Tu ra periodis ganmavlobaSi 

iyo dasaSvebi satelevizio saubrebis mosmena, ra bedi eweoda Canawerebs da 

a.S.).
8
 

aseve uflebaTa dacvis garantiebis ararsebobis gamo iqna miCneuli 

ukanonod religiuri uflebis ganxorcielebaSi saxelmwifos Careva berZnul 

saqmeSi Manoussakis and Others v. Greece.9 strasburgis sasamarTlom am 

TvalsazrisiT Seafasa berZnuli kanoni (#1363/1938), romelic krZalavda 

yovelgvari eklesiisa Tu taZris gaxsnas, Tu is ar miekuTvneboda 

marTlmadideblur religias. gamonaklisis daSveba SesaZlebeli iyo 

xelisuflebis gadawyvetilebiT. kerZod, ganaTlebisa da religiuri 

kultebis ministrs ufleba hqonda, neba daerTo aseTi dawesebulebis 

gaxsnaze, an uari eTqva, anda saerTod upasuxod daetovebina gancxadeba. 

kanoniT ar iyo dadgenili saCivarze pasuxis gacemis araviTari vada da 

pirobebi. ase rom, aRniSnuli kanoni religiuri aRmsareblobis uflebas 

uqvemdebarebda specialur nebarTvas, romlis ararseboba, Tavis mxriv, 

sisxlissamarTlebriv pasuxismgeblobas iwvevda. strasburgis sasamarTlom 

gaiziara momCivnebis mosazreba imis Taobaze, rom aseTi kanoni warmoadgenda 

dabrkolebas sxva religiebisaTvis da ver CaiTvleboda `kanonad~, romlis 

mizanic religiis Tavisuflebis dacva unda yofiliyo saberZneTis 

konstituciis me-13 muxlis Sesabamisad. kritikas imsaxurebda procedurac, 

rac am kanoniT iyo dadgenili aseTi nebarTvis misaRebad. is dakavSirebuli 

iyo imden formalobebTan da sirTuleebTan, rom faqtobrivad, SeuZlebeli 

xdeboda nebarTvis miReba. 

rogorc aRvniSneT, `ganWvretadobis~ Sesafasebeli standarti Zalian 

maRali ar aris da mTavaria imis dadgena, iZleoda Tu ara, saboloo jamSi, 

kanoni imis SesaZleblobas, rom gaTvaliswinebuli yofiliyo ama Tu im 

moqmedebis marTlsawinaaRmdego xasiaTi da mosalodneli iuridiuli Sedegebi 

Tundac Sesabamisi sasamarTlo praqtikis mxedvelobaSi miRebiT anda 

samarTlebrivi rCeva-darigebis safuZvelze. 

am TvalsazrisiT, yuradRebas ipyrobs saqme Vogt v. Germany10
 sasamarTlom 

miiCnia, rom qvemo saqsoniis miwis kanonmdebloba, romelic saxelmwifo 

samsaxurSi myof moxeleebs avaldebulebda, daecvaT `politikuri loialobis 

principi~, akmayofilebda moTxovnas `kanoniT gaTvaliswinebuli~. 

8Kruslin v. France, judgment of 24 April 1990. 
9Manoussakis and Others v. Greece, judgment of 29 September, 1996. 
10Vogt v. Germany, judgment of 26 September, 1995. 



 164

sagulisxmoa, rom kanonis zogadi debuleba, romlis Sinaarssac sadaod 

xdida momCivani, sakonstitucio da administraciuli sasamarTlos 

ganmartebebiT iyo dakonkretebuli. momCivani miuTiTebda, rom Sesabamisi 

kanonis formulireba iyo uzusto da cxadad ar ganmartavda, gamoiwvevda Tu 

ara am principis daucveloba Sesabamisi moxelis samsaxuridan daTxovnas. 

misi azriT, amas isic adasturebda, rom igi am kanonis moqmedebis dros 

miiRes samsaxurSi da Semdgom isev aRadgines Tanamdebobaze, rac SeuZlebeli 

iqneboda, Tuki am kanonis calsaxa gageba iarsebebda. 

saerTaSoriso sasamarTlom Tavis ganCinebaSi miuTiTa, rom erovnuli 

kanonmdeblobis sizustis xarisxi sazogadod, misi moqmedebis sfero da misi 

ganmarteba Sida samarTlis saqme iyo. mocemul SemTxvevaSi federaluri 

sakonstitucio da administraciuli sasamarTloebis mier zustad iyo 

gansazRvruli, Tu riT gamoixateboda `politikuri loialoba~. maT 

daadgines, rom `saxelmwifo mosamsaxuris aqtiuri monawileoba da saqmianoba 

politikur partiaSi, romelsac arakonstituciuri miznebi hqonda (iseTi, 

rogoric gaaCnda kompartias, romlis wevric iyo momCivani), SeuTavsebeli 

iyo politikuri loialobis valdebulebasTan. man aRniSna, rom Tu kanoni 

sxvadasxvagvari interpretaciis SesaZleblobas iZleoda, es ar iyo imis 

tolfasi, rom igi ar akmayofilebda moTxovnas `kanoniT gaTvaliswinebuli~. 

amasTanve, isic unda aRiniSnos, rom marTalia, kanonis sxvadasxvagvari 

interpretaciis SesaZlebloba ar gamoricxavs `kanoniT gaTvaliswinebulis~ 

moTxovnis dakmayofilebulad miCnevas, magram es sruliadac ar niSnavs imas, 

rom es garemoeba arasdros ar aris gadamwyveti faqtori. magaliTad, Tu 

kanoni araswori, uflebis kidev ufro SemzRudveli interpretaciis 

SesaZleblobas iZleva, es TavisTavad mianiSnebs imaze, rom igi 

ganWvretadobis kriteriums ver akmayofilebs. evropuli sasamarTlos 

praqtikaSi iseTi SemTxvevvebic gvxvdeba, rodesac erovnuli sasamarTloebis 

mxridan kanonis imgvari interpretacia, romelic gamoxatvis Tavisuflebis 

SezRudvis farglebs ganuzomlad afarToebda (magaliTad, gamoiwvevda 

publikaciis blokirebas) da mis Sesabamisad miRebuli gadawyvetileba, 

evropulma sasamarTlom konvenciis me-10 muxlis darRvevad Seafasa da, 

Sesabamis pirobebSi aucileblad miiCnia kanonmdeblobis meti sizuste; 

kerZod is, rom masSi cxadad yofiliyo miTiTebuli garemoebebi, romelTa 

arsebobisas SezRudvebi dasaSvebi iqneboda. 

amis kargi magaliTia saqme Gaveda v. Poland.11 voevodis sasamarTlom 

uaryo momCivnis Suamdgomloba registraciaSi gaetarebina perioduli 

11Gaveda v. Poland, judgment of 14 March 2002. 
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gamocemis saxelwodeba _ `germania: poloneTis aTaswlovani mteri~; miiCnia, 

rom saxelwodeba ar Seesabameboda sinamdviles. voevodis da zemdgomi 

sasamarTloebi daeyrdnen `presis Sesaxeb~ kanonis safuZvelze moqmed 

iusticiis ministris ordonanss, romelic iTvaliswinebda, rom registracia 

ar daiSveboda, Tu Sesabamisi gamocema ar Seesabameboda sinamdviles. 

saerTaSoriso sasamarTlom ganmarta, rom iusticiis ministris ordinansi, 

romelic iTvaliswinebda gamocemis registraciaze uaris Tqmas 

`sinamdvilesTan Seusabamobis~ SemTxvevaSi, erovnulma sasamarTloebma 

imgvarad ganmartes, TiTqos igi maT aZlevda uflebamosilebas, uari eTqvaT 

registraciaze, Tuki gamocemis sakuTriv saxelwodeba ar Seesabameboda 

sinamdviles. evropulma sasamarTlom miuTiTa, rom iusticiis ministris 

ordonanss, iseve, rogorc am tipis normatiul aqtebs sazogadod, yvelaze 

ufro meti, rac SeeZlo, is iyo, rom aekrZala gamocemis registracia 

Suamdgomlobis teqnikur moTxovnebTan Seusabamobis gamo. xolo imis 

moTxovna, rom Tavad gamocemis saxelwodeba sinamdvilesTan Sesabamisi 

yofiliyo, aramarTlzomieri iqneboda presis Tavisuflebis TvalTaxedviT, 

vinaidan perioduli gamocemis saxelwodeba ar warmoadgenda raimes 

mtkicebas, rogorc aseTs da, misi funqcia mxolod presis bazarze gamocemis 

identifikacias emsaxureboda. garda amisa, amgvari interpretaciisaTvis 

aucilebeli gaxdeboda Sesabamisi sakanonmdeblo debulebis arseboba, 

romelSic cxadad iqneboda miTiTebuli sasamarTlos is uflebamosileba, 

romelic saqmis ganmxilvelma sasamarTloebma TviTon igulves. evropuli 

sasamarTlos azriT, erovnulma sasamarTloebma, kanonis debulebis TavianTi 

ganmartebiT, faqtobrivad Semoitanes perioduli gamocemis registraciis 

ganmsazRvreli axali kriteriumi, rac ar SeiZleboda nagulisxmebi yofiliyo 

normatiuli aqtiT. Sesabamisad, evropulma sasamarTlom daaskvna, rom, 

saboloo jamSi, kanonis araswori interpretacia misma bundovnebam gamoiwvia, 

rac momCivans arTmevda SesaZleblobas, SeeTanxmebina misTvis Tavisi 

moqmedebebi. amitom momCivnis gamoxatvis Tavisuflebis SezRudva ver 

CaiTvleboda `kanoniT gaTvaliswinebulad~ da me-10 muxli darRveuli iyo. 

rigi saqmeTa ganxilvisas, strasburgis sasamarTlom calsaxad miuTiTa, 

rom kanonis teqstis absoluturi sizuste yovelTvis ar iyo arc saWiro, 

arc SesaZlebeli, da zogjer TviT sasurvelic ki; rom `kanoniT 

gaTvaliswinebulis~ moTxovna dakmayofilebulad CaiTvleboda, Tuki kanonis 

uzustobebis Sevseba da misi Sinaarsis dakonkreteba Sesabamisi sasamarTlo 

praqtikiT xorcieldeboda.  
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magaliTad, saqmeebis Mark Intern v. FRG12
da Barthold v. FRG13

 ganxilvisas, 

miiCnia, rom germanuli kanonebi, romlebic `patiosan praqtikas~ moiTxovda, 

marTalia, ar iyo absoluturad zusti, magram aseTi sizuste ar iyo arc 

saWiro da arc SesaZlebeli, gansakuTrebiT im sferoSi, `sadac viTareba 

mudmivad cvladia bazrisa da komunikaciebis sferos Sesabamisad~.  

evropulma sasamarTlom germanuli kanonebis `ganWvretadobis~ Sesafaseblad 

gaiTvaliswina Sesabamis sferoSi germaniaSi damkvidrebuli sasamarTlo 

praqtikis erTgvarovneba. aseTi praqtika miiCnia cxadad da yovlismomcvelad 

da, aqedan gamomdinare – damakmayofileblad. germanuli kanonebis cxovrebaSi 

gatarebis praqtika imdenad erTgvarovani da sistemuri iyo, rom igi avsebda 

kanonis zogierT sicarieles da aZlierebda misi `ganWvretadobis~ 

SesaZleblobas, aadvilebda, gaTvaliswinebuli yofiliyo ama Tu im 

moqmedebis marTlsawinaaRmdego xasiaTi da mosalodneli samarTlebrivi 

Sedegebi. 

Sesabamisi sasamarTlo praqtikisa Tu samarTlebrivi tradiciebis 

mniSvneloba `kanonis ganWvretadobis~ Sesafaseblad, gansakuTrebulia saerTo 

samarTlis qveynebSi, sadac samosamarTlo samarTalia warmmarTveli. 

saqmeSi Sunday Times (N1) v. The United Kingdom14
 momCivani swored imas 

miuTiTebda, rom inglisis saerTo samarTlis normebi ar iZleoda swori 

ganWvretis SesaZleblobas. evropuli sasamarTlo ar daeTanxma mas da 

aRniSna, rom inglisis saerTo samarTlis normebiT aRwerili wesi, romelsac 

gamoxatvis Tavisuflebis SezRudva eyrdnoboda da is, rac Sesabamis 

darRvevas SeeZleboda mohyoloda, `mosalodneli iyo im xarisxiT, rac 

Sesabamisi iyo mocemul garemoebebSi~. 

aseve gaerTianebul samefos Seexeboda saqme Goodwin v. The United 
Kingdom.15 momCivani miuTiTebda, rom 1981 wlis kanonis me-10 muxli, 

romelic iTvaliswinebda gamoxatvis TavisuflebaSi Carevas 

`marTlmsajulebis interesebisaTvis~, ar akmayofilebda `kanonis 

ganWvretadobis~ moTxovnas, vinaidan masSi ar iyo Camoyalibebuli 

informaciis wyaros dacvis principidan gamonaklisi. amis gamo, rTuli 

xdeboda im garemoebaTa ganWvreta, romelTa arsebobis drosac SesaZleblad 

CaiTvleboda kerZo kompaniis interesis dasacavad informaciis wyaros 

dasaxelebis Sesaxeb sasamarTlos brZaneba. 

12 Mark Inten Verlag GmbH and Klaus Beermann  v. FRG, judgment of 20 November 1989.
13 Barthold v. FRG, judgment of 25 March 1985, §47. 
14 Sunday Times (N1) v. The United Kingdom, judgment of 26 April 1979. 
15 Goodwin v. The United Kingdom, judgment of 27 March, 1996. 
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evropulma sasamarTlom amis Taobaze aRniSna, rom erovnuli kanoni 

formulirebuli unda yofiliyo sizustis iseTi xarisxiT, rom 

dainteresebul pirebs (aucileblobis SemTxvevaSi – iuridiuli 

konsultaciis daxmarebiT), SesaZlebloba hqonodaT, gaeTvaliswinebinaT 

konkretuli moqmedebis Sedegebi. imis gamo, rom absoluturi sizuste am 

sferoSi did sirTules warmoadgenda, garkveuli moqniloba ara marto 

dasaSvebi, aramed sasurvelic ki iyo imisaTvis, raTa erovnul sasamarTloebs 

SesaZlebloba miscemodaT, ganeviTarebinaT samarTali imis Sesaxeb, Tu ra 

SemTxvevaSi romeli SemzRudveli RonisZiebebi CaiTvleboda `aucileblad 

marTlmsajulebis ganxorcielebisaTvis~. garda amisa, kanonSi gamoyenebuli 

cneba _ `marTlmsajulebis interesebisaTvis~ kargad iyo ganmartebuli 

lordTa palatis mier. ufro metic, arsebobda lordTa palatis sxva 

ganmartebac, romlis mixedviT, pirs, romelic yovelgvari bralis gareSe 

aRmoCndeboda ukanono moqmedebebSi CarTuli, SeiZleboda dakisreboda 

samarTaldamrRvevTa vinaobis gamxelis valdebuleba. saerTaSoriso 

sasamarTlos azriT, zemoaRniSnuli da sxva ganmartebani mocemul sferoSi, 

SesaZleblobas iZleoda, gasagebi gamxdariyo 1981 wlis kanonis darRvevis 

samarTlebrivi Sedegebi, da, aqedan gamomdinare, adekvaturi dacvis 

saSualebebic srulyofilad yofiliyo gaTvaliswinebuli. amitom, miiCnia, 

rom zemoaRniSnuli kanoni akmayofilebda `ganWvretadobis~ kriteriums. 

kargi magaliTia agreTve saqme Wingrove v. The United Kingdom16
. 

igi Seexeboda videofilm `eqstazuri xilvebis~ serTificirebaze uars im 

motiviT, rom siwmindis Temisadmi miuRebeli damokidebulebiT, igi arRvevda 

sisxlis samarTlis kanons, romelic krZalavda `RvTis gmobas~. momCivani 

miuTiTebda, rom `RvTis gmobis~ amkrZalavi kanonis normebi formulirebuli 

iyo ise bundovnad, rom uCveulod rTuli xdeboda imis garkveva, 

CaiTvleboda Tu ara esa Tu is moqmedeba `RvTis gmobad~ da ras gadawyvetda 

administraciuli organo. amis gamo, SeuZlebeli xdeboda mosalodneli 

Sedegebis gaTvaliswineba. 

mopasuxe saxelmwifos mTavrobam savsebiT gonivruli pasuxi gasca am 

sakiTxs. misi azriT, samarTali arc unda cdiliyo, detalurad aRewera, Tu 

ra SeiZleboda aRqmuli yofiliyo, rogorc `RvTis gmoba~. 

saerTaSoriso sasamarTlo daeTanxma mopasuxe mTavrobis mosazrebas da 

aRniSna, rom `RvTis gmoba~ ar eqvemdebareboda zust iuridiul 

gansazRvrebas. amitom, erovnul saxelmwifos unda miscemoda SesaZlebloba, 

Seefasebina, Seesabameboda Tu ara konkretuli saqmis garemoebebi kanonSi 

16 Wingrove v. The United Kingdom, judgment of 25 March 1996. 
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aRweril danaSauls. garda amisa, arsebobda `RvTis gmobis~ lordTa 

palatiseuli ganmarteba, romelic sxva saqmis ganxilvis dros iyo 

SemuSavebuli. aqedan gamomdinare, evropulma sasamarTlom miiCnia, rom 

momCivans advilad SeeZlo gaeTvaliswinebina, rom misi filmi, gansakuTrebiT 

ki – scenebi jvarcmul qristesTan seqsualuri moqmedebebisa, Sefasebuli 

iqneboda, rogorc `RvTis gmoba~. Sesabamisad, sasamarTlom daaskvna, rom 

azris gamoxatvis TavisuflebaSi Careva iyo `kanoniT gaTvaliswinebuli~. 

dabolos, erTi magaliTi imisa, rom `kanonis ganWvretadobis~ moTxovna 

dakmayofilebulia im SemTxvevaSic, roca aseTi `ganWvretadoba~ 

samarTlebrivi daxmarebis saSualebiT aris uzrunvelyofili. 

saqmeSi Open Door and Dublin well Woman v. Ireland17
 momCivani miuTiTebda, 

rom ar iyo advilad gasaTvaliswinebeli, rom Sesabamisi konstituciuri 

debuleba sakmaris kanonier safuZvlad CaiTvleboda mis winaaRmdeg procesis 

wamosawyebad. saerTaSoriso sasamarTlom uaryo es argumenti, radgan moipova 

informacia imis Sesaxeb, rom praqtikulad, momCivans miRebuli hqonda 

samarTlebrivi rCeva-darigeba advokatisagan, romelSic aRniSnuli iyo 

SesaZlebloba, rom konstitucias SeeZlo aReWurva xelisufleba mis 

winaaRmdeg Sesabamisi sanqciebis uflebamosilebiT. 

 

 

* * * 

calke, Tundac zedapirul ganxilvas imsaxurebs erTi sakiTxi, romelic 

specifikuria konvenciis me-10 muxlTan mimarTebaSi. igi ukavSirdeboda 

kanoniT winaswari SezRudvis SemoRebas. 

sakiTxi ase ismis: CaiTvleba Tu ara gamoxatvis Tavisuflebis SezRudva 

`kanoniT gaTvaliswinebulad~, rodesac kanoniT dadgenilia winaswari 

cenzura, magaliTad, publikaciisa? 

strasburgis sasamarTlos Sesabamisi praqtika mowmobs, rom marTalia, ar 

arsebobs mkveTri akrZalva winaswari cenzurisa, magram mis mimarT 

damokidebuleba uaryofiTia. igi aRkveTs an metismetad zRudavs, erTi mxriv, 

informaciisa da ideebis gavrcelebas da, meore mxriv ki – maT miRebas imaTi 

mxridan, visac ufleba aqvs miiRos isini da iqonios maTze sakuTari azri da 

Sexeduleba. ufro metic, miCneulia, rom post-publikaciebis dros 

gamoyenebuli sanqciebic ki uaryofiT gavlenas axdens informaciis Semdgomi 

gacvlis procesze, vinaidan ama Tu im masalis gamoqveynebis perspeqtivebi 

swored am gamocdilebis xarjze yalibdeba da yovelTvis winaswar ismis 

17Open Door Counselling Ltd and Dublin well Woman v. Ireland, judgment of 29 October 1992. 
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kiTxva, xom ar gamoiwvevs publikacia sanqciebs. amis miuxedavad, `kanoniT 

gaTvaliswinebulobis~ moTxovna winaswari cenzuris dros dakmayofilebulad 

miiCneva da SezRudvis gamarTlebulobis Sefasebisas ZiriTadi aqcenti meore 

moTxovnaze _ `aucileblobis~ Sefasebazea gadatanili.  

am mxriv saintereso saqmea Çetin and Others v. Turkey, romelic Seexeboda 

TurqeTSi sagangebo mdgomareobis Sesaxeb saxelmwifo aqtis safuZvelze 

sagangebo mdgomareobaTa regionis mmarTvelis mier gazeT Ülkede Gündem-is 
publikaciisa da gavrcelebis akrZalvas im regionebSi, sadac sagangebo 

mdgomareoba iyo gamocxadebuli. saqme isaa, rom zemoaRniSnuli aqti ar 

akmayofilebda im moTxovnebs, romlebic aucilebelia imisaTvis, raTa Careva 

`kanoniT gaTvaliswinebulad~ CaiTvalos. rogorc evropulma sasamarTlom 

miuTiTa, es aqti sagangebo mdgomareobaTa regionebis mmarTvels faqtobrivad 

SeuzRudav uflebamosilebas aniWebda da ar Seicavda akrZalvis uflebis 

borotad gamoyenebis sawinaaRmdego garantiebs. igi ar eqvemdebareboda 

sasamarTlo kontrols, xolo sakuTriv Ülkede Gündem-is akrZalvis 

gadawyvetileba araviTar dasabuTebas ar Seicavda. mainc, evropul 

sasamarTlos sadaod ar gauxdia sakiTxi, CaiTvleboda Tu ara aseTi akrZalva 

`kanoniT gaTvaliswinebulad~. man mxolod is aRniSna, rom aseTi akrZalvebi, 

principulad, ar iyo SeuTavsebeli konvenciasTan, Tu misi gamoyeneba 

daeqvemdebareboda mkacrad gansazRvrul pirobebs. magram es da 

zemoaRniSnuli argumentebi man Carevis aucileblobis uarsayofad gamoiyena.18 

dasasrul, kidev erTi aspeqti, romelic zemoaRniSnul saqmeSic 

gamovlinda: ra mimarTebaSia erTmaneTTan `kanoniT gaTvaliswinebulobis~ 

pirobis Semowmeba konvenciasTan Sesabamisi erovnuli kanonis Sesabamisobis 

SefasebasTan? 

is garemoeba, rom adamianis uflebaTa daculobaze evropuli 

zedamxedveloba vrceldeba ara marto kanonis Sesabamisad miRebul 

gadawyvetilebze, aramed sakuTriv kanonmdeblobazec, swored `kanoniT 

gaTvaliswinebulobis~ pirobas ukavSirdeba mWidrod. aseTi zedamxedveloba 

kanonis ganWvretadobis Semowmebis procesSic xorcieldeba. imis Sefaseba, 

Seicavda Tu ara kanoni uflebaTa dacvis garantiebs, iZleoda Tu ara 

TviTneburi gamoyenebis SesaZleblobas da sxva, faqtobrivad, konvenciasTan 

misi Sesabamisobas Semowmebas niSnavs, oRond nawilobriv. kanonis 

ganWvretadobis aRiareba sruliadac ar gulisxmobs imavdroulad imis 

aRiarebasac, rom igi konvencias srulad Seesabameba; kanonis konvenciasTan 

Sesabamisobis Semowmeba in abstracto, gacilebiT ufro rTulia, mravalplaniani 

18Çetin and Others v. Turkey, judgment of 13 Feubruary 2003. 
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da yovelTvis arc calsaxa daskvnebis gakeTebaa SesaZlebeli. saqmes isic 

arTulebs, rom ama Tu im sakiTxis daregulireba kompleqsuria, sxvadasxva 

normebis saSualebiT xorcieldeba da Sesabamisad, erTobliobaSi Sefasebas 

moiTxovs. amis gamo, zogjer mxolod maTi gamoyenebis procesSi ikveTeba 

konvenciasTan Seusabamoba. ufro xSirad iseT viTarebasTan gvaqvs saqme, 

rodesac erTi da igive norma SeiZleba gamoyenebul iqnes rogorc 

konvenciasTan Sesabamisad, ise mis sawinaaRmdegod. amitom, aseve xSirad, 

evropuli sasamarTlos Sefasebani ar aris kategoriuli xasiaTisa da imis 

TqmiT amoiwureba, rom Sesabamisi normis gamoyenebas SeiZleboda gamoewvia 

konvenciis me-10 muxlTan SeuTavsebeli gadawyvetileba. magaliTad, saqmeSi 

Ukrainian Media Group v. Ukraine, evropulma sasamarTlom daaskvna, rom 

individuri reputaciis uflebis dacvis sferoSi ukrainis imdroindeli 

kanonmdebloba Tumca `ganWvretadi~ iyo, magram `SesaZloa~ ar Seesabameboda 

evropuli sasamarTlos precedentuli samarTliT damkvidrebul moTxovnebs. 

am kanonmdeblobis mixedviT reputaciis Semlaxveli nebismieri gancxadeba, 

maT Soris `SefasebiTi msjeloba~ sinamdvilesTan Sesabamisobis damtkicebas 

eqvemdebareboda. rogorc sasamarTlom aRniSna, es normebi aRukveTavda 

sasamarTloebs imis SesaZleblobas, rom ganesxvavebinaT erTmaneTisagan `yalbi 

faqtis mtkiceba~ da `patiosani komentari~. kanonmdebloba Seicavda sxva 

mouqnel elementebsac da saboloo jamSi mis gamoyenebas `SeeZlo~ gamoewvia 

konvenciis me-10 muxlTan SeuTavsebeli gadawyvetilebani.19    

 

19Ukrainian Media Group v. Ukraine, judgment of 29 March 2005. am sakiTxze ix. agreTve R.A.Lawson & 
H.G.Schermers, Leading Cases of the European Court of Human Rights (sec.ed.), 1999. gv.38. 
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6.2.1. saerTo konceptualuri gageba 

 

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli 

konvenciis me-2 punqtis mixedviT, gamoxatvis Tavisuflebis SezRudva 

dasaSvebia erovnuli uSuSroebis, teritoriuli mTlianobis, 

sazogadoebrivi usafrTxoebis interesebisaTvis, danaSaulisa da 

uwesrigobis Tavidan acilebis, janmrTelobis, moralis an sxva pirTa 

uflebebisa da reputaciis dasacavad, konfidencialurad miRebuli 

informaciis gamJRavnebis aRsakveTad1 anda marTlmsajulebis avtoritetisa 

da miukerZoeblobis interesebisaTvis. 

eseni gaxlavT is `kanonieri miznebi~, romelTa dasacavadac 

saxelmwifos mxridan gamoxatvis Tavisuflebis individuri uflebis 

SezRudva SeiZleba miCneul iqnas `aucileblad demokratiul 

sazogadoebaSi~. 

amrigad, calke, ganyenebuli msjeloba imaze, iyo Tu ara SezRudva 

aucilebeli demokratiul sazogadoebaSi, SeuZlebelia. igi yovelTvis 

gulisxmobs Sesabamis kanonier mizanTan mimarTebas. SezRudva aucilebeli 

unda iyos demokratiul sazogadoebaSi konvenciiT gaTvaliswinebuli erTi 

an ramdenime kanonieri miznis dasacavad. 

magram sanam evropuli sasamarTlo imis Sefasebas daiwyebs, ramdenad 

aucilebeli iyo SezRudva ama Tu im kanonieri interesis dasacavad, 

logikurad da bunebrivad wiramoiSoba imis saWiroeba, Tavidanve garkveul 

iqnas, Tu ra mimarTebaSia erTmaneTTan Sesabamisi SezRudva da esa Tu is 

kanonieri interesi. cxadia, rom esa Tu is SezRudva mxolod maSin 

SeiZleba iyos aucilebeli ama Tu im kanonier interesis dasacavad, Tu 

uflebis ganxorcielebasa da Sesabamis kanonier mizans Soris garkveuli 

obieqturi da logikuri kavSiri arsebobs. rodesac aseTi kavSiri saxezea, 

`Carevis aucilebloba~ sul mcire, gamoricxuli ar aris da maSasadame 

aucileblobis Sefasebac azri aqvs da piriqiT _ rodesac aseTi kavSiri ar 

1
`konfidencialurad miRebuli informaciis gamJRavnebis aRkveTa~ ZiriTadad gulisxmobs saxelmwifo 

moxelisaTvis dawesebul akrZalvas, gaamxilos oficialuri saidumlo, romelic mas gaaCnda 

konfidencialurad. is moicavs agreTve presisaTvis imis akrZalvas, gamoaqveynos konfidencialuri 

informacia uSiSroebis samsaxuris saqmianobis Sesaxeb (X v. FRG, §13. Yearbook, 1970). masSive igulisxmeba 

sxva SemTxvevebic, magaliTad, romlebic ukavSirdeba piradi eqimisaTvis gandobil informacias da sxv. 
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arsebobs, `Carevis aucilebloba~ ukve gamoricxulia da maSasadame, 

yovelgvari Semdgomi Sefasebani azrs kargavs. aseTi logikuri da 

obieqturi kavSiris Semowmeba arsebiTad, imis gamokvlevaa, emsaxureboda Tu 

ara esa Tu is SezRudva ama Tu im kanonieri interesis dacvas: Tu 

evropuli sasamarTlos ganCinebebsa da gadawyvetilebebs gadavxedavT, 

davrwmundebiT, rom manam, sanam `aucileblobis~ Sefasebas daiwyebs, igi 

pasuxs scems kiTxvas _ emsaxureboda Tu ara uflebis SezRudva konvenciiT 

gaTvaliswinebul mizans. amasTan, es ori sakiTxis garkvevas gulisxmobs – 

sakuTriv saxelmwifos mier dasaxuli miznis identifikacias `kanonier 

miznad~ da mis mimarTebas Sesabamis SezRudvasTan. Tu saxelmwifos mier 

uflebis SezRudvis safuZvlad iseTi mizania dasaxelebuli, romelic ar 

warmoadgens `kanonier mizans~ konvenciis me-10 muxlis gagebiT, cxadia 

SezRudva verasodes iqneba gamarTlebuli. magram SesaZloa, saxelmwifos 

mier dasaxelebuli mizani iyos `kanonieri~ (me-10 muxlis gagebiT), magram 

is ar iyos sakmaris obieqtur da logikur kavSirSi Sesabamis 

SezRudvasTan. magaliTad, erovnuli uSiSroebis dacvis interesi `kanonieri 

mizania~, magram piradi reputaciis Semlaxveli informaciis SezRudva, 

Tundac igi xelisuflebis umaRlesi Tanamdebobis pirs Seexebodes, Zalze 

nakleb savaraudoa, rom erovnuli uSiSroebis dacvis interess 

emsaxurebodes, vinaidan aseve naklebad savaraudoa, rom am informaciis 

gavrceleba erovnuli uSiSroebis dacvis interess raime zians ayenebda. 

maSin, rodesac, magaliTad saxelmwifo an samxedro saidumloebis Semcveli 

informaciis SezRudva yovelTvis logikur kavSirSia erovnuli uSiSroebis 

dacvis interesebTan, ramdenadac am informaciis gamJRavnebam SeiZleba 

realurad daazaralos an safrTxe Seuqmnas am interess. Sesabamisad, imis 

miuxedavad, aucileblad iqneba Tu ara miCneuli aseTi SezRudva SemdgomSi, 

kiTxvaze _ emsaxureboda Tu ara igi am sajaro interesis dacvas, pasuxi 

yovelTvis dadebiTi iqneba. maSasadame aucileblobis Sefasebas azri eqneba. 

amgvarad, imis garkveva, emsaxureboda Tu ara esa Tu is SezRudva ama Tu im 

`kanonier mizans~, imis Sefasebas gulisxmobs, SeeZlo Tu ara gamoxatvis 

Tavisuflebis Sesabamis ganxorcielebas mieyenebina realuri ziani an Seeqmna 

misTvis zianis miyenebis safrTxe. Tu aseTi SesaZlebloba gamoricxulia, 

cxadia verc uflebis SezRudva (winaswar gamoricxulad) ver moemsaxureba 

am interesis dacvas da a fortiori verasodes iqneba `aucilebeli~. 

swored amitom aRvniSneT dasawyisSi, rom `SezRudvis aucileblobis~ 

Sefasebam logikurad warmoSva uwinaresad imis dadgenis saWiroeba, 

emsaxureboda Tu ara SezRudva konvenciiT gaTvaliswinebul romelime 
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kanonier mizans. am sakiTxze mxolod dadebiTi daskvnis SemTxvevaSi xdeba 

`Carevis aucileblobis~ Sefaseba aqtualuri. 

aqve unda aRvniSnoT Semdegi. am sakiTxis Semowmeba, iseve rogorc 

SezRudvis pirveli pirobisa – iyo Tu ara SezRudva `kanoniT 

gaTvaliswinebuli~, praqtikaSi gacilebiT ufro iSviaTad warmoSobs 

problemebs, vidre sakuTriv SezRudvis `aucileblobis~ Sefaseba. 

absoluturad umravles SemTxvevebSi konvenciis xelSemkvreli 

saxelmwifoebis mxridan gamoxatvis TavisuflebaSi Careva 

gaTvaliswinebulia kanoniT da emsaxureba konvenciis me-10 muxlSi 

miTiTebul romelime kanonier mizans, magram sakuTriv SezRudvis 

`aucilebloba demokratiul sazogadoebaSi~ Zalze xSirad ar aris 

gaziarebuli evropuli sasamarTlos mxridan, rac savsebiT kanonzomieri 

movlenaa. ama Tu im sajaro an sxva pirTa interesebis dasacavad 

xelSemkvreli saxelmwifoebi gacilebiT ufro xSirad miiCneven ama Tu im 

SezRudvas `aucileblad~, vidre evropuli sasamarTlo. es imaze 

metyvelebs, rom konvenciis xelSemkvrel saxelmwifoebSi gamoxatvis 

Tavisuflebis daculobis saerTo standarti ufro dabalia im standartTan 

SedarebiT, romelsac evropuli sasamarTlo Tavisi iurisprudenciiT 

amkvidrebs. 

axla ki dawvrilebiT imis Sesaxeb, Tu ras gulisxmobs Sefaseba _ 

`aucilebeli demokratiul sazogadoebaSi~. 

Sefaseba _ `aucilebeli demokratiul sazogadoebaSi~ or komponents 

moicavs – uflebaSi Carevis `aucileblobisa~ da `Tanazomierebis~ 

Sefasebas. imisaTvis, raTa gamoxatvis Tavisuflebis esa Tu is SezRudva 

gamarTlebulad iqnes miCneuli, erTi mxriv, igi aucilebeli unda iyos 

Sesabamisi kanonieri interesis dasacavad, meore mxriv ki – Tanazomieri 

dasaxuli kanonieri miznisa. 

Sesabamisad, `aucilebelis~ kriteriumis gamoyenebis dros imis Sefaseba 

xdeba, Tu ramdenad aucilebeli iyo konkretul SemTxvevaSi saxelmwifos 

mxridan individur uflebaSi Careva Sesabamisi kanonieri miznis misaRwevad. 

xolo uflebaSi Carevis Tanazomierebis (zogjer mas `proporciulobas~ 

uwodeben) dadgena ki gulisxmobs aseve yovel konkretul SemTxvevaSi imis 

Sefasebas, Tu ramdenad aucilebeli iyo dasaxuli kanonieri miznis 

misaRwevad uflebaSi swored iseTi xarisxiT Careva, rac Sesabamisma 

erovnulma saxelmwifom ganaxorciela. 

rodis aris Careva `aucilebeli~ da `Tanazomieri~? maTze pasuxi, 

praqtikulad, imavdroulad pasuxia kiTxvaze, unda Careuliyo Tu ara 

saxelmwifo uflebaSi, da Tu ho, ra zomiT, ra xarisxiT. ufro metic, igi 
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im kiTxvaze pasuxicaa, rogori balansi iqneba Sesabamis SemTxvevaSi 

samarTliani _ individuri uflebis sasargeblo, Tu misi saziano. 

sicxadisaTvis aucileblad gvesaxeba, kargad gamovkveToT, rom orive 

komponentis dros ~aucileblobis~ Sefaseba xdeba, magram pirvel 

SemTxvevaSi – Carevis aucileblobisa, xolo meore SemTxvevaSi – Carevis 

xarisxis (uflebis SemzRudavi RonisZiebebis) aucileblobisa. Tu 

`aucileblobisa~ da `Tanazomierebis~ Sefasebani dadebiTia, es imas niSnavs, 

rom saxelmwifo unda Careuliyo uflebaSi da, amasTanave, im xarisxiTa Tu 

zomiT, rogoriTac Caeria. es orive komponenti erToblivad gansazRvravs 

`aucilebeli demokratiul sazogadoebaSi~ saerTo kvalifikacias. amitom, 

Tu mxolod `Tanazomierebis~ Sefasebaa uaryofiTi, es imas niSnavs, rom 

uflebis SuzRudva mainc ver iqneba miCneuli, rogorc `aucilebeli 

demokratiul sazogadoebaSi~. 

adamianis uflebaTa evropuli sasamarTlos iurisprudenciis gacnoba 

mowmobs, rom Sefaseba _ `aucilebel demokratiul sazogadoebaSi~ maRal 

standarts gulisxmobs, gamomdinare im didi rolidan, romelic gamoxatvis 

Tavisuflebas ekisreba demokratiuli sazogadoebis funqcionirebisaTvis. 

rogorc dasawyisSi ukve aRvniSneT, is ar gulisxmobs `absoluturad 

aucilebels~, an `ukiduresad aucilebels~, magram misi Sinaarsi gacilebiT 

ufro farToa, vidre oden `sasurveli~, `dasaSvebi~, `misaRebi~, 

`sasargeblo~ an Tundac `saWiro~. es aris Carevis aucileblobisa da 

Carevis Tanazomierebis saerTo standarti. Tumca es standarti 

sxvadasxvagvarad miiRweva. 

sakuTriv `Careva~ uflebis ganxorcielebaSi maSin aris `aucilebeli~, 

rodesac arsebobs Sesabamisi `mwvave sazogadoebrivi saWiroeba~, da misi 

`Sesabamisi da sakmarisi~ safuZveli; xolo uflebaSi Sesabamisi xarisxiT 

Careva _ maSin, rodesac is dasaxuli kanonieri miznis Tanazomieria. ase 

rom, rogorc vxedavT, `Carevis aucilebloba~ ufro absoluturi 

ganzomilebebiT ganisazRvreba, maSin rodesac, `uflebaSi Sesabamisi 

xarisxiT Carevis aucilebloba~ Tanazomierebis, anu SefardebiTi 

ganzomilebebiT xorcieldeba. 

`Carevis aucileblobis~ amsaxveli standarti (`mwvave sazogadoebrivi 

saWiroeba~) da Carevis Tanazomierebis moTxovna evropulma sasamarTlom 

pirvelad Handyside-s saqmeSi Camoayaliba. man miuTiTa, rom gamoxatvis 

TavisuflebaSi Careva ganpirobebuli unda yofiliyo `mwvave sazogadoebrivi 

saWiroebiT~ (pressing social needs), romelic gulisxmobda `Sesabamisi da 

sakmarisi~ (relevant and sufficiant) safuZvelis arsebobas aseTi saWiroebis 

aRiarebisaTvis. manve ganmarta, rom Sefaseba `aucilebeli demokratiul 
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sazogadoebaSi~ gulisxmobda Carevis RonisZiebis (Carevis xasiaTisa da 

xarisxis) Tanazomierebas dasaxul kanonier mizanTan mimarTebaSi.2 

rogorc harisi, o’boili da uorbriki miuTiTeben, aRniSnuli debuleba 

imis damtkicebis tvirTs, rom marTlac arsebobda Sesabamisi kanonieri 

interesis dasacavad gamoxatvis TavisuflebaSi Carevis mwvave 

sazogadoebrivi saWiroeba da misi aRiarebisaTvis aucilebeli `Sesabamisi da 

sakmarisi~ safuZveli, mopasuxe saxelmwifos akisrebda.3 

marTlac, individur uflebaSi yoveli konkretuli Carevis 

aucileblobisa da Tanazomierebis Sefasebas, pirvel rigSi, Sesabamisi 

mopasuxe saxelmwifo axorcielebs, romelic moqmedebs Sefasebis 

Tavisuflebis misTvis mikuTvnebul farglebSi. evropuli sasamarTlo ki 

misi Sefasebebis konvenciasTan Sesabamisobas amowmebs da, imavdroulad 

mxedvelobaSi iRebs rogorc erovnuli Sefasebis Tavisuflebis farglebs, 

ise gamoxatvis Tavisuflebis gamorCeul mniSvnelobas demokratiul 

sazogadoebaSi. 

evropulma sasamarTlom Tavis ganCinebaSi SemdgomSi araerTxel 

daadastura es garemoeba sxvadasxva konteqstSi: 

_ `aucilebeli~ konvenciis me-10 muxlis gagebiT, gulisxmobs `mwvave 

sazogadoebriv saWiroebas~. xelSemkvreli saxelmwifoebi sargebloben 

Sefasebis garkveuli TavisuflebiT, raTa Seafason aseTi saWiroebis 

arseboba, magram is ganuyreladaa dakavSirebuli evropul kontrolTan. 

sasamarTlo uflebamosilia gadawyvitos, Tu ramdenad Seesabameba `Careva~ 

konvenciis me-10 muxliT dacul gamoxatvis Tavisuflebas. aucilebelia 

dadgindes, iyo Tu ara Careva dasaxuli kanonieri miznis Tanazomieri da 

iyo Tu ara erovnuli xelisuflebis mier Carevis gasamarTleblad 

moyvanili argumentebi sakmarisi da me-10 muxlis me-2 punqtis 

kriteriumebTan Sesatyvisi. sasamarTlo unda darwmundes imaSi, rom 

erovnulma xelisuflebam gamoiyena wesebi, romlebic Seesabameboda me-10 

muxlis principebs da daeyrdno saqmeSi arsebuli faqtebis misaReb 

Sefasebas.4 

_ sakiTxis ganxilvisas, CaiTvleba Tu ara konvenciiT garantirebuli 

uflebebisa da Tavisuflebebis SezRudva aucileblad demokratiul 

sazogadoebaSi, xelSemkvreli saxelmwifoebi SezRudvis mizanSewonilobis 

Sefasebisas sargebloben Sefasebis garkveuli, magram, ara SeuzRudavi 

TavisuflebiT. saboloo gadawyvetilebas am SezRudvebis konvenciasTan 

2 Handyside, $48. 
3 D.G.Harris, M.O’Boyle, C.Warbrick, miTiTebuli naSromi, gv.396.
4 Janowski, §30. Rekvényi, §42; Öztürk, §64; Zana, §54; Ahmed, §55; Hertel, §46; Wille, §61; Worm, §47; Ceylan, §32; 
Karata , §48; Erdogdu et Ince §47; Ba kaya et Ok uo lu, §61; Sürek, N1, §58
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Sesabamisobis sakiTxze yvela SemTxvevaSi evropuli sasamarTlo iRebs, 

romelic saqmis konkretuli garemoebebis mixedviT afasebs, Seesabameboda 

Tu ara Sesabamisi Careva `mwvave sazogadoebriv saWiroebas~ da iyo Tu ara 

igi dasaxuli kanonieri miznis proporciuli.5 gamoxatvis TavisuflebaSi 

nebismieri Carevis aucilebloba zedmiwevniT unda iqnas dadgenili~.6 

saxelmwifoebi sargebloben Sefasebis garkveuli TavisuflebiT imis 

gansazRvrisas, iyo Tu ara aucilebeli da ra zomiT gamoxatvis 

TavisuflebaSi Careva. gansakuTrebuli yuradRebiT unda Sefasdes, iyo Tu 

ara xelisuflebis mier SerCeuli meTodebi gonivruli da Sesabamisi.7 

zemoaRniSnuli ganmartebebiT evropulma sasamarTlom Camoayaliba 

SezRudvis pirobis _ `aucilebeli demokratiul sazogadoebaSi~ koncefcia; 

misi kvintesencia Semdegnairad SeiZleba gadmovceT: 

I) Sefaseba _ `aucilebeli demokratiul sazogadoebaSi~ 

`aucileblobis~ sakmaod maRal standarts gulisxmobs; 

II) igi Sedgeba `Carevis aucileblobis~ da `Carevis Tanazomierebis~ 

Sefasebebisagan; 

III) orive maTgani zedmiwevniT unda iyos dasabuTebuli: `Carevis 

aucilebloba~ ganpirobebuli unda iyos `mwvave sazogadoebrivi 

saWiroebiT~. misi aRiareba ki eyrdnobodes `Sesabamis da sakmaris~ 

safuZvels; `Carevis Tanazomiereba~ aseve moiTxovs `Sesabamis da sakmaris 

safuZvels~; 

IV) `Carevis aucileblobisa~ da `Carevis Tanazomierebis~ damtkicebis 

tvirTi ekisreba mopasuxe saxelmwifos, romelic moqmedebs Sefasebis 

Tavisuflebis misTvis mikuTvnebul farglebSi. maTi Sefasebebis 

konvenciasTan Sesabamisobas ki evropuli sasamarTlo ikvlevs, romelic 

iTvaliswinebs, erTi mxriv, gamoxatvis Tavisuflebis gamorCeul 

mniSvnelobas, meore mxriv ki – erovnuli Sefasebis Tavisuflebis Sesabamis 

areals. 

`Carevis aucileblobisa~ da `Carevis Tanazomierebis~ Sefaseba 

evropuli sasamarTlosaTvis faqtobrivad ZiriTadi sakiTxia yvela im 

uflebasTan mimarTebaSi, romlebic sajaro an sxva pirTa uflebebis 

dasacavad SezRudvebs eqvemdebarebian. amitom is ZiriTadi midgomebi, 

romlebic am uflebebTan mimarTebaSia SemuSavebuli, swored Carevis 

aucileblobisa da Tanazomierebis Sefasebisas gamoiyeneba da mis procesSi 

vlindeba. magaliTad, aRniSnuli Sefasebani ganuyofelia sajaro da kerZo 

5 Wingrowe, §53
6 Worm, §47
7 Steel and Others, §104
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interesebis samarTliani dabalansebis ideisagan, rac evropuli 

sasamarTlos erT-erT umniSvnelovanes sazrunavs warmoadgens.  

 

6.2.2. `Carevis aucileblobis~ Sefaseba 

 

`Carevis aucileblobis~ Sefaseba uamrav faqtorzea damokidebuli. im 

garemoebas, aRiarebs Tu ara evropuli sasamarTlo SezRudvis `mwvave 

sazogadoebriv saWiroebas~ da saamisod aucilebel `Sesabamis da sakmaris~ 

safuZvels, winaswar advilad savaraudo ar aris. aseT Sefasebas saqmis 

konkretuli garemoebebi, niuansebi da saerTo konteqsti gansazRvravs. 

Sesabamisad, imisda mixedviT, Tu ra garemoebebTan gvaqvs saqme, gamovlindeba 

sxvadasxva sakiTxebisadmi SemuSavebuli midgomebis gamoyenebis saWiroeba. 

maTi urTierTqmedebisa da dabalansebis Sedegad yalibdeba Sexeduleba 

gamoxatvis Tavisuflebis SezRudvis `mwvave sazogadoebrivi saWiroebis~ 

arsebobis an ararsebobis Sesaxeb. 

dasawyisSi, sadac evropuli sasamarTlos `ZiriTad midgomebze~ 

visaubreT, Cven iqac CamovTvaleT faqtorebi, romlebic gavlenas axdens 

SezRudvis gamarTlebulobis Sefasebaze da aRvniSneT, rom iSviaTi 

gamonaklisis garda, arcerT maTgans ar aqvs calsaxad gadamwyveti 

mniSvneloba. TumcaRa, zogierTi faqtoris gavlena SedarebiT metia, 

zogierTisa – SedarebiT naklebi. amjerad, aqcents gavakeTebT imaze, Tu 

kerZod ra gavlenas axdens Sesabamisi faqtorebi `Carevis aucileblobis~ 

Sefasebaze.  

 

a) Seexeba Tu ara `gamoxatva~ sazogadoebrivi interesis sakiTxs.  

 

_ rodesac saqme sazogadoebrivi interesis sakiTxs Seexeba da 

warmoadgens masze sajaro diskusiaSi `wvlilis Setanas~, misi gavrcelebisa 

da miRebis Tavisuflebis SezRudva iSviaTad SeiZleba iqnas miCneuli 

`mwvave sazogadoebriv saWiroebad~. es mxolod maSin SeiZleba moxdes, Tu 

saqme gvaqvs kanonieri interesebis seriozul dazianebasTan an 

`movaleobebisa da pasuxismgeblobis~ uxeS darRvevasTan. 

 

b) ra sferos Seexeba `gamoxatva~ 

 

es faqtori pirvel faqtors ukavSirdeba da misgan gamomdinareobs. 

_ politikis, masmediis Tavisuflebis sferoebi uSualod ukavSirdeba 

sazogadoebrivi interesis mqone sakiTxebs da maTze yvelaze metadaa 
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damokidebuli demokratiuli procesis funqcionireba. amitom politikur 

sakiTxebze ideebisa da informaciis, iseve, rogorc masmediis Tavisuflebis 

SezRudvis `mwvave sazogadoebrivi saWiroebis~ dasabuTeba Zalze 

garTulebulia. maTgan gansxvavebiT, SedarebiT iolia sxva sferoebSi 

(xelovneba, mecniereba da sxv.) Carevis aucileblobis aRiareba. komerciis 

sferoSi ki `mwvave sazogadoebrivi saWiroebis~ kriteriumi saerTod ar 

gamoiyeneba. sakmarisia saxelmwifom daamtkicos, rom `SezRudva ar iyo 

aragonivruli~. 

 

g) rogoria Sesabamis sferoSi Sefasebis Tavisuflebis farglebi 

 

_ Tu aseTi farglebi farToa, `mwvave sazogadoebrivi saWiroebis~ 

aRiarebac gaiolebulia, vinaidan farTo farglebis dros meti angariSi 

gaeweva erovnuli xelisuflebis Sefasebas aseTi saWiroebisa da misi 

`Sesabamisi da sakmarisi~ safuZvlis arsebobis Sesaxeb; Tu viwro – 

SedarebiT rTuli da saboloo Sedegs danarCen faqtorTa erToblioba 

gadawyvets. 

 

d) vis mier aris gamoTqmuli kritika 

 

_ vinaidan gansakuTrebiT fasobs xalxis arCeuli warmomadgenlis 

sityvis Tavisufleba Tavisi mandatis gansaxorcieleblad, agreTve 

advokatisa sasamarTlo darbazSi (Tu igi SemozRudulia gansaxilveli 

saqmis sakiTxebiT), Sesabamisad ukiduresad garTulebulia maTi gamoxatvis 

TavisuflebaSi Carevis aucileblobis dasabuTebac. sxva SemTxvevaSi am 

TavisuflebiT mosargeble subieqtis vinaoba SedarebiT nakleb gavlenas 

axdens Carevis aucileblobis Sefasebaze. 

 

e) vis mimarTaa gamoTqmuli kritika 

 

_ imaTi kritikis SezRudvis `mwvave sazogadoebrivi saWiroeba~, vis 

mimarTac `dasaSvebi kritikis~ farglebi farToa (xelisuflebis 

warmomadgenlebi, politikosebi) Zalze iSviaTad SeiZleba warmoiqmnas da 

piriqiT – vis mimarTac aseTi farglebi viwroa, maTi kritikis SezRudvis 

saWiroebis aRiareba SedarebiT gaiolebulia. 

 

v) rogoria informaciebisa da ideebis Sinaarsi 

 



 179

sruliad calsaxaa damokidebuleba siZulvilisa da zizRis mTesvel 

gancxadebebTan (hate speech) da Zaladobis Cadenisaken xalxis waqezebasTan 

(incitment of violence) mimarTebaSi. 
rasobrivi, eTnikuri, religiuri an sxvagvari Seuwynareblobisa da 

diskriminaciis gamomxatveli ideebisa da informaciebis SezRudvis `mwvave 

sazogadoebrivi saWiroeba~ warmodgeba iqidan, rom igi pirdapiraa 

mimarTuli demokratiisa da adamianis uflebebis winaaRmdeg. amitom 

saxelmwifos sruli ufleba aqvs SezRudos igi imis miuxedavad, gamoiwvia 

Tu ara realurad maTma gavrcelebam realuri ziani da Seityves Tu ara 

maT Sesaxeb maT, visac Seuracxyofilad da damcirebulad SeiZleba egrZno 

Tavi8 (calke sakiTxia is, rom siZulvilsa da zizRis mTesveli 

gancxadebebis SezRudva zogjer me-10 muxlis me-2 punqts eyrdnoba; zogjer 

– pirdapir me-17 muxls, zogjer ki – orives. aseTi gansxvavebuloba, 

zogjer saqmis garemoebebis specifikurobasTanaa dakavSirebuli, zogjer – 

evropuli sasamarTlos araTanmimdevrulobasTan. magram am konteqstSi amas 

ara aqvs arsebiTi mniSvneloba). 

aseve uyoymanod aRiarebs evropuli sasamarTlo Zaladobis Cadenisaken 

waqezebis SezRudvis `mwvave sazogadoebriv saWiroebas~ ajanyebis, amboxebis, 

terorizmisaken mowodebis dros. Tuki gamonaTqvami Zaladobis Cadenisaken 

waqezebad aris kvalificirebuli, evropuli sasamarTlo aRiarebs `mwvave 

sazogadoebriv saWiroebas~ mis SesazRudad9 da piriqiT.10 

didia `mwvave sazogadoebrivi saWiroebis~ aRiarebis albaToba, Tu 

ideebisa an informaciebis Sinaarsi gamoxatavs uxamsobas. izRudeba uxamsi 

kritikac, Tundac sapasuxo. 11  

8 magaliTisaTvis ix. Norwood v. the United Kingdom (judgment of 16 November 2004). mocemul 

saqmeSi ar arsebobda imis mtkicebuleba, rom sacxovrebeli saxlis fanjaraze gamokruli 

plakati, romelic warmoadgenda Tavdasxmas britaneTSi mcxovreb yvela muslimanze, Tundac 

erTma muslimanma ixila. momCivani cxovrobda SedarebiT Tvalsmofarebul adgilas, romelic ar 

iyo dasaxlebuli muslimebiT. amis miuxedavad, evropulma sasamarTlom uyoymanod aRiara, rom 

plakati konvenciis me-10 muxlis dacviT ver isargeblebda.
9 magaliTisaTvis ix. B.E.Hogefield v. Germany, decision of 20 January, 2000, M.Zana v. Turkey (Appl. N2951/96, 
decision of 19 September, 2000, Sürek (N1) v. Turkey, judgment of 8 July 1999, Sürek (N3) v. Turkey, judgment of 8 
July 1999. 
10 magaliTisaTvis ix. Aksoy v. Turkey, judgment of 10 October 2000, Erdogdu and Ince v. Turkey, judgment of 8 
July, 1999; Sürek (N4), judgment of 8 July, 1999; Sürek and Özdemir v. Turkey, judgment of 9 July, 1999; Gerger v. 
Turkey, judgment of 9 July 1999; Arslan v. Turkey, judgment of 8 July 1999; Sener v. Turkey, judgment of 18 July 2000 
da sxv. 

11 magaliTad saqmeSi Melnychyk v. Ukraine (decision of 5 July 2005) evropulma sasamarTlom gamarTlebulad 

miiCnia gazeTis redaqtoris uari, gamoeqveynebina momCivnis sapasuxo werili, romelic uxams 

gamonaTqvamebs Seicavda (momCivanma Tavis gamakritikebels uwoda sityva, romelic vulgarul enaSi 

gamoiyeneboda `penisis~ aRmniSvnelad). 
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ideebisa da informaciebis Sinaarsi, cxadia, yovelTvis umniSvnelovanes 

gavlenas axdens maTi SezRudvis `mwvave sazogadoebrivi saWiroebis~ 

Sefasebaze, vinaidan uwinaresad swored am Sinaarsidan warmodgeba is 

safrTxe, romelic kanonier interesebs SeiZleba Seeqmnas. amjerad aqcenti 

gakeTebuli iqna ideebisa da informaciebis iseT Sinaarsze, romlebic Zalze 

didi albaTobiT gamoiwvevs maTi SezRudvis mwvave sazogadoebriv 

saWiroebas. 

 

z) romel medias Seexeba saqme 

 

evropuli sasamarTlos mier ganxilul saqmeTa gacilebiT didi nawili 

presas Seexeba da ara radios an televizias.; amis mizezi is aris, rom 

presa Tavisufalia bevri iseTi gardauvali SezRudvisagan, romlebic audio 

da vizualuri mediisaTvis aris damaxasiaTebeli. mauwyeblobis teqnikuri 

SesaZleblobebis SezRudulobis gamo, radio da televizia eqvemdebareba 

licenzirebas, romlis drosac saxelmwifo balansisa da gemovnebis 

sakiTxebs iRebs mxedvelobaSi da Sefasebis Tavisuflebis didi areali 

gaaCnia. 

amitom, sakuTriv licenziis sakiTxebis gadamowmebisas erovnuli 

gadawyvetilebebisadmi damokidebuleba sakmaod liberaluria. samagierod, 

rodesac saqme radiosa Tu televiziis meSveobiT gavrcelebul sadavo 

`ideebsa Tu informacias Seexeba~ es garemoeba piriqiT, iseTi faqtoria, 

romelmac SeiZleba gaaZlieros `mwvave sazogadoebrivi saWiroebis~ 

aRiarebis SesaZlebloba. radiosa da televiziis saSualebiT ideebisa Tu 

informaciebis gavrcelebam am saSualebebis (gansakuTrebiT televiziis) 

Zlieri zemoqmedebis gamo, mayurebelsa Tu msmenelze SeiZleba gacilebiT 

uaryofiTi efeqti iqonios, vidre igive ideebisa Tu informaciis 

gavrcelebam gazeTebis, Jurnalebisa Tu wignebis saSualebiT. Sesabamisad, 

meti winapiroba warmoiqmneba SezRudvis `mwvave sazogadoebrivi saWiroebis~ 

aRiarebisaTvis. amgvarad, radiosa da televiziis gamoyeneba zrdis im 

potenciur zians, romelic Sesabamis `gamoxatvas~ sxva SemTxvevaSi 

SeiZleboda gamoewvia.  

 

T) rogori iyo auditoria, visTvisac Sesabamisi ideebi Tu informacia 

xelmisawvdomi gaxda, an visTvisac isini uSualod iyo gamiznuli 

 

ideebisa Tu informaciis SezRudva zogjer dakavSirebulia im 

auditoriasTan, romelSic is gavrcelda. saqme isaa, rom ideebi da 
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informacia, romlebic sxva viTarebaSi ar SeizRudeboda, SeiZleba 

SeizRudos imis gamo, rom igi gavrcelda iseT auditoriaSi, 

romlisaTvisac igi miuRebeli da zianis momtani iyo. marTlac, esa Tu is 

informacia Tu ideebi, romlebic misaRebia ufrosi Taobis adamianebisaTvis, 

zianis momtani SeiZleba iyos mozardebisaTvis. an, rac misaRebia 

`specialurad dainteresebuli auditoriisaTvis~, SesaZloa miuRebeli 

aRmoCndes farTo an romelime kategoriis auditoriisaTvis da a.S. 

Handyside-s cnobili saqme erT-erTi aseTi SemTxvevis naTeli 

magaliTia. sadavo wigni Seexeboda seqsis Temas. magram igi gankuTvnili iyo 

mozardebisaTvis. sasargeblo rCevebTan erTad igi Seicavda bevr iseT 

informaciasac, romelic arasworad SeiZleboda aRqmuliyo mozardebis 

mxridan da daebrkolebina maTi swori fizikuri Tu zneobrivi ganviTareba. 

amitom evropuli sasamarTlo daeTanxma mopasuxe saxelmwifos mosazrebas 

Carevis mwvave sazogadoebrivi saWiroebis arsebobis sakiTxSi. 

zogjer iseT SemTxvevasTan gvaqvs saqme, rodesac ideebi an informacia 

gankuTvnilia `specialurad dainteresebuli auditoriisaTvis~, magram isini 

farTo auditoriisaTvis xdeba xelmisawvdomi, visTvisac isini 

Seuracxmyofeli an sxvagvarad miuRebeli SeiZleba aRmoCndes. amitom didi 

mniSvneloba aqvs ama Tu im gziT imis uzrunvelyofas, rom ideebisa Tu 

informaciis gavrceleba SemoizRudos specialurad dainteresebuli 

auditoriiT da ar moxdes maTi SemTxveviT miReba im adamianTa mxridan, 

visac ar surda maTi miReba. amis uzrunvelyofa gamoxatvis TavisuflebiT 

mosargeble subieqtis `movaleobebisa da pasuxismgeblobis~ aucilebeli 

komponentia.  

zogjer TavisTavad auditoriis sifarToves an siviwroves aqvs 

mniSvneloba. ama Tu im informaciisa Tu ideebis SezRudvis `mwvave 

sazogadoebrivi saWiroeba~ SeiZleba warmoiSvas swored imitom, rom igi 

farTod gavrcelda. magaliTad – gamoqveynda iseT gazeTSi an gadaica iseTi 

satelevizio arxiT, romelic mTeli qveynis teritorias moicavda. maSin, 

rodesac amave ideebisa Tu informaciebis gadacema adgilobrivi mediiT, an 

iseTi gazeTiT, romelsac mcire cirkulacia gaaCnda, SezRudvebs ar 

gamoiwvevda. es savsebiT logikuria. rodesac informacia Tu ideebi zianis 

safrTxis Semcvelia, cxadia, zianis SesaZlebloba miT metia, rac ufro 

didia Sesabamisi auditoria.  amitom, evropuli sasamarTlo yovelTvis 

mxedvelobaSi iRebs, Tu ramdenad farTo iyo Sesabamisi mkviTxvelis, 

msmenelis Tu mayureblis auditoria. amisaTvis igi iTvaliswinebs, Tu 

ramdenad farTo gavrceleba gaaCnda gazeTs, ramdenad mravalferovani 

mayurebeli hyavda ama Tu im satelevizio programasa Tu radiogadacemas, 
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dRis ra monakveTSi iyo igi gadacemuli da a.S. saboloo jamSi, rodesac 

saqme sadavo ideebsa Tu informacias Seexeba, farTo auditoriis faqtori 

aZlierebs Carevis mwvave sazogadoebriv saWiroebas. mcire auditoriis 

faqtori ki piriqiT _ aqarwylebs am saWiroebas. 

 

i) rogoria gamoxatvis forma, manera da viTareba 

 

erTi da igive informaciisa Tu ideebis SezRudvis saWiroebis xarisxi 

SeiZleba gansxvavdebodes imisda mixedviT, Tu rogoria gamoxatvis forma, 

manera da is uSualo viTareba, romelSic isini gamoiTqva. 

magaliTad, politikosis mier sadavo ideebisa Tu informaciis 

gamoxatva pirdapir da SeuniRbavad, zrdis efeqtis, maT Soris uaryofiTi 

efeqtis SesaZleblobas. magram igive ideebi Tu informacia, romlebic 

gamoxatulia mxatvruli, alegoriuli saSualebebiT, anda mecnierul 

naSromSi – amcirebs aseTi efeqtis SesaZleblobas. esa Tu is ideebisa Tu 

informaciis SezRudvis mwvave sazogadoebrivi saWiroeba SeiZleba 

warmoiSvas, Tu isini gamoTqmulia uSualod xalxis farTo masis winaSe. 

magram Tu isini gamoxatulia, magaliTad, auditoriaSi, leqciis wakiTxvis 

dros – aseTi saWiroeba SeiZleba ar warmoiSvas. aseve gansxvavebulad 

SeiZleba Sefasdes ideebisa Tu informaciis mwvave sazogadoebrivi 

saWiroeba omianobis drosa da mSvidobianobis periodSi, politikuri 

daZabulobis regionSi da mis gareT da a.S. 

 

k) darRveulia Tu ara `movaleobani da pasuxismgebloba~ 

 

gamoxatvis Tavisuflebisagan ganuyofeli movaleobani da 

pasuxismgebloba yovelTvis mniSvnelovani faqtoria am TavisuflebaSi 

Carevis gasamarTleblad. 

vinaidan `movaleobebisa da pasuxismgeblobis~ Sinaarsi sakmaod farToa 

da maTi darRvevac sruliad gansxvavebulad SeiZleba gamovlindes, misi 

roli SezRudvis `mwvave sazogadoebrivi saWiroebis~ aRiarebaSi 

gansxvavdeba. 

ufro mkveTri Sedegebi maSin dgeba, rodesac `movaleobebisa da 

pasuxismgeblobis~ darRveva seriozuli da mniSvnelovania. magaliTad, 

gamoxatvis Tavisuflebis borotad gamoyenebis dros `mwvave sazogadoebrivi 

saWiroebis~ `Sesabamisi da sakmarisi~ safuZveli ioli dasasabuTebelia. 

aseve seriozuli safuZveli Cndeba Carevis aucileblobis 

aRiarebisaTvis maSin, rodesac kanonieri interesebisaTvis zianis miyeneba 
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xdeba boroti ganzraxviT. magaliTad, difamaciis saqmeSi winaswari 

SecnobiT yalbi informaciis gavrcelebis dros. 

rodesac `movaleobebisa Tu pasuxismgeblobis~ darRveva imiT 

gamoixateba, rom subieqti gamoxatvis Tavisuflebis ganxorcielebisas ar 

cdilobs Tavi aaridos sxva interesebTan dapirispirebasa da maTTvis zianis 

miyenebs, ar zrunavs saimisod, rom aRkveTos an minimumamde daiyvanos zianis 

SesaZlebloba, aseT dros movaleobebisa da pasuxismgeblobis darRveva, ra 

Tqma unda, mainc faqtoria Carevis aucileblobis sasargeblod, magram misi 

gavlena iseTi mniSvnelovani aRar aris. magaliTad, Seumowmebeli 

informaciebis gavrceleba JurnalistTa mxridan yovelTvis rodi gvevlineba 

Carevis aucileblobis `sakmaris safuZvlad~. Tu saqme politikur 

diskusias Seexeba, mcdari informaciisa Tu faqtobriv safuZvels 

moklebuli Sefasebebis gavrceleba yovelTvis rodia sakmarisi wonadi 

argumenti politikur diskusiis Tavisuflebis SesazRudad. 

amgvarad, movaleobebisa da pasuxismgeblobis naklebad seriozuli 

darRvevebis dros misi wvlili Carevis aucileblobis safuZvlis 

gansazRvarSi ufro metadaa saqmis sxva garemoebebze da saerTo konteqstze 

damokidebuli, vidre gamoxatvis Tavisuflebis borotad gamoyenebis 

SemTxvevaSi. 

 

l) rogoria kanonieri interesebisaTvis miyenebuli an potenciuri 

ziani 

 

yvelaze ufro pirdapir da uSualod `Carevis aucileblobis~ 

dasabuTeba ukavSirdeba im zianis Sefasebas, rac kanonierma interesebma 

ganicades an romlis safrTxec SeeqmnaT. ufro metic, SeiZleba iTqvas, rom 

zemoT CamoTvlil faqtorTa umravlesoba, pirdapir Tu arapirdapir, metad 

Tu naklebad, swored kanonieri interesisaTvis zianis miyenebis 

mimaniSnebeli, anda sakuTriv zianis sididis Tu simciris ganmsazRvrelia. 

magaliTad, siZulvilis gaRviveba swored imitom gvevlineba `mwvave 

sazogadoebrivi saWiroebis~ damadasturebel garemoebad, rom igi zians 

ayenebs ara marto konkretuli individebis interesebs, aramed saerTod 

demokratiisTvis umniSvnelovanes Semwynareblobis ideas, sazogadoebaSi 

simSvidisa da harmoniis uzrunvelyofas. Zaladobis Cadenisken waqezeba 

imitom ar sargeblobs me-10 muxlis dacviT, rom igi Seicavs did risks 

erovnuli uSiSroebis, sazogadoebrivi usafrTxoebis, wesrigisa da 

adamianTa janmrTelobisaTvis. televiziiTa da radioTi informaciebis 

gadacema imitom aris mniSvnelovani faqtori, rom igi aZlierebs 



 184

zemoqmedebis unars da masTan erTad zianis SesaZleblobasa da sidides. 

auditoriis faqtori imdenad aris mniSvnelovani, rom misi saSualebiT 

xdeba potenciuri zianis gansazRvra (sxvaTa uflebebis damrRvevi ideebi Tu 

informacia, rac ufro farTod gavrceldeba, miT meti iqneba im adamianTa 

ricxvi, visi uflebebic Seilaxa) da a.S. 

amrigad, kanonieri interesebisTvis miyenebuli an potenciuri zianis 

odenoba yvelaze ufro pirdapir gansazRvravs uflebaSi Carevis Sesabamis 

da sakmaris safuZvels, ramdenadac `mwvave sazogadoebrivi saWiroebis~ 

aRiareba swored kanonier interesebTan mimarTebas gulisxmobs. amitomac, 

evropuli sasamarTlo yovelTvis zedmiwevniT ikvlevs, miayena Tu ara 

Sesabamisma `gamoxatvam~ realuri ziani kanonier interesebs,  an Seqmna Tu 

ara misi miyenebis safrTxe, ramdenad realuri iyo es safrTxe da rogori 

iyo miyenebuli Tu potenciuri zianis odenoba. rodesac realuri Tu 

potenciuri ziani seriozuli da mniSvnelovania da ar arsebobs sxva 

gadamwoni faqtori, strasburgis sasamarTlo iziarebs erovnuli 

xelisuflebis pozicias SezRudvis aucileblobis Taobaze. 

magaliTad, saqmeSi Radio France and Others v. France evropulma 

sasamarTlom mxedvelobaSi miiRo, rom pirovnebis reputaciis Zlierad 

Semlaxveli informacia dRis ganmavlobaSi 62-jer gadaica radioeTeriT, 

romlis moqmedeba safrangeTis mTels teritoriaze vrceldeboda. 

gaTvaliswinebuli iqna audio da video saSualebebis zegavlenis didi 

unaric. amis gamo, evropulma sasamarTlom miiCnia, rom reputaciisaTvis 

miyenebuli ziani Zalze seriozuli iyo, rac gamarTlebuls xdida 

Sesabamisi Jurnalistisa da mTavari redaqtoris gamoxatvis TavisuflebaSi 

Carevis aucileblobas.12 

saqme Otto-Preminger-Institut v. Austria13 Seexeboda filmis akrZalvas, 

romelic warmoadgenda Tavdasxmas romis kaTolikur eklesiaze. 

strasburgis sasamarTlom gaiTvaliswina, rom avstriis mosaxleobis didi 

nawili (88%) swored am religiis mimdevari iyo. Sesabamisad, arsebobda 

`mwvave sazogadoebrivi saWiroeba~ qveyanaSi religiuri mSvidobis 

SesanarCuneblad da sazogadoebrivi wesrigis dasacavad~. 

potenciuri zianis sidide miiRo evropulma sasamarTlom mxedvelobaSi, 

rodesac mxari dauWira Jurnalistis mimarT sasamarTlos amkrZalav 

brZanebas, romliTac mas aekrZala gaemeorebina gancxadeba, TiTqos cnobili 

sportsmeni akrZalul preparatebs iyenebda Tavisi sportuli Sedegebis 

gasaumjobeseblad. sasamarTlom gaiTvaliswina, rom am gancxadebas SeeZlo 

12 Radio France and Others v. France, judgment of 30 March 2004. 
13 Otto-Preminger-Instisut v. Austria, judgment of 29 September 1994. 
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`sakmaod seriozuli Sedegebi~ moetana sportsmenisaTvis; amitom, aseTi 

dausabuTebeli gancxadebis akrZalvisaTvis arsebobda saamisod `mwvave 

sazogadoebrivi saWiroeba~.14 

logikuria isic, rom ~mwvave sazogadoebrivi saWiroebis~ uaryofa 

xSirad ukavSirdeba potenciuri zianis simcires. mas ki sxvadasxva 

garemoebebi ganapirobebs. xSirad es azrebis gamoxatvis formasa da 

Sesabamisi auditoriis simcires ukavSirdeba. 

Cvens mier zemoT aRniSnul Arslan-isa da Gerger-is saqmeebSi `mwvave 
sazogadoebrivi saWiroebis~ ararseboba evropulma sasamarTlom imiTac 

daasabuTa, rom Sesabamisi gancxadebebi gakeTebuli iqna zepirad, 

ceremoniebis dros, anda gamoqveynebuli iyo saliteraturo SromebSi, ramac 

`mniSvnelovnad Seamcira maTi potenciuri ziani `saxelmwifo uSiSroebisa 

Tu teritoriuli mTlianobisaTvis~. 

aseve `mcire auditoriaze~ miTiTebiT daasabuTa evropulma 

sasamarTlom potenciuri zianis simcire Karata -is saqmeSi.15 momCivani 

daisaja saxelmwifos ganuyoflobis winaaRmdeg propagandisaTvis mas Semdeg, 

rac gamoaqveyna Tavisi leqsebi.  

igive argumentebi gamoiyena sasamarTlom saqmeSi Alinak v. Turkey, 
romelic Seexeboda wignebis konfiskacias. wigni warmoadgenda novelas, 

romelic realur istoriul movlenebs eyrdnoboda. evropulma 

sasamarTlom aRiara, rom novelis zogierT pasaJs marlac SeiZleboda 

waeqezebina adamianebi samarTaldarRvevaTa Cadenisaken, magram gamoxatvis 

mxatvruli forma da Sesabamisi mcire auditoria mniSvnelovnad amcirebda 

zianis saSiSroebas.16 

aseve ar gaiziara TurqeTSi terorizmis winaaRmdeg brZolis 

aucileblobis argumenti `mwvave sazogadoebrivi saWiroebis~ dasabuTebisas 

strasburgis sasamarTlom, rodesac saxelmwifos ganuyoflobis winaaRmdeg 

mimarTuli propaganda sauniversiteto samecniero naSromSi iyo 

gadmocemuli.17 `naklebi zianis~ argumenti iqna moxmobili Carevis 

aucileblobis uarsayofad saqmeSi Salov v. Ukraine, romelic Seexeboda 

prezidentobis kandidatis (prezident kuCmas) sikvdilis Sesaxeb cru 

informaciis gavrcelebas. sasamarTlom mxedvelobaSi miiRo, rom momCivans 

statiis mxolod rva egzemplari gaaCnda da mis Sesaxeb esaubra adamianebis 

SezRudul raodenobas.18 

14Mc Vicar v. The United Kingdom, judgment of 6 May 2002. 
15 Karanta  v. Turkey, judgment of 8 July 1999, reports 1999-IV, §12. 
16 Alinak v. Turkey, judgment of 29 March, 2005. 
17 ix. Baskaya and Oko uglu v. Turkey, judgment of 8 July 1999, reports 1999-IV. 
18 Salov v. Uukraine, judgment of 6 September, 2005. 
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`mwvave sazogadoebrivi saWiroebis~ Sefasebisas evropuli sasamarTlo 

xSirad iynebs principebs, romlebsac pirobiTad `realuri da amwuTieri~ 

safrTxis Sefaseba SeiZleba ewodos. es is SemTxvevebia, rodesac 

gadamwyveti mniSvneloba eniWeba faqtorebs, romlebic amcireben konkretul 

drosa Tu sivrceSi zianis miyenebis safrTxes.  

magaliTad saqmeSi Goodwin v. The United Kingdom19 evropulma 

sasamarTlom gaiTvaliswina, rom publikaciis akrZalvis Sedegad 

kompaniisaTvis zianis miyenebis safrTxe mniSvnelovanwilad ukve 

ganeitralebuli iyo, amitom aRar arsebobda `mwvave sazogadoebrivi 

saWiroeba~, SezRuduliyo Jurnalistis ufleba, ar gaeTqva informaciis 

wyaro. 

zemoaRniSnul saqmeTa magaliTze naTlad Cans, rom erT-erTi mTavari 

ganmsazRvreli `mwvave sazogadoebrivi saWiroebis~ arsebobisa, imis 

dadgenaa, marTlac dazianda Tu ara Sesabamisi kanonieri interesi an 

warmoiqmna Tu ara misi safrTxe.  

swored es aris erT-erTi mTavari aspeqti uflebaSi Carevis 

`Sesabamisi~ safuZvlis dasabuTebisa, rac mopasuxe saxelmwifos moeTxoveba 

`mwvave sazogadoebrivi saWiroebis~ mtkicebisas. diax, mxolod erT-erTi 

aspeqti, vinaidan `Sesabamisobis~ moTxovna vrceldeba yvela im garemoebaze, 

romelsac uflebis SezRudva eyrdnoba. 

amrigad, uflebaSi Carevis `mwvave sazogadoebrivi saWiroebis~ 

`Sesabamisi safuZveli~ maSin arsebobs, Tu uflebis ganxorcieleba marTlac 

zians ayenebs an safrTxes uqmnis kanonier interess da masSi Careva 

namdvilad moemsaxureba am zianis acdenas, Semcirebas an gamosworebas. 

uflebis SezRudvis `Sesabamisi~ safuZvlis dadgenis Semdeg ki misi 

`sakmarisobis~ Sefaseba xdeba, rac gacilebiT ufro rTulia. aq 

RirebulebaTa konfliqtis WrilSi ganixileba yvelaferi da RirebulebaTa 

prioritetulobis sakiTxia warmmarTveli. RirebulebaTa Sesabamisi 

konfliqtis dros da Sesabamis konkretul garemoebebSi, SeiZleba mainc 

gadaswonos gamoxatvis Tavisuflebis mniSvnelobam imis miuxedavad, rom is 

marTlac ayenebda zians ama Tu im kerZo Tu sajaro interess da masSi 

Careva marTlac moemsaxureboda am interesebis dacvas. magaliTad, rodesac 

saqme Seexeba advokatis, Jurnalistis, an xalxis arCeuli warmomadgenlis 

sityvis Tavisuflebas, rac demokratiul sazogadoebaSi Zalian Zvirad 

fasobs, anda, rodesac gamoTqmuli azri Seexeba mwvave sazogadoebrivi 

interesis mqone sakiTxs, es garemoebebi mniSvnelovnad amcireben gamoxatvis 

TavisuflebaSi Carevis aucileblobas, ver qmnian `sakmarisobis~ im xarisxs, 

19
 Goodwin v. The United Kingdom, judgment of 27 March 1996. 



 187

rac aucilebelia uflebis SezRudvis samarTlianad miCnevisaTvis da 

aqarwyleben, niadags aclian aseTi SezRudvis `mwvave sazogadoebriv 

saWiroebas~. zogjer SeiZleba isec moxdes, rom kanonieri interesebisaTvis 

ziani miyenebulia, magram misi gamosworeba anda Semdgomi potenciuri zianis 

aRkveTa SeuZlebelia, amitom gamoxatvis TavisuflebaSi Careva Sesabamis 

garemoebebSi veRar iqneba gamarTlebuli am interesis dacvis argumentiT. 

amitom sakuTriv zianis miyenebis faqti (Tundac es seriozuli ziani iyos) 

aRar gvevlineba `sakmaris safuZvlad~ SezRudvis `mwvave sazogadoebrivi 

saWiroebis~ dasasabuTeblad. 

aseTi SemTxvevis magaliTebia Sürek (N2) v. Turkey da Weber v. Switzerland. 
Sürek-is saqme: momCivanma gamoaqveyna im Cinovnikebis gvarebi, vinc 

pasuxismgebeli iyo terorizmis ganxorcielebaSi. evropulma sasamarTlom 

gaiTvaliswina, rom es informacia manamde sxva gazeTebSi ukve dabeWdili 

iyo. Sesabamisad, interesi xelisuflebis warmomadgenelTa vinaobis dacvisa, 

`arsebiTad iyo Semcirebuli~ da samarTliani balansi gamoxatvis 

Tavisuflebasa da sajaro xelisuflebis warmomadgenelTa identurobis 

dacvas Soris, sityvis Tavisuflebis sasargeblo unda yofiliyo.20 

Weber-is saqme: igi Seexeboda Sveicareli Jurnalistis mier 

preskonferenciis dros informaciis gaxmaurebas ganxilvis procesSi myof 

sisxlis samarTlis saqmeze, rac warmoadgenda Sesabamisi kantonis sisxlis 

samarTlis saproceso kodeqsiT uzrunvelyofili gamoZiebis saidumloebis 

darRvevas. sasamarTlom miiCnia, rom Jurnalistis dasja warmoadgenda 

gamoxatvis TavisuflebaSi iseT Carevas, rac ar iyo aucilebeli dasaxuli 

kanonieri miznis misaRwevad, vinaidan es informacia, ZiriTadad ukve 

gaxmaurebuli iyo presis wina konferenciis dros da amdenad, zogierTi 

faqtis saidumloebis Senaxvas, romlebzedac ukve euwya sazogadoebas, azri 

aRar hqonda. Sesabamisad, man miiCnia, rom aRar arsebobda `mwvave 

sazogadoebrivi saWiroeba~ Jurnalistis uflebis SesazRudad.21 

 

* * * 

 

uflebis SezRudvis `mwvave sazogadoebrivi saWiroeba~ da misi 

`Sesabamisi~ da `sakmarisi~ safuZvlebis dasabuTeba, pirvel rigSi mopasuxe 

saxelmwifos evaleba. bunebrivia, rom am sakiTxze erovnuli xelisuflebisa 

da evropuli sasamarTlos Sefasebebi xSirad ar emTxveva erTmaneTs. am 

20 Sürek (N2) v. Turkey, judgment of 8 July 1999. 
21 Weber v. Switzerland, judgment of 22 May 1990. ix. agreTve, Observer and Guardian v. the United Kingdom,
judgment of 26 November 1991. 
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problemidan amosavali is midgomaa, riTac evropuli sasamarTlo 

xelmZRvanelobs. midgoma aseTia: igi pirvel rigSi imas wyvets, Tavisufali 

Sefasebis rogori areali (ramdenad farTo Tu viwro farglebi) SeiZleba 

ekuTvnodes erovnul saxelmwifos Sesabamis sferoSi Tu Sesabamis kanonier 

mizanTan mimarTebaSi da, aqedan gamomdinare, ramdenad gonivrulia, rom meti 

ndoba gamoucxados mis Sefasebebs da gaiziaros isini.  

 

6.2.3. `Carevis Tanazomierebis~ Sefaseba 

 

rogorc aRvniSneT, uflebaSi Carevis `Tanazomierebis~ dadgena 

gulisxmobs yovel konkretul SemTxvevaSi imis Sefasebas, Tu ramdenad 

aucilebeli iyo dasaxuli kanonieri miznis misaRwevad uflebaSi swored 

iseTi xarisxiT Careva, rac Sesabamisma saxelmwifom ganaxorciela. 

amisaTvis, kanonieri interesebisaTvis miyenebuli an potenciuri ziani 

Sefasebul unda iqnas ara absolutur ganzomilebaSi (rac `aucilebelis~ 

kriteriumiT Sefasebisas xdeba), aramed SefardebiTSi, uflebaSi Carevis 

xarisxTan mimarTebaSi. ufro zustad: Sefasebuli unda iqnas gamoxatvis 

Tavisuflebis uflebaSi Carevis xarisxi im sazogadoebriv zianTan 

SedarebiT, romelic uflebis ganxorcielebam gamoiwvia an SeeZlo 

gamoewvia, Tu ki ar moxdeboda misi SezRudva. amisaTvis ki unda Sefasdes, 

aiwonos da erTmaneTTan Sedardes individuri uflebisaTvis miyenebuli 

ziani da is ziani, romelic ganicada an SeeZlo ganecada mocemul kanonier 

interess, Tuki sxvanairi gadawyvetileba iqneboda miRebuli. 

gasaTvaliswinebelia isic, rom ama Tu im kanonieri interesisaTvis 

miyenebuli an SesaZlebeli zianis Sefasebaze, Tavis mxriv, did gavlenas 

moaxdens Tavad am interesTa raoba. sxvadasxva sazogadoebriv mizanTan 

mimarTebaSi `zianis~ Sefaseba gansxvavebuli kriteriumeTa da standartebiT 

unda moxdes, rasac Sesabamis interesTa mniSvneloba, specifikuroba da maTi 

ontologiuri buneba ganapirobebs. 

rodesac potenciur zianTan gvaqvs saqme, zemoaRniSnul sakiTxTa 

gamorkveva faqtobrivad gulisxmobs mizez-Sedegobrivi kavSiris dadgenasac 

saxelmwifos mxridan uflebis mocemuli xarisxiT SezRudvasa da kanonieri 

interesebisaTvis zianis acdenas Soris. aseTi kavSiris dadgena 

`Tanazomierebis~ Sefasebis aucilebeli komponentia. Tumca, `Tanazomierebis 

analizi~ amiT ar amoiwureba. aseve aucilebelia `samarTliani balansis~ 

Zieba gamoxatvis Tavisuflebis individur uflebasa da dapirispirebul 

kerZo an sajaro interess Soris. erovnulma sasamarTlom unda 

daabalansos, gaawonasworos, erTi mxriv, sazogadoebisa da, meore mxriv, 
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calkeuli pirebisa Tu jgufebis interesebi. Tu arsebobs sxva gonivruli 

saSualebani kanonier mizanTa misaRwevad am uflebisaTvis naklebi zianis 

miyenebiT, saxelmwifo ar unda wavides uflebaSi metismeti Carevis gziT. 

is unda cdilobdes, SearCios naklebad radikaluri saSualebebi. 

evropuli sasamarTlos Sesabamisi praqtikis gacnobis Sedegad, mivediT 

daskvnamde, rom saboloo jamSi, `Tanazomiereba~ moicavs sam mniSvnelovan 

komponents: 

I. individuri uflebis SesazRudad saxelmwifos mier gatarebuli 

RonisZiebebi ar unda iyos TaviTneburi – usamarTlo da 

dafuZnebuli iracionalur mosazrebebze. es RonisZiebebi 

racionalurad unda ukavSirdebodes dasaxul kanonier mizans; 

II. es RonisZiebebi, romlebic racionalurad ukavSirdebian dasaxul 

kanonier mizans, rac SeiZleba ufro naklebad unda zRudavdes 

individis uflebas, ayenebdes mas SesaZleblad minimaluri xarisxis 

zians; 

III. unda arsebobdes Tanazomiereba uflebis SemzRudvel RonisZiebebsa 

da dasaxul kanonier mizans Soris. rac ufro maRalia uflebis 

SezRudvis xarisxi, miT meti unda iyos kanonieri interesis 

mniSvneloba da ziani, romelic man ganicada an SeiZleboda 

ganecada. 

Tu am samive komponents erTad movuyriT Tavs da saerTo mniSvnelamde 

daviyvanT, SeiZleba Tamamad iTqvas,rom `Tanazomierebis~ idea, es, 

faqtobrivad, `samarTliani balansis~ ideaa dapirispirebul Rirebulebebs 

Soris, anu individur uflebasa da im sajaro Tu sxva pirTa uflebebs 

Soris, romelTa sasargeblodac isini izRudeba. Sesabamisad, vinaidan 

Rirebulebebs Soris warmoSobili konfliqtebi gansxvavebulia 

(gansxvavebulia dapirispirebuli Rirebulebani, miyenebuli an potenciuri 

zianis xasiaTi da odenoba, gamoxatvis TavisuflebaSi Carevis xasiaTi da 

xarisxi da a.S.), Carevis Tanazomiereba da masTan erTad – samarTliani 

balansi sruliad sxvadasxvagvarad ganisazRvreba. 

zemoaRniSnuli daskvna, romelic adamianis uflebaTa evropuli 

sasamarTlos iurisprudencias eyrdnoba, yvela im uflebas Seexeba, romelic 

sxva kanonieri interesis dasacavad SeiZleba SeizRudos, maT Soris, _ 

konvenciis me-10 muxliT dacul gamoxatvis Tavisuflebasac. magram 

eWvgareSea, rom erT-erTi yvelaze ufro maRali standarti uflebaSi 

Carevis `aucileblobisa~ da `Tanazomierebisa~, swored am uflebasTan 

mimarTebaSi gamoiyeneba misi gansakuTrebuli mniSvnelobis gamo 

demokratiul sazogadoebaSi. 
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yvela saqme adamianis uflebaTa evropul sasamarTloSi, sadac 

Tanazomierebis problema idga, SeiZleba daiyos or ZiriTad jgufad: 

saqmeebi, sadac miCneuli iqna, rom uflebis SezRudva disproporciuli iyo 

mizanTan imis gamo, rom SemzRudveli RonisZiebebi (sanqciebi, jarimebi Tu 

sxv.) saerTod ar iyo racionalurad dakavSirebuli Sesabamis kanonier 

mizanTan, da, saqmeebi, sadac uflebis SezRudvis xarisxi Tu saSualebebi 

miCneul iqna araTanazomierad dasaxul kanonier mizanTan mimarTebaSi. 

evropuli sasamarTlos azriT, am saqmeebze SesaZlebeli iyo, uflebaSi 

Careva ganxorcielebuliyo gacilebiT naklebi xarisxiT, sxva 

alternatiuli saSualebebiT im RonisZiebaTa magivrad, romlebic 

gamoyenebuli iyo saxelmwifos mier. 

Tvali gadavavloT konvenciis me-10 muxlTan dakavSirebiT Seqmnil 

evropuli sasamarTlos Sesabamis praqtikas, romelic aSkaras xdis ara 

marto saerTo midgomas `Tanazomierebis~ moTxovnis mimarT, aramed 

Sefasebis maRal standartebsac, romelic gamoxatvis Tavisuflebis 

uflebasTan mimarTebaSi gamoiyeneba. 

klasikuri magaliTi pirveli wyeba SemTxvevebisa, rodesac saxelmwifos 

mier uflebis SesazRudad gamoyenebuli RonisZieba racionalurad ar 

ukavSirdeboda Sesabamis kanonier mizans, aris saqme Vogt v. Germany.22 gfr-
is moqalaqe doroTi fogti, germanuli da franguli enebis pedagogi, iyo 

kompartiis wevri da qvemo saqsoniis miwis landtagis deputati. 

administraciuli sasamarTlos disciplinurma palatam igi samsaxuridan 

gaaTavisufla saxelmwifo moxelisaTvis savaldebulo `politikuri 

loialobis principis~ darRvevisaTvis, rac gaTvaliswinebuli iyo rogorc 

qvemo saqsoniis miwis, ise, federaluri kanonmdeblobiT. 

evropulma sasamarTlom aRiara, rom moqalaqe fogtis gamoxatvis 

Tavisuflebis SezRudva _ misi sasaxuridan gaTavisufleba `politikuri 

loialobis principis daucvelobisaTvis, isaxavda `kanonier mizans~ 

konvenciis me-10 muxlis me-2 punqtis gagebiT, kerZod ki – erovnuli 

uSiSroebis dacvas, uwesrigobis Tavidan acilebasa da sxva pirTa 

uflebebis uzrunvelyofas. magram, miiCnia, rom aseTi Careva ar iyo 

`Tanazomieri~ da maSasadame _ `aucilebeli demokratiul sazogadoebaSi~, 

vinaidan q-ni fogtis Tanamdeboba – enis maswavlebeli, ar iyo uSualod 

dakavSirebuli saxelmwifo uSiSroebis safrTxesTan. garda amisa, arc imis 

mtkicebuleba arsebobda, rom igi piradad, antikonstituciur saqmianobas 

eweoda da mavne gavlenas axdenda mowafeebze. q-ni fogti akmayofilebda 

profesiul moTxovnebs da srulyofilad axorcielebda Tavis 

22 Vogt v. Germany, judgment of 26 September 1995. series A. no.323. Reports, 1996-IV. 
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samsaxureobriv movaleobebs. misi samsaxuridan gaTavisufleba ki did zians 

ayenebda mis reputacias, stovebda mas saarsebo saxsrebis gareSe da 

arTmevda imis uflebas, rom momavalSi mainc emuSava Tavisi profesiiT, 

vinaidan germaniaSi did iSviaTobas warmoadgenda maswavleblis Tanamdeboba 

saxelmwifo samsaxuris gareT. 

rogorc vxedavT, imis garda, rom q-n fogtis mimarT gamoyenebuli 

RonisZieba – misi samsaxuridan gaTavisufleba racionalurad ar 

ukavSirdeboda kanonier mizans, `araTanazomiereba~ uflebis SemzRudavi 

RonisZiebis simkacremac gansazRvra: igi did zians ayenebda pirovnebas. 

swored uflebaSi Carevis didi xarisxi, im pirovnebisaTvis miyenebuli 

zianis seriozuloba, romelic gamoxatvis Tavisuflebas axorcielebda, 

gansazRvravs `araTanazomierebis~ iseT safuZvels, romelic saqmeTa me-2 

wyebisTvis aris damaxasiaTebeli. rogorc e. lesteri miuTiTebs, rac ufro 

Zlieria Carevis xarisxi, uflebisaTvis miyenebuli ziani, miT ufro 

Zlieria Carevis marTlzomierebisa da Tanazomierebis saguldagulod 

Semowmebis moTxovna.23 bunebrivia, rom aseTi ziani metia, rodesac 

gamoyenebulia sisxlissamarTlebrivi RonisZieba. amis gamo, bunebrivia isic, 

rom xSir SemTxvevaSi SezRudvis araTanazomierad miCneva swored 

sisxlissamarTlebriv RonisZiebebs ukavSirdeba. 

evropuli sasamarTlos midgoma aseTia: is moiTxovs, rom 

sisxlissamarTlebrivi RonisZiebebi mxolod ukidures SemTxvevebSi iyos 

gamoyenebuli. Özgür Gündem-is24 saqmeSi man miuTiTa, rom `dominanturi 

pozicia~, romliTac saxelmwifo sargeblobda, mas avaldebulebda, rom 

SeezRuda sisxlissamarTlebrivi procedurebisaTvis mimarTva. es saqme 

Seexeboda gazeTisa da misi TanamSromlebis mimarT sisxlissamarTlebrivi 

sanqciebis gamoyenebas statiebisaTvis, romlebic qurTistanis problemebs 

Seexeboda. evropulma sasamarTlom miiCnia, rom statiaTa umravlesoba ar 

warmoadgenda `Zaladobisaken waqezebas~ arc Sinaarsis, arc tonalobisa da 

arc konteqstis mixedviT da amitom, sisxlissamarTlebrivi da sxva 

RonisZiebebi, romlebmac daangria gazeTis muSaoba, miCneul iqna 

araTanazomier RonisZiebad. mxolod sami statiis Sinaarsi iqna Sefasebuli 

`Zaladobisaken waqezebad~ da Sesabamisi sisxlissamarTlebrivi sanqciebi _ 

`Tanazomier RonisZiebad~.  

uSualod kriminaluri msjavrdebis disproporciulobaze miuTiTa 

sasamarTlom Lehideux and Isorni-is25
 saqmeSi. es saqme, romelic Cven zemoTac 

23
ix. Anthony Lester, Freedom of Expression, krebulSi The European System for the Protection of Human Rights, 

edited by R.Macdonald, F.Matscher & H.Petzold (Eds). 1993. gv.490.
24 Özgür Gündem v. Turkey, judgment of 16 March 2000.  
25 Lehideux and Isorni v. France, judgment of 23 September 1998.  
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ganvixileT sxva konteqstSi, Seexeboda kriminalur msjavrdebas cnobili 

nacistis – marSal petenis reabilitaciis mizniT gazeTSi reklamis 

gamoqveynebis gamo. sasamarTlom xazi gausva kriminaluri msjavrdebis 

seriozulobas iseT viTarebaSi, rodesac arsebobda intervenciisa da 

reagirebis sxva, naklebad represiuli, maT Soris – samoqalaqo-

samarTlebrivi saSualebebi. 

saqmeSi Camp n  and Maz re v. Romania,26 romelic Seexeboda 

JurnalistTa mxridan saxelmwifo moxeleTa difamacias, evropulma 

sasamarTlom aRiara maT uflebebSi Carevis mwvave sazogadoebrivi 

saWiroeba; magram sakuTriv sisxlissamarTlebrivi msjavrdeba da 

gamoyenebuli sasjelebi (Tavisuflebis aRkveTa, samoqalaqo uflebebisagan 

diskvalifikacia, profesiuli saqmianobis uflebis CamorTmeva), miuxedavad 

imisa, rom Sewyalebis aqtis Sesabamisad maT faqtobrivad arc erTi 

sasjeli ar iwvnies, mainc miiCnia eqscesiurad da iseTad, romelic `msusxav 

efeqts~ iqoniebda presis Tavisuflebaze da konvenciis me-10 muxlis 

darRveva Carevis araTanazomierebis motiviT cno. 

zemoT ganxilul saqmeSi Salov v. Ukraine27
, romelic momCivnis mier 

prezident kuCmas sikvdilis Sesaxeb yalbi informaciis gavrcelebas 

Seexeboda, evropulma sasamarTlom miuTiTa, rom gamoyenebuli sasjeli – 5 

wliT Tavisuflebis aRkveTa (miuxedavad imisa, rom igi gadaevada 2 wliT), 

agreTve saadvokato praqtikis licenziis gauqmeba araproporciul 

RonisZiebas warmoadgenda eleqtoratis namdvili informaciiT momaragebis 

interesTan mimarTebaSi. 

saqme Han v. Turkey28 Seexeboda TurqeTis saxalxo demokratiuli 

partiis wevris sisxlissamarTlebriv msjavrdebas partiis kongresze 

warmoTqmuli sityvisaTvis. evropulma sasamarTlom misi 

sisxlissamarTlebrivi msjavrdeba erovnuli uSiSroebisa da sazogadoebrivi 

usafrTxoebis dacvis miznebTan mimarTebaSi araproporciul Carevad miiCnia. 

gansakuTrebiT mkacri kriteriumebiT afasebs evropuli sasamarTlo 

advokatebis mimarT gamoyenebuli sisxlissamarTlebrivi RonisZiebebis 

Tanazomierebas, romlebic Sedegad mohyva maT mier sasamarTlo procesze 

gakeTebul gancxadebebs (Nikula v. Finland,29 Kyprianou v. Kyprus30
). miiCnevs, 

rom aseTi RonisZiebebi `msusxav efeqts~ iqoniebs advokatis profesiaze, 

26 Camp n  and Maz re v. Romania, judgment of 17 December 2004. 
27 Salov v. Ukraine, judgment of 17 December 2004. 
28 Han v. Turkey, judgment of 13 September, 2005. 
29 Nikula v. Finland, judgment of 14 March 2002. 
30 Kyprianou v. Kyprus, judgment of 15 December 2005. 



 193

maT mier TavianTi rolis Sesrulebaze da amitom mxolod gamonaklis 

SemTxvevebSi SeiZleba iyos gamarTlebuli. 

saqmeSi Saday v. Turkey evropul sasamarTlos sakuTriv 

sisxlissamarTlebrivi RonisZiebis gamoyenebis Sesatyvisoba eWvqveS ar 

dauyenebia, magram sasjeli _ 6 TviT patimroba (Tanac izolirebul 

sakanSi) aSkarad araTanazomierad miiCnia braldebulisaTvis, romelmac 

mxareTa kamaTis dros sasamarTlosadmi (da ara personalurad 

mosamarTleebisadmi) mtruli damokidebuleba gamoavlina. `sasamarTlosadmi 

upativcemulobisaTvis~ Sefardebuli aseTi sasjeli man araTanazomierad 

miiCnia da cno konvenciis me-10 muxlis darRveva.31 

aqve unda aRiniSnos, rom miuxedavad am saerTo tendenciisa, praqtikaSi 

araerTi iseTi saqmecaa, sadac sisxlissamarTlebrivi RonisZiebebis 

gamoyeneba `Tanazomier Carevad~ iqna miCneuli. Zneli misaxvedri ar aris, 

rom aseTi gadawyvetilebas evropuli sasamarTlo maSin iRebs, rodesac 

kanonieri interesisaTvis miyenebuli ziani seriozulia da imavdroulad, 

saqme gvaqvs gamoxatvis TavisuflebiT mosargeble piris mxridan 

`movaleobebisa da pasuxismgeblobis~ uxeS darRvevasTan. magaliTisaTvis 

SeiZleba davasaxeloT difamaciis ori saqme: Pedersen and Baadsgaard v. 
Denmark32 da Radio France v. France.33 es saqmeebi imiT aris sagulisxmo, 

rom orive maTgani Seexeba presis Tavisuflebas, romelic sazogadod 

gansakuTrebuli dacviT sargeblobs da imavdroulad – sazogadoebrivi 

interesis mqone sakiTxze gavrcelebul cnobebs. marTalia Tavisuflebis 

aRkveTis sasjeli arc erT saqmeSi ar iyo gamoyenebuli, magram sakuTriv 

sisxlissamarTlebrivi msjavrdeba, Sefardebuli sasjelebi (jarima) da 

zianis anazRaurebis valdebuleba evropulma sasamarTlom JurnalistTa 

uflebebSi Tanazomier Carevad miiCnia.  

`araTanazomierebis~ Sefaseba yovelTvis SefardebiTia da konkretul 

SemTxvevasTan Sesabamisobis mixedviT ganisazRvreba. marTalia, evropuli 

sasamarTlos praqtikaSi Carevis `araTanazomierad~ miCneva, ufro xSirad 

sisxlissamarTlebriv msjavrdebasa da sasjelebs ukavSirdeba, magram iseTi 

SemTxvevebic mravladaa, sadac naklebad mkacri RonisZiebebic 

`araTanazomierad~ iqna miCneuli. amis magaliTi zemoT moyvanili fogtis 

saqmecaa, sadac Tanamdebobidan gaTavisufleba iqna miCneuli araproporciul 

RonisZiebad. amis magaliTia, agreTve saqme Fuentes Bobo v. Spain.34
 evropulma 

sasamarTlom araTanazomier RonisZiebad miiCnia satelevizio programebis 

31 Saday v. Turkey, judgment of 30 March 2006.
32

 Pedersen and Baadsgaard v. Denmark, judgment of 17 December 2004. 
33 Radio France v. France, judgment of 30 March 2004. 
34 Fuentes Bobo v. Spain, judgment of 29 February 2000, para 45. 
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direqtoris samsaxuridan gaTavisufleba Seuracxmyofeli 

gamonaTqvamebisaTvis intervius dros espaneTis saxelmwifo televiziis 

menejeris misamarTiT. man miiCnia, rom `momCivnisaTvis qiravnobis 

kontraqtis Sewyveta yovelgvari kompensaciis miucemlad, warmoadgenda 

metismetad mkacr RonisZiebas, maSin, rodesac naklebad mtkivneuli da 

ufro Sesabamisi disciplinuri RonisZiebebi SeiZleboda gamoyenebuliyo~. 

misgan gansxvavebiT saqmeSi Seurot v. France35 maswavleblis samsaxuridan 

gaTavisufleba skolis gazeTSi rasistuli Sinaarsis werilis 

gamoqveynebisaTvis, evropulma sasamarTlom Tanazomier RonisZiebad miiCnia. 

kargi magaliTia, agreTve, Informationsverein Lentia–s saqmec.36 avstriaSi 
telemauwyeblobis sferoSi saxelmwifo monopoliis arsebobis gamo kerZo 

kompanias uari eTqva ucxouri programebis Cvenebis licenziis micemaze. 

evropulma sasamarTlom ar gaiziara mopasuxe mTavrobis argumenti, TiTqos 

ar arsebobda `naklebad SemzRudveli~ gadawyveta am sakiTxisa da miuTiTa, 

rom mravali qveynis praqtikaSi iyo danergili `naklebad SemzRudveli~ 

sistemebi, rogoric iyo sistema garkveuli pirobebis dacviT licenziis 

gacemis, saxelmwifo korporaciaSi kerZo seqtoris monawileobisa da sxva 

`naklebad SemzRudveli~ sistemebi, rodesac saxelmwifo da kerZo 

kompaniebi Tanaarsebobdnen kanonis Sesabamisad. evropulma sasamarTlom 

licenziis micemaze uari Seafasa araTanazomier RonisZiebad dasaxuli 

kanonier mizanTan (mauwyeblobis sferoSi wesrigis uzrunvelyofa da 

programebis xarisxis amaRleba) mimarTebaSi da cno konvenciis me-10 

muxlis darRveva (mogvianebiT, 1992 wels, avstriaSi miRebuli iqna kanoni, 

romelmac daasrula telemauwyeblobis sferoSi monopoluri viTareba). 

`araTanazomiereba~ rom SefardebiT aspeqtSi fasdeba, amis naTeli 

magaliTi Tolstoy Miloslavsky-s saqmecaa,37 sadac uflebaSi Careva 

difamaciisaTvis kriminalur msjavrdebasTan erTad jarimis gansakuTrebiT 

didma odenobamac (1,5 milioni funti sterlingi) gansazRvra, romelic 

momCivans daekisra. 

dakisrebuli jarimisa da kompensaciis did odenobas da ara sakuTriv 

sisxlissamarTlebriv msjavrdebas daefuZna Carevis araTanazomierad miCneva 

saqmeSi Karhuvaara and Iltalehti v. Finland,38 romelic Seexeboda gazeTis 

mTavari redaqtoris dasjas parlamentis deputatis pirad cxovrebaSi 

CarevisaTvis. evropulma sasamarTlom miiCnia, rom jarimisa da kompensaciis 

didi masStabebi deputatis piradi cxovrebis uflebis arc Tu ise 

35 Seurot v. France, judgment of 18 May 2004. 
36 Informationsverein Lentia and others v. Austria, judgment of 25 August 1993. 
37 Tolstoy Miloslavsky v. the United Kingdom, judgment of 13 July 1995.1995 
38 Karhuvaara and Iltalehti v. Finland, judgment of 16 November 2004. 
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seriozuli darRvevis fonze aSkarad disproporciul RonisZiebad unda 

miCneuliyo. 

saqmeSi Alinak v.Turkey39 evropul sasamarTlos mouwia emsjela wignebis 

konfiskaciis Sesaxeb sasamarTlos brZanebis Tanazomierebaze. wigni 

warmoadgenda novelas, romelic TurqeTis xelisuflebis azriT aRZravda 

SurisZiebisa da siZulvilis grZnobebs da aqezebda samarTaldarRvevaTa 

Cadenisaken. evropulma sasamarTlom nawilobriv gaiziara es mosazreba, 

magram miiCnia, rom mxatvruli forma amcirebda zianis SesaZleblobas da 

amitom dasaxul kanonier miznebTan mimarTebaSi wignis konfiskacia 

araproporciul RonisZiebad miiCnia. 

aqve isic unda aRiniSnos, rom miuxedavad `araTanazomierebis~ 

Sinaarsis SefardebiTi xasiaTisa, logikuria isic, rom rodesac gamoxatvis 

TavisuflebaSi Carevis xarisxi ar aris didi, meti safuZveli arsebobs 

imisa, rom igi Tanazomier RonisZiebad CaiTvalos, Tuki, ra Tqma unda, 

TavisTavad uflebaSi Carevis aucilebloba eWvs ar iwvevs. 

TvalsaCinoebisaTvis Sesabamisi magaliTia Hertel-is saqme.40 momCivanma 

gamoaqveyna statia, sadac miuTiTa mis mier Catarebuli kvlevis Sedegad 

gakeTebuli daskvna imis Sesaxeb, rom mikrotalRovan RumelSi damzadebuli 

sakvebi saSiSi iyo janmrTelobisaTvis, rogorc, viTomda kancerogenuli. 

savaWro saqmeTa sasamarTlom `keTilsindisieri konkurenciis~ Sesaxeb 

kanonis safuZvelze gamosca brZaneba, romelic momCivans ukrZalavda aseTi 

gancxadebebis gameorebas. saqmis gadasinjvis Semdeg federalurma 

sasamarTlom gamosca brZaneba, romliTac momCivans mxolod is ekrZaleboda, 

rom farTo auditoriis winaSe emtkicebina, TiTqos mikrotalRovan 

RumelSi damzadebuli sakvebis saSiSroeba mecnierulad damtkicebul faqts 

warmoadgenda, miTumetes imis aRuniSnavad, rom am sakiTxze gansxvavebuli 

Sexedulebebic arsebobda. evropulma sasamarTlom gaiziara, rom momCivnis 

gamoxatvis TavisuflebaSi Careva emsaxureboda sxva pirTa uflebebisa da 

interesebis dacvas da emyareboda kanons `keTilsindisieri konkurenciis~ 

Sesaxeb. magram, rac Seexeboda uflebaSi Carevis aucileblobas, evropulma 

sasamarTlom miuTiTa, rom pirveli brZanebisagan gansxvavebiT, meore 

brZaneba aRar abrkolebda momCivans, gaevrcelebina Tavisi azrebi; misgan 

mxolod imas moiTxovda, rom gaekeTebina Sesabamisi daTqmebi am sakiTxze 

gansxvavebuli azrebis arsebobis Sesaxeb. sasamarTlos SexedulebiT, 

gamoxatvis Tavisuflebis aseTi SezRudva mciremniSvnelovani iyo Tavisi 

xasiaTiT da aucilebeli iyo imisaTvis, rom ar gavrcelebuliyo iseTi 

39 Alinak v. Turkey, judgment of 29 March 2005. 
40 Hertel v. Switzerland. appl No53400/99, judgment of 17 January 2002. 
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gancxadebebi, romlebic Seicavda arazust informacias, abnevda sazogadoebas 

da usafuZvlod zians ayenebda mas, amasTanave, usamarTlo iyo 

konkurentebisadmi. evropulma sasamarTlom miiCnia, rom erovnulma 

sasamarTlom (igulisxmeba federaluri sasamarTlo) gaiTvaliswina da 

daabalansa dapirispirebuli uflebebi da interesebi. momCivnis uflebaSi 

Careva man `Tanazomierad~ miiCnia. 

gamoxatvis Tavisuflebis mciremniSvnelovan SezRudvad miiCnia agreTve, 

evropulma sasamarTlom erovnuli sasamarTlos gadawyvetileba, momCivnis 

wignis TiToeul egzemplarSi Cadebuliyo Setyobineba mis mimarT 

gamamtyunebeli ganaCenis Sesaxeb, romelsac Sedegad mohyva am wignis 

publikacias (Chauvy and Others v. France)41. evropulma sasamarTlom 

gaiTvaliswina, rom wignis tiraJis ganadgurebis gadawyvetileba ar iyo 

miRebuli da faqtobrivad misi gamoqveyneba akrZaluli ar yofila. amitom 

gadawyvetileba, wignSi Cadebuliyo Setyobineba gamamtyunebeli ganaCenis 

Sesaxeb, sasamarTlos azriT, ver CaiTvleboda araproporciul RonisZiebad, 

romelic metismetad zRudavda gamoxatvis Tavisuflebas reputaciis 

uflebis dacvis mizanTan mimarTebaSi. 

yovelive zemoaRniSnulidan gamomdinare, Cveni daskvna isaa, rom 

Tanazomierebis principi, miuxedavad imisa, rom sityva _ `Tanazomieri~ 

konvenciisa Tu misi oqmebis arc erT debulebaSi gamoyenebuli ar aris, 

warmoadgens mTeli konvenciis gamWol umniSvnelovanes princips da 

asrulebs gadamwyvet rols dapirispirebuli interesebis samarTliani 

dabalansebis sferoSi.42 

41 Chauvy and Others v. France, judgment of 29 June 2004. 
42

literaturaSi gamoTqmulia Sexeduleba e.w. `latenturi~ (faruli) Tanazomierebis Sesaxeb. magaliTad, 

eiseni miiCnevs, rom Tanazomiereba yovelTvis ar aris Tvalxiluli elementi konvenciisa da misi oqmebis 

debulebebSi, magram evropulma sasamarTlom mainc daadastura maTi arseboba imis dadgeniT, Tu rogor 

unda momxdariyo Sesabamisi debulebebis interpretacia. misi azriT, zog saqmeebSi es dakavSirebuli iyo 

uflebaTa ganxorcielebaze dawesebuli SezRudvebis kanonierebis SefasebasTan, zogjer – ama Tu im 

uflebisa Tu Tavisuflebis Sinaarsobrivi farglebis, anda saxelmwifoTa pozitiuri valdebulebebis 

farglebis gansazRvrasTan; zogjer ki _ imis SefasebasTan, SeiZleboda Tu ara adamianebisadmi 

araerTgvarovani mopyroba Sesabamis garemoebebSi miCneuliyo diskriminaciulad. ix. Mark-André Eissen, The 
Rrinciple of Proportionality in the Case-Law of the European  Court of Human Rights. krebulSi The European 
System for the Protection of Human Rights, edited by R.Macdonald, F.Matscher & H.Petzold (Eds). 1993. gv.131. 
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6.3.1. kanonieri interesis dasacavad uflebis SezRudvis  
 

dasabuTebis saerTo sqema 

 

adamianis uflebaTa evropuli sasamarTlo moiTxovs, rom saxelmwifos 

mxridan sajaro an sxva pirTa interesebis dasacavad uflebebSi yoveli 

Careva sarwmunod da damajereblad iyos dasabuTebuli. rodesac saqme Seexeba 

gamoxatvis Tavisuflebas, rogorc viciT, zedmiwevniT unda iqnas dadgenili 

yvela im pirobis daculoba, romelsac konvenciis me-10 muxli 

iTvaliswinebs. 

a) uflebis SezRudva kanoniT unda iyos gaTvaliswinebuli; 

b) igi unda emsaxurebodes me-10 muxlis me-2 punqtSi CamoTvlil ama 

Tu im kanonier interess; da 

g) aucilebeli unda iyos demokratiul sazogadoebaSi dasaxuli 

kanonieri miznis misaRwevad. 

magram rogoria am pirobaTa urTierTmimarTeba dasabuTebis 

TvalsazrisiT? 

pirobaTa zemoaRniSnuli CamonaTvali dasabuTebis logikur 

Tanmimdevrobasac gamoxatavs. amasTan, pirveli da meore piroba erTmaneTTan 

mimarTebaSi erT horizontalur sibrtyeSi moiazreba. marTalia, TiToeuli 

maTganis Seusrulebloba sakmarisi safuZvelia me-10 muxlis darRveulad 

miCnevisaTvis, magram dasabuTebis logika ar dairRveva, Tu orive pirobis 

daucveloba iqneba dasabuTebuli. magaliTad, ase, rom Sesabamis SemTxvevaSi 

gamoxatvis TavisuflebaSi Careva ar iyo kanoniT gaTvaliswinebuli da 

amasTanave, igi ar emsaxureboda me-10 muxlis me-2 punqtSi gaTvaliswinebul 

Sesabamis kanonier mizans. am ori pirobis Seusruleblobis dasabuTeba 

mxolod gaamyarebs evropuli sasamarTlos daskvnas me-10 muxlis 

darRveulobis Taobaze. magram mesame pirobis daculobisa Tu daucvelobis 

dasabuTebis saWiroeba mxolod im SemTxvevaSi warmoiSoba, mxolod maSin 

xdeba aqtualuri, Tu pirveli da meore piroba daculia. Tu gamoxatvis 

Tavisuflebis SezRudva ar iyo kanoniT gaTvaliswinebuli, anda ar 

emsaxureboda me-10 muxlis me-2 punqtiT gaTvaliswinebul romelime kanonier 

mizans, uflebis SezRudvis aucileblobis Semowmeba azrs kargavs da saWiro 

aRar aris. magram rodesac pirveli ori piroba daculia da SezRudvis 
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aucilebloba unda Semowmdes, dasabuTebis procesi aseve etapobrivia, rac 

imasTanaa dakavSirebuli, rom igi ori sakiTxis garkvevas gulisxmobs: 

a) aucilebeli iyo  Tu ara saerTod saxelmwifos mxridan uflebaSi 

Careva (`Carevis aucileblobis~ Sefaseba); 

b) aucilebeli iyo Tu ara iseTi xasiaTisa da xarisxis Careva, rac 

ganxorcielda (`Carevis Tanazomierebis~ Sefaseba). 

aqac, meore piroba iseTive mimarTebaSia pirvelTan, rogorSic wina 

SemTxvevaSi mesame piroba iyo pirvel orTan: Tanazomierebis Sefaseba 

mxolod maSin SeiZleba iyos aqtualuri, Tu TavisTavad uflebaSi Carevis 

aucilebloba eWvs ar iwvevs. Sesabamisad, Tu pirvel kiTxvaze pasuxi 

uaryofiTia, anu, Tu sasamarTlom miiCnia, rom gamoxatvis TavisuflebaSi 

Careva saerTod ar iyo aucilebeli, radgan ar arsebobda saamisod `mwvave 

sazogadoebrivi saWiroeba~, Tanazomierebis analizi azrs kargavs, vinaidan 

uflebis SemzRudveli nebismieri RonisZieba, TviT yvelaze naklebad 

SemzRudvelic ki, araTanazomieri iqneba. amis gamo, logikuria, rom iseT 

SemTxvevaSi, rodesac `aucileblobis~ kriteriumiT Sefasebis Sedegad 

dadgindeba uflebis SesazRudad aucilebeli `mwvave sazogadoebrivi 

saWiroebis~ ararseboba, evropulma sasamarTlom unda Sewyvitos Semdgomi 

dasabuTeba, cnos konvenciis darRveva da uflebis SezRudva aRar Seafasos 

`Tanazomierebis~ kriteriumiT. pirvel sakiTxze uaryofiTi daskvna sakmarisi 

safuZvelia konvenciis me-10 muxlis darRvevis dasafiqsireblad. uflebis 

SezRudvis `Tanazomierebis~ WrilSi ganxilva ki, ara marto zedmeti garja 

iqneba, aramed sruliad alogikuri, gaugebari da damabneveli. 

 

6.3.2. `Carevis aucileblobisa~ da `Carevis 

Tanazomierebis~ SefasebaTa aRreva praqtikaSi. 

 

evropuli sasamarTlos praqtika mowmobs, rom dasabuTebis 

zemoaRniSnuli logika ZiriTadad daculia. uflebaSi Carevis mwvave 

sazogadoebrivi saWiroebis uaryofisas, igi `Tanazomierebis~ Sefasebas aRar 

mimarTavs da konvenciis me-10 muxls darRveulad acxadebs.1 magram iseTi 

ganCinebebi Tu gadawyvetilebebic mravlad gvxvdeba, sadac `Carevis 

1 amis damadastureblad araerTi saqme SeiZleba davasaxeloT praqtikidan. magaliTad, saqmeSi Steur v. the 
Netherlands (28.10.2003), romelic Seexeboda gamomZieblis gakritikebisaTvis advokatis disciplinur dasjas, 

sasamarTlom miuTiTa, rom saerTod ar arsebobda uflebaSi Carevis safuZveli, cno konvenciis darRveva da 

aRar miumarTavs `Tanazomierebis analizisaTvis~. saqmeSi Selistë v. Finland (16.12.2004) miuxedavad imisa, rom 
igi seriozul Carevas (sisxlissamarTlebriv msjavrdebas) Seexeboda, sasamarTlos araferi uTqvams Carevis 

disproporciulobaze, vinaidan saerTod uaryo Carevis `mwvave sazogadoebrivi saWiroeba~ da cno konvenciis 

darRveva. 
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aucileblobisa~ da `Carevis Tanazomierebis~ Sefasebani mkveTrad gamijnuli 

ar aris. isini erTmaneTSia gadaxlarTuli Tu aRreuli. 

magaliTad, aris SemTxvevebi, rodesac TanmimdevrobiT ki ara, erTsa da 

imave dros, erTdroulad xdeba `Carevis aucileblobisa~ da `Carevis 

Tanazomierebis~ dasabuTeba. amasTan, zogjer `Carevis aucileblobis~ 

Sefaseba STanTqavs `Carevis Tanazomierebis~ Sefasebas, zogjer ki piriqiT 

xdeba. iseTi SemTxvevebicaa, rodesac dasabuTebulia CarevisaTvis aucilebeli 

`mwvave sazogadoebrivi saWiroebis~ ararsebobac da Carevis RonisZiebis 

araTanazomierebac. zogjer sasamarTlo saerTod ar iZleva zust pasuxs 

imaze, arsebobda Tu ara saxelmwifos mxridan uflebaSi Carevis `mwvave 

sazogadoebrivi saWiroeba~; Tumca mTeli misi msjeloba da argumentacia imis 

maCvenebelia, TiTqos igi uaryofs mas, magram konvencias mainc Carevis 

araTanazomierebis motiviT cnobs darRveulad. xSiria iseTi dasabuTebac, 

romlis alogikuroba erTi SexedviT advilad SesamCnevi ar aris. igi 

yovelTvis verc axdens samarTliani saboloo gadawyvetilebis miRebaze 

arsebiT gavlenas, magram uTuod qmnis erTgvar bundovanebas, arTulebs 

sasamarTlos poziciebis naTlad warmodgenas da damajereblobas aklebs mis 

gadawyvetilebebs. udavoa, rom aseTi da msgavsi SemTxvevebi ewinaaRmdegeba 

dasabuTebis im bunebriv logikas, romelic konvenciis me-10 muxlis 

sakanonmdeblo konstruqciidan gamomdinareobs; agreTve – evropuli 

sasamarTlos sxva ganCinebebsa da gadawyvetilebebs, sadac aseTi logika 

darRveuli ar aris. 

Cveni dakvirvebiT, yvelaze ufro aSkara da tipiuri gamovlinebani 

aseTi alogikurobisa dakavSirebulia im garemoebasTan, rom zogjer (arc Tu 

iSviaTad), `mwvave sazogadoebrivi saWiroeba~ Sefasebulia ara im WrilSi, 

arsebobda Tu ara saerTod saxelmwifos mxridan uflebaSi Carevis 

safuZveli, aramed mxolod uSualod SemzRudvel RonisZiebasTan mimarTebaSi. 

anu, Sefasebulia ara `saerTod Carevis~ aucilebloba, aramed mxolod 

`Sesabamisi Carevisa~, anu im SemzRudveli RonisZiebisa, romelic 

gamoyenebuli iqna. es ki yovelTvis gamarTlebuli ar aris, gansakuTrebiT 

maSin, rodesac Careva seriozulia Tavisi xasiaTiT, anda gamoyenebulia 

ramdenime SemzRudveli RonisZieba. igi arRvevs bunebrivi logikis wesebs da 

iwvevs `Tanazomierebis~ Sefasebis gaufasurebas. zogjer ki – sxvagvar 

Seusabamobebsac. 

 

2.1. `mwvave sazogadoebrivi saWiroebis~ mxolod `Sesabamis CarevasTan~ 

mimarTebaSi Sefasebis uaryofiTi mxareebi 
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a) `mwvave sazogadoebrivi saWiroebis Sefaseba mxolod `Sesabamis 

CarevasTan~ mimarTebaSi Riad stovebs sakiTxs, arsebobda Tu ara saerTod 

uflebaSi Carevis aucilebloba, anu – imis aucilebloba, rom saxelmwifos 

emoqmedna uflebis SezRudvis mimarTulebiT. 

zemoaRniSnuli sakiTxi pasuxgaucemeli rCeba rogorc maSin, rodesac 

`Sesabamisi Careva~ seriozulia Tavisi xasiaTiT (magaliTad, gamoyenebulia 

sisxlissamarTlebrivi RonisZieba), ise maSin, rodesac Careva minimaluria. 

seriozuli Carevis dros, Tu sasamarTlo miva im daskvnamde, rom ar 

arsebobda uflebaSi seriozuli Carevis `mwvave sazogadoebrivi saWiroeba~, 

bunebrivad warmoiSoba kiTxva, iarsebebda Tu ara aseTi saWiroeba ufro 

naklebad SemzRudveli RonisZiebis SemTxvevaSi. raki sasamarTlom mxolod 

aseTi (anu seriozuli) Carevis `mwvave sazogadoebrivi saWiroeba~ uaryo, 

logikurad ivaraudeba, rom ufro naklebad SemzRudveli RonisZiebis `mwvave 

sazogadoebrivi saWiroeba~ SeiZleba aRiarebuli yofiliyo. arada, 

srulebiTac ar aris gamoricxuli is, rom arc naklebad SemzRudveli 

RonisZiebis saWiroeba arsebuliyo. amitom, rac ar unda SevecadoT, gverdi 

avuaroT im sakiTxs, imsaxurebda Tu ara uflebis Sesabamisi ganxorcieleba 

raime SezRudvas mainc, es sakiTxi moxsnilad ver CaiTvleba da pasuxs 

moiTxovs. 

minimaluri Carevis dros viTareba SedarebiT naTelia, magram kiTxvis 

niSnebi mainc rCeba. rodesac sasamarTlo miiCnevs, rom aseTi (minimaluri) 

SezRudvis `mwvave sazogadoebrivi saWiroeba~ ar arsebobda, logikurad 

ivaraudeba, rom Carevis safuZveli saerTod ar arsebobda. magram raki 

sasamarTlo zust pasuxs amaze yovelTvis ar iZleva, sakiTxi mainc 

gaurkvevelia. 

Cveni SexedulebiT, im kiTxvaze pasuxis gaucemlad, arsebobda Tu ara 

saerTod saWiroeba imisa, rom saxelmwifos emoqmedna Sesabamisi kanonieri 

interesis dasacavad uflebis SezRudvis mimarTulebiT, SezRudvis 

gamarTlebulobis Sefaseba ver iqneba srulyofili, naTeli da sistemuri. 

garda amisa, is arTulebs saxelmwifos mier valdebulebis darRvevis 

xarisxis da, aqedan gamomdinare, misi pasuxismgeblobis xarisxis zustad 

gansazRvras; amcirebs sazogadod SezRudvis gaumarTlebulad miCnevis 

ganWvretadobis xarisxs. 

 

b) `mwvave sazogadoebrivi saWiroebis~ Sefaseba mxolod `Sesabamis 

CarevasTan~ mimarTebaSi ufro rTulia da cdomilebis did risks Seicavs. 

 

raki igi arsebiTad aerTianebs `Carevis aucileblobisa~ da `Carevis 

Tanazomierebis~ Sefasebebs, es moiTxovs absolutur da SefardebiT 
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ganzomilebaTa erTdroulad gamoyenebas, vinaidan `Carevis aucileblobis~ 

Sefaseba absoluturi ganzomilebiT xdeba, xolo `Carevis Tanazomiereba~ ki 

SefardebiT ganzomilebas saWiroebs (magaliTad, Carevis aucileblobis 

Sefasebisas mniSvneloba imas aqvs, Tu TavisTavad ramdenad seriozuli iyo 

kanonieri interesisaTvis miyenebuli an potenciuri ziani. `Carevis 

Tanazomierebis~ Sefasebisas ki am zianis sidide uflebaSi Carevis xarisxTan, 

misTvis miyenebul zianTan mimarTebaSi mowmdeba). 

cxadia, rom am Tvisebrivad gansxvavebuli operaciebis erTdroulad 

ganxorcieleba rTulia da mcdari daskvnebis winapiroba SeiZleba gaxdes. 

 

g) rac mTavaria, `mwvave sazogadoebrivi saWiroebis Sefaseba mxolod 

`Sesabamis CarevasTan~ mimarTebaSi azrs ukargavs `Carevis Tanazomierebis~ 

calke Sefasebas. 

rogorc viciT, `mwvave sazogadoebrivi saWiroebis~ Sefaseba 

gulisxmobs `Sesabamisi da sakmarisi safuZvlis~ dadgenas. amitom, imis 

dadgena, arsebobda Tu ara swored iseTi Carevis `mwvave sazogadoebrivi 

saWiroeba~ da misi `Sesabamisi da sakmarisi safuZveli~, rogoric 

saxelmwifom ganaxorciela, faqtobrivad imis dadgenaa, iyo Tu ara 

aucilebeli swored iseTi xasiaTisa da xarisxis Careva, rogoric 

ganxorcielda. es ki sxva araferia, Tu ara `Carevis Tanazomierebis~ 

Sefaseba. rogorc ki `mwvave sazogadoebrivi saWiroeba~ Sefasdeba 

gasaCivrebul RonisZiebasTan mimarTebaSi, aRniSnuli Sefaseba Seiwovs, 

STanTqavs da gadafaravs `Carevis Tanazomierebis~ Sefasebasac. marTlac, Tu 

arsebobda gasaCivrebuli Carevis `mwvave sazogadoebrivi saWiroeba~, misi 

Sesabamisi da, miT ufro – sakmarisi safuZveli, Zneli warmosadgenia, rom 

gasaCivrebuli RonisZieba araproporciuli aRmoCndes. da piriqiT, Tu ar 

arsebobda aseTi Sesabamisi da sakmarisi safuZveli, aseve Zneli 

warmosadgenia, rom igi proporciulad iqnes miCneuli. amrigad, `Carevis 

Tanazomierebis~ calke Sefasebas azri ekargeba, vinaidan `Sesabamisi da 

sakmarisi~ safuZvlis aRiareba Carevis Tanazomierebis aRiarebis tolfasi 

xdeba, xolo misi uaryofa – Tanazomierebis uaryofisa. kidevac rom 

miviCnioT `Tanazomierebis~ calke Sefaseba SesaZleblad, Sedegebi mainc  

winaswar cnobili iqneba. amitom, rodesac igi mainc xorcieldeba, es 

alogikuri da gaumarTlebelia. es alogikuroba ki, saboloo jamSi, Carevis 

aucileblobisa da Tanazomierebis Seusabamo dasabuTebaSi vlindeba. 

 

2.2. sxvadasxvagvari Seusabamobani, romlebic gamowveulia `Carevis 

aucileblobisa~ da `Carevis Tanazomierebis~ SefasebaTa gaumijnaobiT. 
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a) gasaCivrebuli Carevis (anu `Sesabamisi Carevis~) `mwvave 

sazogadoebrivi saWiroebis~ uaryofis Semdeg `Tanazomierebis~ Sefaseba 

zogjer (gasagebia ratomac) formalur xasiaTs iZens da, faqtobrivad, 

mxolod daskvnis dafiqsirebiT gamoixateba. sasamarTlo gansxvavebul 

kriteriumebsa da argumentebs veRar iyenebs, vinaidan is kriteriumebi da 

argumentebi, romlebic araTanazomierebis dasabuTebisTvis unda gamoeyenebina, 

man `Sesabamisi Carevis~ `mwvave sazogadoebrivi saWiroebis~ uaryofis 

dasabuTebas moaxmara. amitom aseT dros `araTanazomieri Carevis~ 

dasabuTebis logika daaxloebiT aseTia: ar arsebobda Sesabamisi Carevis 

`mwvave sazogadoebrivi saWiroeba~ da amitom igi disproporciulad unda 

iqnes miCneuli. magaliTad, saqmeSi Ukrainian Media Group v. Ukraine2
 

sasamarTlom ganCinebaSi miuTiTa, rom ar arsebobda gasaCivrebuli Carevis 

`mwvave sazogadoebrivi saWiroeba~ da misi araTanazomierad miCnevac aseTi 

safuZvlis ararsebobas daukavSira. Sefasebis sxva raime kriteriumebi aRar 

gamouyenebia. zogjer sapirispiro SemTxvevasTan gvaqvs saqme – Carevis 

araTanazomiereba Carevis `Sesabamisi da sakmarisi safuZvlis~ ararsebobis 

damadasturebel ZiriTad Tu damatebiT argumentad gvevlineba. magaliTad, 

saqmeSi Salov v. Ukraine3
 sasamarTlom 5 weli Tavisuflebis aRkveTa da 

saadvokato praqtikis licenziis gauqmeba mkacr sasjelad miiCnia da amiT 

gaaZliera Carevis `Sesabamisi da sakmarisi~ safuZvlis ararsebobis 

dasabuTeba. 

amrigad, gamodis, rom zogjer Carevis `mwvave sazogadoebrivi 

saWiroebis~ ararseboba gansazRvravs Carevis araTanazomierebas da zogjer ki 

Carevis araTanazomiereba _ aseTi safuZvlis ar arsebobas. 

iseTi SemTxvevebicaa, rodesac Carevis `mwvave sazogadoebrivi 

saWiroeba~ da Tanazomiereba TiTqos cal-calke, damoukidebeli msjelobebis 

sagania, magram Sesabamisi daskvnebi sinamdvileSi erTsa da imave garemoebas 

emyareba. magaliTad saqmeSi Jersild v. Denmark4
 erTi da igive garemoeba – 

Jurnalistis sisxlissamarTlebrivi dasjis faqti, sasamarTlom, rogorc 

Sesabamisi Carevis `mwvave sazogadoebrivi saWiroebis~, ise misi 

Tanazomierebis uarsayofad gamoiyena. 

b) mTavari Seusabamoba mainc isaa, rom Zalze xSirad `araproporciuli 

Carevis~ kvalifikacia eniWeba iseT SemTxvevebs, rodesac Carevis safuZveli 

saerTod ar arsebobda. amasTan, zogjer aseTi safuZvelis ararsebobis 

Sesaxeb pirdapir aris miTiTebuli ganCinebaSi, zogjer ki es daskvna 

2 Ukrainian  Media Group v. Ukraine, judgment of 29 March 2005 
3 Salov v. Ukraine, judgment of 6 September 2005 
4 Jersild v. Denmark, judgment of 23 September 1994. 
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sasamarTlos argumentaciidan gamomdinareobs; magram orive SemTxvevaSi 

konvenciis darRvevis aRiareba mainc `Carevis disproporciulobas~ eyrdnoba. 

TavisTavad is faqti, rom zogjer `disproporciuli Carevis~ 

kvalifikacia eZleva SemTxvevebs, rodesac Carevis safuZveli saerTod ar 

arsebobda, srulebiTac ar aris uaryofili sazogadod. sxva mkvlevarebic 

aRniSnaven amas. magaliTad, d.g.harisma, m.o’boilma da s. uorbrikma miuTiTes, 

rom praqtikaSi arsebobda mTeli jgufi SemTxvevebisa, rodesac SezRudva 

disproporciulad iqna miCneuli imis gamo, rom SezRudvis aucilebloba 

saerTod ar arsebobda.5 

vfiqrob, Zalze gaWirdeba imis gamarTleba, rom saxelmwifom pasuxi 

agos uflebaSi mxolod `eqscesiuri CarevisaTvis~, maSin rodesac Turme igi 

saerTod ar unda Careuliyo. 

garda amisa, aseT dros gaugebari rCeba: Tu sasamarTlom aRiara, rom 

Carevis safuZveli saerTod ar arsebobda, ratom maSinve ar cno konvenciis 

darRveva. raRa azri aqvs Tanazomierebaze msjelobs, Tuki minimaluri 

Carevac ki verasodes iqneba Tanazomieri? 

saqmeSi Open Door and Dublin Well Woman v. Ireland6
 sasamarTlom 

saagentoebis akrZalva, romlebic orsul qalebs exmarebodnen informaciiT 

sazRvargareT abortis gakeTebis SesaZleblobis Sesaxeb, araTanazomier 

Carevad miiCnia im mosazrebaze dayrdnobiT, rom abortis sruli akrZalva 

safrTxeSi agdebda qalTa janmrTelobas. arada es mosazreba arsebiTad da 

logikurad argumentia saagentoebis akrZalvis `mwvave sazogadoebrivi 

saWiroebis~ ararsebobis damtkicebisa da ara Sesabamisi RonisZiebis 

araTanazomierebisa. sasamarTlom ki igi `araTanazomierebis~ argumentad 

gamoiyena, risi damtkicebis saWiroebac praqtikulad aRar arsebobda. 

saqmeSi Ukrainian Media Group v. Ukraine sasamarTlos msjelobidan 

mxolod im daskvnis gamotana SeiZleba, rom JurnalistTa uflebebSi Carevis 

safuZveli saerTod ar arsebobda (sasamarTlom miuTiTa, rom statiebi 

prezidentobis kandidatebis Sesaxeb warmoadgenda SefasebiT msjelobas da 

politikur diskusiaSi wvlilis Setanas, rom maT ar hqondaT darRveuli 

dasaSvebi kritikis farglebSi, rom politikosebs unda aetanaT kritika da 

a.S.), arsebiTad marTlac sworia sasamarTlos msjeloba, magram rodesac 

Semdgom man JurnalistTa dadanaSauleba difamaciis saqmeSi aSkarad 

disproporciul RonisZiebad miiCnia, aq ukve dairRva logika, vinaidan 

Carevis sakmarisi safuZveli mas (faqtobrivad) ukve uaryofili hqonda. 

5 D.G.Harris, M.O’Boyle, C.Warbrick, Law of the European convention on Human Rights. Butterworths. London,
Dublin. Edinburgh, 1995. gv.411. 
6 Open Door and Dublin Well Woman v. Ireland, judgment of 29 October 1992. 
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saqmeSi Alinak v. Turkey aseve Seiqmna iseTi STabeWdileba, rom 

sasamarTlom uaryo gamoyenebuli RonisZiebis – wignebis konfiskaciis `mwvave 

sazogadoebrivi saWiroeba~, magram imavdroulad man am RonisZiebas 

`araproporciuli Carevis~ kvalifikacia misca.7 

saqmeSi Han v. Turkey sasamarTlom momCivnis sisxlissamarTlebrivi 

msjavrdeba partiis kongresze warmoTqmuli sityvisaTvis araproporciul 

RonisZiebad miiCnia, magram misi argumentacia imgvari iyo, rom igi saerTod 

uaryofda SezRudvis yovelgvar safuZvels. cxadia, raki man mxolod 

sisxlissamarTlebrivi msjavrdebis proporciuloba uaryo, aman logikurad 

warmoSva imis albaToba, rom naklebad SemzRudveli RonisZieba SeiZleba 

proporciulad miCneuliyo. aseTi ram ki srulebiT ar Seesabameboda 

gamoyenebul argumentacias.8 

saintereso SemTxvevaa saqme Salov v. Ukraine. aq sasamarTlom pirdapir 

aRiara, rom ar arsebobda gasaCivrebuli Carevis `Sesabamisi da sakmarisi 

safuZveli~. amis miuxedavad man ar Sewyvita dasabuTeba da Carevis 

Tanazomierebis sakiTxic gadawyvita, rac am etapze ukve zedmet garjas 

warmoadgenda, raki aseTi SezRudvis disproporciuloba misi Sesabamisi da 

sakmarisi safuZvlis ararsebobis aRiarebiT ukve dadasturebuli hqonda. am 

saqmeSi `Sesabamisi da sakmarisi safuZvlis~ dadasturebis sakiTxSic 

alogikurobas wavawydiT. sasamarTlom aRiara kanonieri interesisaTvis 

zianis miyenebis faqti. magram miuTiTa, rom ziani mniSvnelovani ar iyo. 

zianis faqtis aRiarebis gamo gaCnda eqspeqtacia, rom sasamarTlo 

aRiarebda Carevis `Sesabamisi safuZvlis~ arsebobas, magram uars ityoda mis 

`sakmarisad~ miCnevaze (Cveni SexedulebiT `gamoxatvis~ Sedegad kanonieri 

interesisaTvis zianis miyenebis faqti yvelaze pirdapiri dadasturebaa am 

interesis dasacavad uflebaSi Carevis Sesabamisobisa), magram ase ar moxda. 

sasamarTlom `Sesabamisi safuZvlis~ arsebobac uaryo.9 

g) `Carevis aucileblobisa~ da `Carevis Tanazomierebis~ SefasebaTa 

aRreva ganapirobebs sxvagvar Seusabamobebsac, romlebic araTanmimdevruls 

xdian praqtikas calkeul sakiTxebTan mimarTebaSi. 

magaliTad, saerTo praqtikis mixedviT, `Tanazomierebis~ Sefaseba 

moicavs uflebis SemzRudvel yvela RonisZiebasa da sxva sanqciebs, agreTve, 

jarimisa da kompensaciis odenobas. magram zogjer ZiriTadi RonisZiebebi da 

Sesabamisi sasjelebi TiTqos mowyvetilia erTmaneTs. magaliTad. `Carevis 

aucilebloba~ mowmdeba sisxlissamarTlebrivi msjavrdebis faqtTan 

mimarTebaSi, xolo `Carevis Tanazomierebis~ Sefaseba ki amoiwureba 

7 Alinak v. Turkey, judgment of 29 March 2005. 
8 Han v. Turkey, judgment of 13 September 2005. 
9 Salov v. Ukraine, judgment of 6 September 2005. 



205

gamoyenebuli sasjelebiT. Zneli misaxvedri ar aris, rom aseTi ram swored 

maSin xdeba, rodesac `mwvave sazogadoebrivi saWiroebis~ Sefaseba 

fokusirebulia `Sesabamis Carevaze~. fokusis Secvala sasamarTlos iqiTken 

ubiZgebs, rom `Tanazomierebis~ Sefasebisas mxolod sasjelebiT 

Semoifarglos. aseTi ram ki alogikuria da arsebiTad mcdaric. 

alogikuria imitom, rom gamoyenebuli sasjelebic `Sesabamisi Carevis~ 

aucilebeli komponentia. amitom, rodesac sasamarTlo `Sesabamisi Carevis~ 

`mwvave sazogadoebriv saWiroebas~ adgens, man mxedvelobaSi unda miiRos ara 

marto sisxlissamarTlebrivi msjavrdebis faqti, aramed gamoyenebuli 

sasjelebic, iseve, rogorc `Carevis Tanazomierebis~ Sefasebac aucileblad 

unda moicavdes `Sesabamisi Carevis~ yvela komponents. winaaRmdeg SemTxvevaSi, 

es Sefasebani, rogorc arasrulyofil monacemebze dayrdnobili, 

araadekvaturi SeiZleba aRmoCndes. 

arsebiTad mcdaria imitom, rom sasamarTlos araferi uSlis xels 

saimisod, Sesatyvis garemoebebSi mxolod sasjelis simkacres daayrdnos 

mTlianobaSi Carevis araTanazomierad miCneva (rac araerTxel momxdara 

kidevac), iseve, rogorc zogjer sakuTriv sisxlissamarTlebrivi msjavrdebis 

faqtic ki SeiZleba sakmarisi aRmoCndes Carevis eqscesiurobis aRiarebisTvis. 

amgvarad, sasjelis simkacre SeiZleba gaxdes Carevis araTanazomierad 

miCnevis safuZveli, magram `Tanazomierebis analizis~ Semofargvla mxolod 

sasjelebiT, principulad mcdaria. 

SemzRudveli RonisZiebebisa Tu misi sxvadasxva komponentebis 

erTmaneTisagan aseTi mowyveta dasabuTebis saerTo sqemaSic Seusabamobis 

wyaro SeiZleba gaxdes. es kargad gamovlinda Salov-is zemoT moxseniebul 

saqmeSi. `Tanazomierebis~ Sefasebisas sasamarTlo Semoifargla 

sisxlissamarTlebrivi sasjeliT (5 wliT Tavisuflebis aRkveTa) da im 

SedegebiT, romelic mis msjavrdebas mohyva (saadvokato licenziis 

CamorTmeva) da isini disproporciulad miiCnia, maSin, rodesac ukve 

aRiarebuli hqonda, rom sakuTriv sisxlissamarTlebrivi msjavrdebis 

Sesabamisi da sakmarisi safuZveli ar arsebobda. 

aseTi dasabuTeba ara marto TavisTavad aris mcdari, aramed 

ewinaaRmdegeba evropuli sasamarTlos sxva ganCinebebs, sadac Tanazomierebis 

Sefaseba mTlianad moicavs gamoyenebul RonisZiebebs sasjelebisa da jarimisa 

Tu kompensaciis odenobis CaTvliT.10  

 

 

 

10
magaliTad, Pedersen and Baadsgaard v. Denmark ( 17.12.2004); Cump n  and Maz re v. Romania (17.12.2004) da 

sxva.
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3. daskvna 

 

gaumarTlebelia iseTi SemTxvevebi adamianis uflebaTa evropuli 

sasamarTlos praqtikaSi, rodesac 

a) _ gamoxatvis Tavisuflebis SezRudvis `aucilebloba demokratiul 

sazogadoebaSi~ mxolod uflebis SemzRudveli RonisZiebis TanazomierebiT 

ganisazRvreba imgvarad, rom ar xdeba uflebis SezRudvisaTvis aucilebeli 

`mwvave sazogadoebrivi saWiroebis~ dasabuTeba da piriqiT, 

_ rodesac demokratiul sazogadoebaSi SezRudvis aucileblobis 

uaryofa mxolod SemzRudveli RonisZiebis araTanazomierebiT ganisazRvreba 

ise, rom ar xdeba sakuTriv SezRudvisaTvis aucilebeli `mwvave 

sazogadoebrivi saWiroebis~ ararsebobis dasabuTeba; 

b) _ rodesac `aucileblobisa~ da `Tanazomierebis~ Sefaseba 

erTdroulad xdeba, erTsa da imave garemoebebs efuZneba da gaigivebulia; 

g) _ rodesac ~aucilebelis~ kriteriumiT Sefasebis Sedegad `mwvave 

sazogadoebrivi saWiroebis~ ararsebobis dadgenis Semdeg, mainc grZeldeba 

SezRudvis `Tanazomierebis~ kriteriumiT Sefaseba;  

d) _ rodesac Secvlilia `mwvave sazogadoebrivi saWiroebis~ fokusi 

da sasamarTlo imas ki ar ikvlevs, arsebobda Tu ara saerTod uflebaSi 

Carevis aucilebloba, aramed mxolod imas – arsebobda Tu ara `Sesabamisi 

Carevis~ aucilebloba da, amis miuxedavad, `Tanazomierebis Sefasebas~ 

damatebiT (faqtobrivad xelaxla) axdens; 

e) _ rodesac `Carevis Tanazomierebis~ Sefaseba ar moicavs yvela 

SemzRudvel RonisZiebas da mis yvela komponents da Semofarglulia 

mxolod zogierTi maTganiT. 

zemoT aRniSnuli SemTxvevebi, Cveni azriT, ar Seesabameba konvenciis me-

10 muxliT gaTvaliswinebuli am uflebis darRvevisa Tu daculobis 

dasabuTebis bunebriv logikur sqemas da winaaRmdegobrivia rogorc 

TavisTavad, ise, evropuli sasamarTlos saerTo praqtikis, miT ufro _ misi 

precedentuli samarTlis konteqstSi. igi abrkolebs gamoxatvis 

Tavisuflebis SezRudvis aucilebeli pirobebis cxad da sistemur gaazrebas, 

am mxriv erTgvarovani praqtikis danergvasa da, saboloo jamSi, evropuli 

konvenciis meSveobiT adamianis uflebaTa efeqtian saerTaSoriso-

samarTlebriv dacvas. 
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axla, rodesac ukve gavaanalizeT SezRudvis pirobis _ 

`aucilebeli demokratiul sazogadoebaSi~ ZiriTadi raoba da arsi, misi 

ori ZiriTadi komponentis _ `aucilebelisa~ da `Tanazomierebis~ 

SefasebaTa zogadi principebi, meti meTodologiuri safuZveli gagvaCnia 

gamovikvlioT, Tu ra mimarTebaSia erTmaneTTan `samarTliani balansis~ 

da `aucilebeli demokratiul sazogadoebaSi~ koncefciebi. 

`samarTliani balansis~ idea amosavalia dapirispirebul 

RirebulebaTa konfliqtis gadaWrisas, vinaidan individur uflebaTa, 

maT Soris gamoxatvis Tavisuflebis ganxorcieleba, cxovrebaSi xSirad 

upirispirdeba sxva Rirebulebebs – sazogado (sajaro) an sxva pirTa 

interesebs. Tu saqme mxareTa morigebiT ar damTavrda (rac 

proceduruli mowesrigeba ufroa arsebuli davisa, vidre problemis 

konceptualuri gadawyveta), aucdenelia iseTi gadawyvetileba, rodesac 

an Sesabamis individur uflebas eniWeba upiratesoba, anda masTan 

dapirispirebul sajaro an sxva, kerZo interess. magram, Tu rodis 

rogori gadawyvetileba unda iyos miRebuli, amaze pasuxs `samarTliani 

balansis~ koncefcia iZleva. 

diax, balansi dapirispirebul Rirebulebebs Soris samarTliani 

unda iyos. `samarTliani balansi~ aramc da aramc ar gulisxmobs 

usaTuod konkuretul RirebulebaTa daculobis xarisxis gaTanabrebasa 

da interesebis ariTmetikul dabalansebas. balansi samarTliani SeiZleba 

iyos maSinac, rodesac individur uflebas mieniWeba sruli upiratesoba 

da miCneuli iqneba, rom Sesabamis SemTxvevaSi is saerTod ar unda 

SezRuduliyo ama Tu im sajaro an kerZo interesis gamo, anda ar unda 

SezRuduliyo im xarisxiT, rogoriTac SeizRuda; da maSinac, rodesac 

upiratesoba romelime sajaro an kerZo interess mieniWeba da miCneuli 

iqneba, rom ufleba unda SezRuduliyo, da amasTan, swored im xarisxiT, 

rogoriTac SeizRuda. sxva sityvebiT rom vTqvaT, imis miuxedavad, 

rogori iqneba balansi _ individuri uflebis sasargeblo Tu saziano, 

aseTi balansi orive SemTxvevaSi SeiZleba iyos `samarTliani~ imisda 

mixedviT, RirebulebaTa rogor konfliqtTan, ra konkretul 

garemoebebTan gvaqvs saqme. Tumca, isic unda aRiniSnos, rom adamianis 

uflebaTa evropuli sasamarTlo, yovel konkretul SemTxvevaSi 

cdilobs SeZlebisdagvarad gaiTvaliswinos dapirispirebuli interesebi, 

moaxdinos maTi harmonizacia da miaRwios `delikatur balanss~. metad 

sagulisxmoa, rom evropuli sasamarTlo dapirispirebul interesebs 
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Soris delikaturi balansis miRwevas evropuli konvenciisa da 

evropuli sasamarTlos saqmianobis mTavar amocanad miiCnevs.1 

amrigad, SeiZleba iTqvas, rom `samarTliani balansi~ interesTa 

gonivrul gawonasworebas gulisxmobs, rac sxvadasxva uflebasa da 

viTarebasTan mimarTebaSi, gansxvavebulad miiRweva. balansis 

samarTlianobac amis mixedviT yalibdeba. Sesabamisad, sruliad 

kanonzomierad moqmedebas iwyebs principi, romelsac pirobiTad SeiZleba 

dinamikuri balansi ewodos. es imas niSnavs, rom ar arsebobs winaswari 

mza formula balansis samarTlianobis miRwevisa da imis gansazRvrisa, 

Tu interesTa rogori dabalanseba iqneba gonivruli. dinamikuri 

balansis principi gulisxmobs, rom balansis samarTlianobas sruliadac 

ar gansazRvravs sakuTriv is, individuri uflebis sasargebloa igi, Tu 

saziano. balansis samarTlianobas konkretuli saqmis konkretuli 

garemoebebi gansazRvravs da Sesabamisad, xan individuri ufleba 

gadaswonis dapirispirebul sajaro Tu sxva individuri interesis 

dacvis aucileblobasa da xan kidev piriqiT. amitom, dapirispirebul 

RirebulebaTa pirobiT sasworze samarTlianobis simZimis centri xan 

erT mxaresaa da xan meore mxares. 

aqve unda aRiniSnos, rom interesTa samarTliani dabalansebis 

TvalTaxedva uwinaresad `Carevis Tanazomierebis~ SefasebaSi aisaxeba, 

vinaidan imis dadgena, iyo Tu ara Careva eqscesiuri, swored 

dapirispirebuli Rirebulebebis mniSvnelobis, maT mier gancdili zianis 

Sedarebisa da urTierTSefardebis gziT xorcieldeba. 

asea Tu ise, saboloo jamSi, yvela zemoaRniSnuli garemoebis 

gaTvaliswinebiTa da Sesabamisi kriteriumebiTa da standartebiT 

Sefasebis Sedegad yalibdeba daskvna imis Taobaze, miaRwia Tu ara 

mopasuxe saxelmwifom samarTlian balanss konfliqtur Rirebulebebs 

Soris, maSasadame – iyo Tu ara SezRudva `gamarTlebuli~ da unda 

iqnes Tu ara konvenciis darRveva aRiarebuli. 

amitom, marTebuli iqneba, Tu vityviT, rom gamoxatvis 

Tavisuflebis SezRudvis piroba _ `aucilebeli demokratiul 

sazogadoebaSi~ (rac saerToa konvenciiT gaTvaliswinebuli ramdenime 

uflebisaTvis), imavdroulad warmoadgens `samarTliani balansis~ 

pirobasac; Tu esa Tu is SezRudva aucilebeli iyo demokratiul 

sazogadoebaSi, es imasac niSnavs, rom aseTi SezRudva samarTliani, 

gonivrulia da rom konvenciis me-10 muxli erovnul saxelmwifos ar 

daurRvevia: da piriqiT, _ Tu SezRudva ar aris aucilebeli 

demokratiul sazogadoebaSi, es imas gulisxmobs, rom gamoxatvis 

                                                          
1
ix. Soering v. the United Kingdom, judgment of 7 July 1989. 
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Tavisuflebis saziano balansi usamarTloa da erovnulma saxelmwifom 

daarRvia es ufleba. 

aqedan gamomdinare, SeiZleba iTqvas, rom `samarTliani balansisa~ 

da `aucilebeli demokratiul sazogadoebaSi~ cnebebis Sinaarsi erTi da 

igive Tvisebriobis gamomxatvelia, oRond, `samarTlianoba~ arsia, 

misaRwevi mizani, xolo `aucilebeli demokratiul sazogadoebaSi~ _ 

aseTi samarTlianobis miRwevis saSualebaa; iseTi Sefasebis kriteriumi, 

romlis gamoyenebac am miznis miRwevas emsaxureba. 

`samarTliani balansisa~ da `aucilebeli demokratiul 

sazogadoebaSi~ Sefasebebis aseTi uriTerTmimarTeba da, rac mTavaria, 

gamoxatvis Tavisuflebis sasicocxlo mniSvneloba demokratiul 

sazogadoebaSi imTaviTve ganapirobebs im faqts, rom evropuli 

sasamarTlo am Tavisuflebis sasargeblod Camoyalibebul balanss 

gacilebiT ufro xSirad miiCnevs `samarTlianad~, vidre `usamarTlod~. 
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gadavwyviteT, es sferoebi erToblivad gangvexila ramdenime mizezis 

gamo. 

jer erTi, politikisa da masmediis Tavisuflebis sferoebi yvelaze 

ukeTaa daculi, vinaidan isini sazogadoebrivi interesis sakiTxebs 

ukavSirdebian. politika sazogadoebrivi interesis sagania, xolo 

masmediis Tavisufleba Tavad warmoadgens sazogadoebriv interess.  

meore, sxvadasxva da miT ufro politikur sakiTxebze Sexedulebebisa 

Tu informaciis gavrceleba umeteswilad swored presisa da masmediis 

sxva saSualebebiT xdeba. amitom masmediis TavisuflebasTan dakavSirebuli 

problematika (sxvadasxva WrilSi) Zalze xSirad figurirebs evropuli 

sasamarTlos mier konvenciis me-10 muxlTan dakavSirebuli saqmeebis 

udides nawilSi da TiTqmis yovelTvis _ im saqmeebSi, romlebic 

politikis sferos Seexeba. 

mesame evropuli sasamarTlos qvemoT moxmobili sxvadasxva 

gadawyvetilebebi Tu ganaCenebebi erTdroulad gamogvadgeba orive 

sferosaTvis damaxasiaTebeli problematikis gasaSuqeblad. 
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7.1.1. saerTo midgoma 

 

politikuri Sexedulebebisa Tu informaciis gavrceleba 

gansakuTrebuli dacviT sargeblobs da maT SesazRudad Zalian maRali 

standartebia damkvidrebuli. adamianis uflebaTa evropul samarTalSi 

aseTi midgoma mkveTradaa gamoxatuli. miCneulia, rom politikur Temebze 

azrTa Tavisufali urTierTgacvla uarsebiTesia demokratiuli 

sazogadoebis funqcionirebisaTvis. evropuli sasamarTlos ganmartebebis 

Tanaxmad, konvenciis me-10 muxli Zalze mcire SesaZleblobas iZleva 

politikuri Sexedulebebis gamoxatvaze SezRudvebis dasaweseblad.1 

strasburgis sasamarTlos azriT, gansakuTrebiT mniSvnelovania, 

demokratiul sazogadoebaSi daSvebuli iyos sxvadasxva politikuri 

proeqtebis wardgena da ganxilva maSinac ki, rodesac isini akritikeben 

arsebul saxelmwifo wyobilebas, im pirobiT, Tu ar arRveven demokratias 

TviTon.2  

                                                          
1 Erdogdu v. Turkey, judgment of 15 June 2000.; Sener v. Turkey, judgment of 17 July. 
2 Aksoy v. Turkey, judgment of 10 October 2000. 
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sasamarTlos azriT, demokratiis erT-erT umTavres damaxasiaTebel 

niSans warmoadgens im SesaZleblobis arseboba, rom qveyanaSi arsebuli 

problemebi dialogis gziT gadaiWras da ara Zaladobis gamoyenebiT, 

Tundac aseTi dialogi sazogadoebis SeSfoTebas iwvevdes.3 rogorc 

adamianis uflebaTa evropuli sasamarTlos mosamarTle Jan pol kosta 

aRniSnavs, politikuri Sexedulebebis gamoxatvas, iseve rogorc 

politikuri saqmianobis uflebas iseTi fuZemdebluri mniSvneloba aqvs 

demokratiuli sazogadoebisaTvis, rom demokratiuli legitimuroba ar 

SeiZleba gamoyenebul iqnas mis winaaRmdeg.4 

swored aseT gagebas emyareba politikuri partiebis, deputatis, 

sityvis Tavisuflebis gansakuTrebuli dacva da `dasaSvebi kritikis 

farglebis~ doqtrina, romelic Seexeba xelisuflebisa Tu calkeuli 

politikosebis kritikas da difamaciuri gancxadebebisadmi araerTgvarovan 

mopyrobas imisda mixedviT, Tu vis Seexeba is, mTel xelisuflebas, 

calkeul politikosebs Tu kerZo pirebs. 

politikis sferosTan dakavSirebuli saqmeebi evropuli sasamarTlos 

praqtikaSi uamravia. cxadia, rom TiToeuli saqmeSi sruliad 

sxvadasxvagvari sakiTxebi wamoiWreba. romelTa mimarT evropul 

sasamarTlos kargad SemuSavebuli poziciebi aqvs. Sesabamisad, saqmeebis 

gadawyvetisas, rodesac aucilebeli xdeba yvela Sesatyvisi principisa da 

midgomis erTdroulad gamoyeneba, isini konfliqtis  virtualur saswors 

sxvadasxva mxares gadaswonian, zogi _ gamoxatvis Tavisuflebis, xolo 

zogi _ masTan dapirispirebuli Rirebulebis sasargeblod.  

mTavari sirTule is aris, rom politikur sakiTxebze gamoxatuli 

ideebi, Sexedulebebi da informacia SeiZleba RirebulebiT konfliqtSi 

aRmoCndes uklebliv yvela im kanonier interesTan, romlebic konvenciis 

me-10 muxliT gamoxatvis Tavisuflebis SezRudvis safuZvladaa miCneuli. 

am interesebs ki sxvadasxva Rirebuleba da mniSvneloba gaaCniaT. 

sxvadasxvaa ama Tu im `gamoxatviT~ maTTvis realuri zianis miyenebisa Tu 

safrTxis Seqmnis saerTo SesaZleblobanic. magaliTad, ama Tu im azris 

gamoxatvis Sedegad `qveynis teritoriul mTlianobis~ an `erovnul 

uSiSroebisaTvis~ realuri zianis miyenebis SesaZleblobebi cxadia, 

gacilebiT naklebia, vidre, magaliTad, konkretuli piris reputaciisa Tu 

sxva uflebisaTvis. gansxvavebulia am kanonier interesTa dacvis sferoSi 

erovnuli saxelmwifoebisaTvis mikuTvnebuli Sefasebis Tavisuflebis 

farglebi da misgan gamomdinare, erovnuli Sefasebebis gaTvaliswinebis 

aucilebloba. Tu politikuri Sexedulebebis gamoxatva presisa da 

masmediis saSualebiT xdeba, es aZlierebs gamoxatvis Tavisuflebis 

                                                          
3 The United Communist pary of Turkey and Others v. Turkey, judgment of 30 January 1998. §57. Socialist party of 
Turkey and Others v. Turkey, jugdment of 12 November 2003. §45. 
4
 ix.  Jean-Paul Costa, the European Court of Human Rights and its Case Law, Texas International Law Journal, 

2000. N3, v. 38. gv.465. 
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pozicias, vinaidan mis sasargeblod RirebulebiTi konfliqtis 

gadawyvetaze masmediis Tavisuflebis maRali standartiT dacvis 

aucileblobac imoqmedebs. dapirispirebuli Rirebulebis didi 

mniSvneloba, misTvis seriozuli zianis miyeneba, gamoxatvis TavisuflebiT 

sargeblobisas pirovnebis mier `movaleobebisa da pasuxismgeblobis~ 

ugulvebelyofa, konkretuli braldebis dausabuTebuloba da sxva ki 

piriqiT, Seasusteben misi daculobis SesaZleblobas. politikuri 

Sexedulebebis Sinaarsi, forma, adgilianoba, saerTo konteqsti, is, Tu 

vin aris am uflebiT mosargeble subieqti, anda vis an ris mimarTaa 

gamoTqmuli esa Tu is Sexeduleba, umniSvnelovanesi faqtorebia, 

romlebsac erToblivad Tu damoukideblad, SeiZleba gadamwyveti 

mniSvneloba mieniWos RirebulebiTi konfliqtis gadaWris dros. 

Sesabamisad. is saerTo midgoma, romelic politikis sferoSi gamoxatvis 

Tavisuflebis maRali standartiT daculobis aucileblobas gulisxmobs, 

sruliad sxvadasxvagvar filtrs gaivlis da amis Sedegad sabolood 

yalibdeba azri balansis samarTlianobisa da, saboloo jamSi, SezRudvis 

gamarTlebulobisa Tu gaumarTleblobis Sesaxeb. 

amis miuxedavad, mainc SesaZleblad gvesaxeba ZiriTadi midgomebi 

gamovyoT: 

a) xelisuflebis mwvave kritika nebadarTulia.  

(`dasaSvebi kritikis farglebi~ yvelaze farToa xelisuflebis 

(rogorc kolegiuri organos) mimarT. Semdgomi gradacia aseTia – 

saxelmwifos maRali Tanamdebobis pirebi da sxva politikosebi, 

saxelmwifo moxeleebi, kerZo pirebi. amasTan, Tu kerZo pirebi, kompaniebi, 

asociaciebi, sxva organoebi CarTulni arian aqtiur sazogadoebriv 

debatebSi, es garemoeba afarToebs maT mimarT `dasaSvebi kritikis~ 

farglebs); 

b) sasamarTlo xelisuflebisa da misi warmomadgenlebis kritikis 

ufleba SezRudulia; 

g) didi mniSvneloba eniWeba imas, warmoadgenda Tu ara Sesabamisi 

`gamoxatva Tavisufali politikuri debatebis nawils (amitom am 

garemoebas sasamarTlo yovelTvis zedmiwevniT ikvlevs); 

d) Tavisufali politikuri debatebis msvlelobis dros dasaSvebia 

garkveuli gadaWarbebani gamoTqmebisa da terminebis SerCevisas, 

aRiarebulia e.w. ganawyenebisa da `adekvaturi pasuxis~ uflebac; 

e) gansakuTrebiT fasobs xalxis arCeuli warmomadgenlis – 

deputatis politikuri sityvis Tavisufleba, miT ufro, parlamentis 

tribunidan warmoTqmuli; agreTve, opoziciuri politikuri partiis 

warmomadgenelTa sityvis Tavisufleba; 

v) maTgan gansxvavebiT, miCneulia, rom saxelmwifo moxeleTa (maT 

Soris mosamarTleTa) politikuri aqtivobis SezRudva ar ewinaaRmdegeba 
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konvenciis me-10 muxls (gamomdinare maTi mxridan politikuri 

neitralitetis dacvis aucileblobidan); 

T) miCneulia, rom `piradi cxovrebis sfero~ ar warmoadgens 

sazogadoebrivi interesis sagans, magram ara yovelTvis. (magaliTad, 

Tanamdebobis pirebis, politikosebis piradi cxovrebis faqtebi, SesaZloa 

miCneul iqnes sazogadoebrivi interesis sagnad. Tumca, Sesabamisi 

gancxadebebis daculobis xarisxi mainc dabalia). 

 

7.1.2. xelisuflebis kritika 

 

politikis sferosTan dakavSirebuli saqmeebis udidesi nawili 

xelisuflebis kritikas Seexeba. `xelisuflebis kritikad~ ganixileba ama 

Tu im Sexedulebis gamoTqma saxelmwifos saSinao Tu sagareo politikis, 

misi calkeuli qmedebebisa Tu RonisZiebebis Sesaxeb, maT Soris 

xelisuflebis calkeuli rgolebis (magaliTad, policiis, uSiSroebis 

samsaxuris, romelime saministros an sxva saxelmwifo organos anda 

xelisuflebis adgilobrivi organoebis) saqmianobis Sesaxeb, agreTve, 

xelisuflebis calkeul warmomadgenelTa mimarT maT samsaxurebriv 

mdgomareobasTan dakavSirebiT da sxva. 

rogorc zemoT aRvniSneT, saerTo midgoma emyareba princips, rom 

xelisuflebis mwvave kritika dasaSvebia. im saqmeebze miRebuli 

gadawyvetilebani, sadac xelisuflebis kritikis dacvis aucileblobaze 

iyo saubari, swored am principis damkvidrebas emsaxureba. 

evropuli sasamarTlos praqtikaSi moiZevT uamrav dadasturebas imisa, 

rom xelisuflebis yvelaze ufro mwvave kritikasac konvenciis me-10 

muxliT TiTqmis garantirebuli dacva aqvs. Handyside-s saqmeSi micemul 

ganmartebaSi, romelic saerTod konvenciis me-10 muxls Seexeba, asaxulia 

aseTi midgoma. am ganmartebaSi xazgasmulia, rom me-10 muxlis dacviT 

isargeblebda saxelmwifosa Tu sazogadoebis calkeuli jgufebisaTvis 

Seuracxmyofeli, gamaognebeli da SemaSfoTebeli ideebi da informacia. 

magram, imisda mixedviT, Tu vin aris kritikis obieqti – mTeli 

xelisufleba, misi romelime organo Tu xelisuflebis calkeuli 

warmomadgeneli, _ midgomebi gansxvavebulia. 

evropuli sasamarTlos iurisprudenciis mixedviT, gamoxatvis 

Tavisufleba sruliad gansakuTrebuli dacviT sargeblobs, rodesac saqme 

mTeli xelisuflebis anda misi calkeuli rgolis kritikas Seexeba da 

konkretul pirebze aqcenti ar aris gakeTebuli. miCneulia, rom 

demokratiul sazogadoebaSi saxelmwifo organoebma unda gamoiCinon 

kritikisadmi moTmineba maSinac ki, rodesac igi provokaciuli da 

Seuracxmyofelia.5 gansakuTrebiT farToa es farglebi mTavrobis kritikis 

                                                          
5 Özgür undem v. Turkey, judgment of 17 March 2000. 
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mimarT. aseTi midgoma emyareba Sexedulebas, rom demokratiul sistemaSi 

mTavrobis moqmedeba Tu umoqmedoba unda daeqvemdebaros ara marto 

sakanonmdeblo an sasamarTlo xelisuflebis, aramed sazogadoebrivi azris 

samsjavros.6 garda amisa, xelisuflebis dominanturi pozicia mas 

avaldebulebs, moTmineba gamoiCinos kritikisadmi da moeridos 

sisxlissamarTlebrivi RonisZiebebis gamoyenebas, gansakuTrebiT ki maSin, 

rodesac arsebobs mis mowinaaRmdegeTa mxridan gaumarTlebeli 

Tavdasxmebisa da kritikisaTvis pasuxis gacemis sxva saSualebebi.7 

demokratiul saxelmwifoSi xelisuflebam unda gamoiCinos moTmineba 

maSinac ki, Tu mis winaaRmdeg mimarTuli kritika provokaciulia da 

Seuracxmyofeli.8 politikuri protestis gamoxatvac swored am WrilSi 

ganixileba da miCneulia, rogorc saxelmwifos administraciul Tu sxva 

politikasTan SeuTanxmeblobis gamovlenis saSualeba calkeul adamianTa 

mxridan. 

evropulma sasamarTlom Tavis precedentebSi araerTxel ganmarta, 

rom `dasaSvebi kritikis~ farglebi mTavrobasTan mimarTebaSi iyo 

gacilebiT meti, vidre kerZo pirebis, an Tundac calkeul 

politikosebTan mimarTebaSi.9 

aseT dros gamoxatvis Tavisuflebis daculobis standarti Zalian 

maRalia da faqtobrivad, mxolod maSin izRudeba, Tu xelisuflebis 

kritika imavdroulad gulisxmobs aSkara da uSualo safrTxes konvenciis 

me-10 muxliT gaTvaliswinebuli kanonieri interesebis seriozuli 

dazianebisa.  

xelisuflebis kritikis konteqstSi gamoTqmuli Sexedulebebi Tu 

informacia Zalze xSirad upirispirdeba erovnuli uSiSroebis, 

teritoriuli mTlianobis, sazogadoebrivi usafrTxoebis, danaSaulisa da 

uwesrigobis Tavidan acilebis sajaro interesebs. am interesTa dasacavad 

gamoxatvis Tavisuflebis SezRudvis sakiTxebs Cven mogvianebiT vrclad 

SevexebiT TiToeul am kanonier interesTa mimarTebaSi da evropuli 

sasamarTlos Sesabamis praqtikasac gavaanalizebT. amjerad ki, mxolod 

imis TqmiT SemovifarglebiT, rom xelisuflebis kritikis konteqstSi 

gamoxatvis Tavisuflebis SezRudvis gamarTlebulad miCneva ZiriTadad 

ukavSirdeba iseT gancxadebebs, romlebSic gadmocemulia ideebi Tu 

informacia xelisuflebis ZaladobiT damxobis, misTvis SeiaraRebuli 

winaaRmdegobis gawevis, Zaladobis gamoyenebisa Tu teroristuli aqtebis 

gziT masze zemoqmedebas moxdenis Sesaxeb. evropul sasamarTlos 

SemuSavebuli aqvs specialuri kriteriumebi. igi yovel Sesabamis 

                                                          
6 Incal v. Turkey, judgment of 9 June 1998. 
7 Ceylan v. Turkey, judgment of 8 July 1999, §34; Baskaya and Okçuo lu v. Turkey, judgment of 8 July 1999, §62; 
Sürek (N1) v. Turkey, judgment of 8 July 1999, §61, Öztürk v. Turkey, judgment of 29 September 1999, §66. 
8 Özgür undem, §60. 
9
ix. Ceylan, Okçuo lu, Arslan, Özgur undem-is saqmeebi (1999w. 8 ivlisi)



215

SemTxvevaSi amowmebs, warmoadgenda Tu ara Sesabamisi gancxadebani 

Zaladobisa da terorizmis mxardaWeras, samarTaldarRvevaTa Cadenisken 

anda mtrobisa da siZulvilisaken sxvaTa waqezebas. dadebiTi daskvnis 

SemTxvevaSi igi aseTi Sexedulebebis gavrcelebis SezRudvas miiCnevs 

`mwvave sazogadoebriv saWiroebad~ da Sesabamisad – `aucileblad 

demokratiul sazogadoebaSi~, Tuki, ra Tqma unda, gamoyenebuli 

SemzRudveli RonisZiebis (sanqciis, jarimis da sxv.) Tanazomierebani eWvs 

ar iwvevs.  

evropuli sasamarTlo miiCnevs, rom Zaladobis aqtebis pirdapiri Tu 

arapirdapiri mxardaWera da miT ufro Zaladobisa da samarTaldarRvevis 

Cadenisken miwodeba Zirs uTxris demokratias da ver CaiTvleba 

politikuri Sexedulebebis gamoxatvis iseT formad, romelic dacvas 

imsaxurebs.10 

Zaladobisaken mowodebasTan dakavSirebul saqmeebze evropuli 

sasamarTlo erovnul xelisuflebas Sefasebis Tavisuflebis farTo 

farglebs miakuTvnebs; dasaSvebad miiCnevs sisxlissamarTlebrivi 

RonisZiebebis gamoyenebasac: `sasamarTlo adasturebs, rom konvenciis me-10 

muxlis me-2 punqti ar iTvaliswinebs gamoxatvis Tavisuflebis SezRudvis 

safuZvels politikuri gamosvlebis dros iseT sakiTxebze, romlebic 

sazogadoebrivi interesis sagans Seadgens... ra Tqma unda, saxelmwifos 

kompetentur organoebs, rogorc sazogadoebrivi wesrigis dacvis 

garantebs, ufleba aqvT, ganaxorcielon RonisZiebebi, maT Soris _ 

sisxlissamarTlebrivi, adekvaturi reagirebisaTvis. rodesac sadavo 

gancxadebebi mouwodeben Zaladobis gamoyenebisaken konkretuli piris, 

saxelmwifos anda mosaxleobis nawilis winaaRmdeg, erovnuli 

xelisufleba sargeblobs Sefasebis Tavisuflebis SedarebiT farTo 

farglebiT gamoxatvis Tavisuflebis SezRudvis aucileblobis 

Sefasebisas.11 

Tumca, am saqmeebSi mTavar sirTules swored imis Sefaseba 

warmoadgens, unda iqnes Tu ara esa Tu is gamonaTqvami miCneuli 

Zaladobis Cadenis mxardaWerad an waqezebad da ramdenad mavne efeqtis 

potencias gulisxmobda igi. aqve, uTuod unda aRiniSnos, rom evropulma 

sasamarTlom ramdenime saqmeze TviT samarTaldarRvevaTa Cadenisken xalxis 

mowodebac ki daicva imis gamo, rom aseTi miwodeba gamoxatuli iyo 

mxatvrul nawarmoebSi da poeturi eniT. 

magaliTad, 2005 wels ganxiluli saqme Alinak v. Turkey Seexeboda 

novelas, romelic efuZneboda realur movlenebs, kerZod, tragedias, 

                                                          
10

evropul sasamarTlos gansakuTrebiT xSirad mouwia am sakiTxebTan Sexeba im Turquli saqmeebis 

ganxilvis dros, romlebic Seexeboda qurTuli warmoSobis TurqeTis moqalaqeebis mier presisa Tu 

sxva saSualebebiT gamoqmul Sexedulebebs, mimarTuls TurqeTis samreT aRmosavleT nawilSi 

saxelmwifos mier gatarebuli politikis Sesaxeb.
11 Karata  v. Turkey, judgment of 8 July 1999, §50; Erdo du et ince c. Turkue, judgment of 8 July 1999, §50. 
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romelic datrialda TurqeTis sirnakis provinciis erT-erT sofelSi 

uSiSroebis samsaxuris mier Catarebuli RonisZiebis Sedegad, rasac 

araerTi adamianis sicocxle Seewira. 

evropulma sasamarTlom aRiara, rom novelis zogierTi pasaJi 

marTlac aRZravda siZulvilisa da SurisZiebis grZnobebs uSiSroebis 

samsaxuris TanamSromlebis mimarT (Tumca novelaSi maTi vinaoba 

dasaxelebuli ar iyo) da SeeZlo waeqezebina Zaladobis Cadena. magram 

gamoxatvis mxatvruli forma, mcire auditoria, da SezRuduli efeqtis 

SesaZlebloba amcirebda maT saSiSroebas. sasamarTlom wignebis 

konfiskacia me-10 muxlis darRvevad miiCnia.12 asevea dasabuTebuli manamde 

ganxiluli (1999) Karata  saqmeSi konvenciis me-10 muxlis darRveulad 

cnoba.13 

sayuradReboa, rom am saqmeze adamianis uflebaTa evropuli 

sasamarTlos prezidentma lucius vildhaberma da sxva mosamarTleebma, 

romlebic ar daeTanxmnen umravlesobas, TavianT nawilobriv gansxvavebul 

azrSi gamoTqves Sexeduleba, rom aseT dros gancxadebebis Sinaars ufro 

meti mniSvneloba unda miniWeboda, vidre maT formas. `poeturi forma~, 

maTi azriT, sruliadac ar amcirebda efeqtis SesaZleblobas da amis 

dasadastureblad brZolisaken `marseliezas~ poeturi mowodebis 

gaxsenebac sakmarisi iyo.14 

aseve ar daeTanxma vildhaberi sasamarTlos umravlesobas Sürek and 
Özdemir-is saqmeSi. sasamarTlom sadavo gancxadebebi ar miiCnia Zaladobis 

Cadenisaken aSkara waqezebad da miuTiTa, rom gancxadebebis uxeSi toni da 

is faqti, rom isini warmoTqmuli iyo ukanonod gamocxadebuli 

politikuri organizaciis warmomadgenlis mier, ar amarTlebda gamoxatvis 

TavisuflebaSi Carevas, da rom sazogadoebas sruli ufleba hqonda, sxva 

kuTxiT daenaxa TurqeTis samxreT aRmosavleT nawilSi arsebuli 

politikuri viTareba. vildhaberis azriT ki, ukanono organizaciis 

lideris gamonaTqvamebi Seexeboda PKK-s brZolis taqtikas TurqeTis 

saxelmwifos winaaRmdeg da warmoadgenda mowodebas brZolis gagrZelebis 

Sesaxeb. man xazi gausva, rom gamoxatvis Tavisufleba ar iyo absoluturi 

da rodesac sapirispiro Rirebuleba adamianis sicocxle da fizikuri 

xelSeuxebloba iyo, gamoxatvis Tavisuflebas ukan unda daexia. Zaladobis 

Cadenisaken waqezeba, rogorc politikuri Sexedulebis gamoxatvis forma, 

warmoadgenda demokratiis antiTezas, Zirs uTxrida mas da amitom misi 

SezRudva unda miCneuliyo `aucileblad demokratiul sazogadoebaSi~. 

manve miuTiTa, rom aseTi Sinaarsis gancxadebebis dros, romlebic qmnidnen 

                                                          
12 Alinak v. Turkey, judgment of 29 March 2005. 
13
ix. saqme Karata  v. Turkey (08.07.1999) 

14
ix. mosamarTleebis vildhaberis, hastor ridruexos, kostasa da bakas erToblivi nawilobriv 

gansxvavebuli azris saqmeze Karata  v. Turkey.
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demokratiis xelyofis safrTxes, saxelmwifoebs Sefasebis ufro meti 

Tavisufleba unda miniWebodaT.15 

sakuTriv `xelisuflebis reputacia~ (Tu, ra Tqma unda, saqme ar 

Seexeba sasamarTlo xelisuflebis avtoritets), calke aRebuli, 

arasdros gvevlineba gamoxatvis Tavisuflebis SezRudvis safuZvlad. es 

ki, xelisuflebas kritikis mimarT evropuli sasamarTlos mier 

dawesebuli standartebiT ki ar aris mxolod uzrunvelyofili, aramed, 

sakuTriv evropuli konvenciis me-10 muxliT, romelic xelisuflebis 

kolegiuri organos reputaciis dacvis interess ar ganixilavs 

gamoxatvis Tavisuflebis SezRudvis kanonier safuZvlad. 

misgan gansxvavebiT, xelisuflebis calkeul warmomadgenelTa kritika 

SeiZleba gaxdes gamoxatvis Tavisuflebis SezRudvis safuZveli, Tu aseTi 

kritikis dros maTi piradi reputaciaa Selaxuli. marTalia, 

xelisuflebis warmomadgenlis kritikis mimarTac dasaSvebi kritikis 

farTo farglebia dawesebuli da didi mosalodnelobaa imisa, rom 

RirebulebiTi konfliqtis dros upiratesoba mainc gamoxatvis 

Tavisuflebas mieniWos, magram TavisTavad is garemoeba, rom xelisuflebis 

calkeuli warmomadgenlis kritika SeiZleba gaxdes gamoxatvis 

Tavisuflebis SezRudvis kanonieri safuZveli, naTeli gamovlinebaa 

midgomaTa im gansxvavebulobisa, rasac evropuli konvencia iTvaliswinebs 

erTi mxriv, xelisuflebis, rogorc kolegiur organosa da meore mxriv 

xelisuflebis calkeuli warmomadgenlebis kritikis konteqstSi. 

aq sagulisxmod gvesaxeba yuradReba SevaCeroT evropis sabWos 

ministrTa komitetis `deklaraciaze mediaSi politikuri debatebis 

Tavisuflebis Sesaxeb~ romelic sxva sakiTxebTan erTad xelisuflebis 

organos reputaciis dacvis sakiTxsac Seexeba. deklaraciis me-2 muxlis 

mixedviT saaxelmwifo, mTavroba an aRmasrulebeli, sakanonmdeblo anda 

sasamarTlo xelisuflebis institutebi TavianTi dominanturi poziciis 

gamo ar unda iqnen daculi sisxlis samarTliT maTi difamaciis an 

SeuracxmyofisaTvis. xolo maSin, Tu isini aseTi dacviT sargebloben, igi 

unda ganxorcildes SezRudulad da es ar unda iqnas gamoyenebuli 

kritikis Tavisuflebis SesazRudad. amave muxlis mixedviT, am 

institutebis warmomadgenlebi daculni arian, mxolod rogor 

individebi.16 

logikuria, rom xelisuflebis rogorc kolegiur organos 

reputaciis dacvis sakiTxi, praqtikulad arc dgeba, vinaidan evropuli 

konvenciis xelSemkvreli saxelmwifoebis Sida samarTali (mcireodeni 

gamonaklisis garda), arc iTvaliswinebs xelisuflebis kolegialuri 

                                                          
15
ix. vildhaberis gansxvavebuli azi saqmeze Sürek and Özdemir v. Turkey (08.07.1999) 

16 Council of Europe. Committee of Ministers, Declaration on Freedom of Poltical Debate in the Media (adopted by 
the Committee of Ministers on 12 February 2004. 
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organos uflebas, aRZras sarCeli Tavisi reputaciis dasacavad (aseTi 

ufleba arc sasamarTlos gaaCnia; TumcaRa, es ar gamoricxavs 

saxelmwifos uflebas, Tavad ganaxorcielos RonisZiebebi sasamarTlos 

avtoritetis dasacavad). 

am mxriv, uaRresad sainteresoa erTi inglisuri saqme, romelic 

swored xelisuflebis organos reputaciis dacvis sakiTxs Seexeboda. 

sagulisxmoa is dasabuTeba, romlebic inglisurma sasamarTloebma 

moiSvelies am sakiTxis gadawyvetisas, maSin, rodesac inglisuri saerTo 

samarTali masze cxad pasuxs ar iZleoda. es SemTxveva im periods 

ukavSirdeba (1993w.), rodesac SeerTebul samefoSi adamianis uflebaTa da 

ZiriTad TavisuflebaTa konvencia jer ar iyo inkorporirebuli da 

ayvanili Sida samarTlis rangSi.17 sakiTxis gadawyveta daeyrdno 

inglisur saerTo samarTalsa da evropul konvencias erToblivad, 

gamoiyenes ra Sefasebis saerTo-evropuli kriteriumi. 

                                                          

es aris saqme Derbishire County Council v. Times Newspapers LTD; (1993; 
A.C.534).18 igi Seexeboda adgilobrivi xelisuflebis organos sarCels 

sakvirao gazeTis mimarT kompensaciis gadaxdis moTxovniT difamaciisaTvis 

statiaTa serialis gamo, romelic amtkicebda, rom es organo arasworad 

marTavda Tavis saxsrebs sapensio fondidan. sarCelma daayena mniSvnelovani 

sakiTxi saerTo samarTlis CarCoebSi difamaciis sakiTxze – hqonda Tu 

ara xelisuflebis adgilobriv organos ufleba, waredgina sarCeli 

gazeTis winaaRmdeg difamaciisaTvis. 

inglisis saapelacio sasamarTlom daadgina, rom saerTo samarTlis 

normebi am sakiTxze iyo ganusazRvreli da daukonkretebeli, amitom 

swori iqneboda, mxedvelobaSi mieRoT evropuli konvenciis me-10 muxli 

da mis safuZvelze Seqmnili sasamarTlos praqtika, maT Soris _ 

gamoxatvis Tavisuflebis SezRudvis gamarTlebulobis Sesafaseblad 

gamoyenebuli `aucileblobisa~ da `Tanazomierebis~ kriteriumebi. 

sasamarTlom daaskvna, rom ar arsebobda `mwvave sazogadoebrivi 

saWiroeba~ imisa, rom saxelmwifo organos hqonoda ufleba, Tavisi 

reputaciis dasacavad waredgina sarCeli difamaciis winaaRmdeg. 

saqmis ganxilvisas lordTa palatam principulad gaiziara 

saapelacio sasamarTlos pozicia, Tumca miiCnia, rom inglisuri saerTo 

samarTalic sakmaris safuZvels iZleoda im daskvnis gasakeTeblad, rom 

kolegiur saxelmwifo organos ar unda hqonoda sarCelebis wardgenis 

ufleba Tavisi reputaciis dacvis mizniT. lordTa palataSi gamoiTqva 

azri, rom `Tavisuflebis~ sferoSi ar arsebobda principuli gansxvaveba 

inglisur saerTo samarTalsa da konvenciis me-10 muxls Soris da rom 

17
1998 wels SeerTebul samefoSi miRebul iqna kanoni adamianis uflebaTa Sesaxeb, romelmac moaxdina 

evropuli konvenciisa da Sesabamisi samosamarTlo samarTlis inkorporacia Sida samarTalSi.
18
am sakiTxze ix. Thomas David Jones, Human Rights: Group Defamation, Freedom of Expression and the Law of 

Nations; chapt. III. 



219

inglisuri saerTo samarTali Seesabameboda im valdebulebebs, romelic 

samefom aiRo Tavis Tavze am konkretul sferoSi.19 

misasalmebelia, rom qarTuli kanoni (2004w.) sityvisa da gamoxatvis 

Tavisuflebis Sesaxeb aseTive midgomas amkvidrebs. igi sagangebod 

miuTiTebs, rom administraciul organos ar aqvs ufleba sarCeli aRZras 

ciliswamebis winaaRmdeg. 

amrigad, `xelisuflebis reputacia~, rogorc aseTi, arasdros 

ganixileba gamoxatvis TavisuflebasTan RirebulebiTi konfliqtis 

monawiled. Sesabamisad, xelisuflebis kritika, romelic ar gulisxmobs 

xelisuflebis konkretuli warmomadgenlebis reputaciis uflebis 

Selaxvas da, imavdroulad, arc konvenciis me-10 muxliT gaTvaliswinebul 

romelime sajaro interess uqmnis safrTxes, faqtobrivad ar izRudeba. 

Tumca, zusti ar iqneba, Tu vityviT, rom xelisuflebis reputaciis 

Selaxvas yovelTvis absoluturi dacva aqvs. aseTi azris gamoxatva 

SeiZleba SeizRudos konvenciis me-17 muxlis ZaliT, Tu sasamarTlo 

miiCnevs, rom saqme hqonda gamoxatvis TavisuflebiT borotad 

gamoyenebasTan am muxlis gagebiT. 

8.1.3. deputatisa da opoziciuri politikuri partiis 

sityvis Tavisufleba 

 

deputatis, rogorc xalxis arCeuli warmomadgenlis sityvis 

Tavisuflebis uzrunvelyofas adamianis uflebaTa evropuli sasamarTlo 

uzarmazar mniSvnelobas aniWebs. igive principi gamoiyeneba adgilobrivi 

xelisuflebis warmomadgenlobiTi organoebis wevrTa mimarTebaSi. es 

uSualod ukavSirdeba, erTi mxriv, mTavrobis saqmianobis gakontrolebis 

funqciasa da meore mxriv, amomrCevlebis winaSe maT angariSvaldebulebas. 

rogorc sasamarTlom ganmarta, gamoxatvis Tavisufleba yvelasaTvis 

mniSvnelovania, magram es gansakuTrebiT Zvirfasia xalxis mier arCeuli 

warmomadgenlebisaTvis. isini warmoadgenen TavianT eleqtorats, sxvaTa 

yuradRebas miaqcevan maT sazrunavze da ibrZvian maTi interesebisaTvis.20 

                                                          
19

britaneTis parlamentis sakanonmdeblo suverenitetis orTodoqsaluri doqtrina mravali wlis 

ganmavlobaSi seriozul dabrkolebas warmoadgenda evrpouli konvenciis inkorporaciisaTvis Sida 

saarTalSi. magram konvenciis inkorporaciamdel periodSi (1998 wlamde) evropul konvenciasTan 

inglisis saerTo samarTlisa da Sesabamisi praqtikis harmonizacia sami prezumfciis gamoyenebiT 

xdeboda: 

1) Tu arsebobda erovnuli samarTlis iseTi gonivruli ganmarteba, romelic Seesabameboda konvencias, 

sasamarTlos unda gamoeyenebina es ganmarteba da ara sxvagvari, misi sawinaaRmdego; 

2) konvencia, arapirdapir, isedac uwyobda xels saerTo samarTlis ganviTarebas, gansazRvravda mis 

mimarTulebas; yovelgvari gaurkvevlobis Tavidan acileba da daZleva xdeboda konvenciis debulebebis 

mxedvelobaSi miRebiT; 

3) saxelmwifos Tanamdebobis pirebs ekisrebodaT valdebuleba, scodnodaT TavianTi qveynis 

saerTaSoriso valdebulebebi, TavianTi aRmasrulebeli uflebamosilebis ganxorcielebisas 

gaeTvaliswinebinaT calkeul pirTa uflebebi, romlebic konvenciiT iyo dadgenili. 
20 Castels v. Spain, judgment of 23 April 1992. §42. 
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evropuli sasamarTlo kidev ufro did mniSvnelobas aniWebs im 

deputatTa sityvis Tavisuflebas, romelic opoziciaSia da saerTod 

opoziciuri partiebisaTvis am uflebis uzrunvelyofas; mTavrobis 

moqmedebebis gakritikebis ufleba, evropuli sasamarTlos miTiTebiT, 

warmoadgens arCeuli warmomadgenlis sityvis Tavisuflebis ganuyofel 

komponents.21 evropuli sasamarTlos SexedulebiT, mTavrobis oficialuri 

Sexedulebisa da poziciis mowinaaRmdeges politikur arenaze Tavisi 

adgili unda gaaCndes.22 amitom nebismieri Careva opozicioneris sityvis 

Tavisuflebis CarevaSi evropuli sasamarTlos azriT, misi mxridan 

gansakuTrebuli kontrolisa da yuradRebis (closest scrutiny) sagani unda 
gaxdes.23 

TiTqmis yvela saqmeSi, romelic deputatis azris gamoxatvis 

Tavisuflebis SezRudvas Seexeba, evropuli sasamarTlo yovelTvis 

xazgasmiT aRniSnavs misi sityvis Tavisuflebis dacvis mniSvnelobas da es 

garemoeba yovelTvis warmoadgens faqtors, romelic gamoxatvis 

Tavisuflebis sasargeblo balansis Camoyalibebas uwyobs xels. Tumca, 

gadamwyveti mniSvneloba mas yovelTvis ara aqvs. 

magaliTad Aksoy-s saqmeSi24 (romelic iyo mwerali da parlamentis 

yofili wevri da daisaja separatistuli propagandisaTvis), evropulma 

sasamarTlom me-10 muxlis darRveulad cnoba or garemoebas daafuZna. 

erTi mxriv, misi gancxadebebi man ar Seafasa `Zaladobis Cadenisaken 

mowodebad~ da meore mxriv, didi mniSvneloba mianiWa imas, rom momCivanma 

Tavisi Sexedulebebi TurqeTis saxelmwifos politikis Sesaxeb gamoTqva 

`... rogorc parlamentis wevrma da politikuri partiis generalurma 

mdivanma da ... rogorc TurqeTis politikuri procesebis monawilem.~ 

evropulma sasamarTlom daicva baski politikosis (deputatis) 

sityvis Tavisufleba, romelmac daadanaSaula espaneTis mTavroba baskebis 

SeviwrovebaSi.25 sasamarTlom miuTiTa, rom me-10 muxli gulisxmobda 

saxelmwifosaTvis Seuracxmyofeli azrebis gamoTqmis uflebasac da xazi 

gausva xalxis rCeulis mier am uflebiT sargeblobis mniSvnelobas. 

am mxriv saintereso Jerusalem-is saqmec. erTi mxriv, imitom, rom igi 

Seexeboda ara parlamentis, aramed qalaqis (venis) municipalur sabWos 

wevrs. meore mxriv, imitom, rom kritika gamoTqmuli iyo ara mTavrobis 

misamarTiT, aramed ori asociaciis misamarTiT. municipalur sabWoSi 

politikuri debatebis dros momCivanma es ori asociacia, rogorc 

                                                          
21 Castels, §30. 
22 Piermont v. France, judgment of 27 April 1995, §76; Castells, A 236, gv.23.
23 Incal, §40. 
24 Aksoy v. Turkey, judgment of 10 October 2000. 
25 Castells v. Spain, judgment of 23 April 1992.  
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`totalitaruli xasiaTis seqtebi~ da `faSisturi tendenciebis~ 

gamomxatveli, ise moixsenia.26 

evropulma sasamarTlom misTvis aseTi gancxadebebis gameorebis 

akrZalva `araproporciul Carevad~ miiCnia da miuTiTa, rom ganmcxadebels 

ekava politikuri Tanamdeboba da misi, rogorc xalxis mier arCeuli 

warmomadgenlis sityvis Tavisufleba gansakuTrebiT mniSvnelovani iyo. miT 

ufro imis gaTvaliswinebiT, rom sadavo gancxadebebi gakeTebuli iyo 

municipalur sabWoSi politikuri debatebis dros. manve ganmarta, rom 

politikosebis msgavsad, kerZo pirebi da asociaciebi eqvemdebarebodnen 

kritikis ufro met farglebs, rodesac isini erTvebodnen sajaro 

debatebSi. es ori asociacia aqtiurad monawileobda sazogadoebriv 

saqmianobaSi da amdenad, kritikisadmi meti moTmineba unda gamoeCinaT. 

garda amisa, evropulma sasamarTlom miiCnia, rom gamoTqmebi 

`totalitaruli xasiaTis seqtebi~ da `faSisturi tendenciebis 

gamomxatveli~, `SefasebiTi msjeloba~ iyo, romelic mtkicebas ar 

eqvemdebareboda. 

im garemoebas, xalxis arCeuli warmomadgenlis mier sadavo 

gancxadebebi parlamentis tribunidan politikuri debatebis drosaa 

warmoTqmuli Tu sxvagvarad, xSirad gadamyveti mniSvneloba aqvs. 

gansakuTrebuli dacva vrceldeba mxolod parlamentSi, politikuri 

debatebis dros gakeTebuli gancxadebebis mimarT. sxva SemTxvevebSi 

deputatis sityvis Tavisuflebas gamorCeuli prioritetiT aRar 

sargeblobs da SeiZleba SeizRudos. 

mgaliTad, Wabl-is saqme Seexeboda avstriis parlamentis wevrs 

mwvaneTa partiidan, romelmac gaasaCivra brZaneba, romliTac mas aekrZala 

gaemeorebina gamoTqma `nacisturi Jurnalistika~. es gamoTqma man gamoiyena 

im statiasTan mimarTebaSi, romelic mis reputacias laxavda. 

evrpoulma sasamarTlom, miuxedavad imisa, rom cno publikaciis 

ciliswamebluri xasiaTi da parlamentis wevris mier wyenis gamoxatvis 

ufleba, mainc ar miiCnia akrZalva gaumarTleblad. man miuTiTa, rom 

momCivans SeeZlo Tavisi azri statiis Taobaze sxva terminebiT gamoexata 

da rom `jerovnad unda Sefasebuliyo dapirispirebuli interesebi im 

specialuri iarliyis mxedvelobaSi miRebiT, romelic miniWebuli hqonda 

nacional-socialisturi ideebiT STagonebul saqmianobas.27 

Znelia imis uaryofa, rom `nacisturi Jurnalistika~ iseTive 

SefasebiT msjelobaa, rogoric `faSisturi tendenciebi~ an 

`totalitaruli xasiaTis seqtebi~. imis miuxedavad, rom araerTi piroba 

arsebobda momCivnis sityvis Tavisuflebis dasacavad (deputatis sityvis 

Tavisuflebis mniSvneloba, ganawyenebis da Sepasuxebis ufleba, 

                                                          
26 Jerusalem v. Austria, judgment of 27 February 2001. 
27 Wabl v. Austria, judgment of 21 March 2000, §41. 
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`SefasebiTi msjeloba~, romelic mtkicebas ar eqvemdebareba), sasamarTlom 

mainc presis Tavisuflebis sasargeblo balansi miiCnia samarTlianad. 

sul axlaxan (2006) evropulma sasamarTlom ganixila saqme Keller v. 
Hungary. igi Seexeboda ungreTis parlamentis wevris mier ministris 

dimamacias. difamaciuri gancxadeba, romelic konkretul braldebas 

Seicavda, man parlamenti sxdomaze gaakeTa, magram ministris vinaoba ar 

daasaxela. es gancxadeba Semdeg man gaimeora satelevizio gamosvlis dros 

da ministris vinaobac miuTiTa. rTulia imis darwmunebiT Tqma, ra 

gadawyvetilebas miiRebda evropuli sasamarTlo deputats ministris 

vinaoba parlamentSic (pirveli gancxadebis dros), rom daesaxelebina, 

magram TavisTavad sagulisxmoa, rom man saqme ministris reputaciis 

dacvis sasargeblod gadawyvita da saCivari ar miiRo aSkara 

usafuZvlobis motiviT.28 

dabolos, deputatis azris gamoxatvis TavisuflebasTan 

dakavSirebuli uaRresad saintereso saqme, romelSic deputatis mier 

`umoqmedobiT~ gamoxatuli azris SezRudva evropulma sasamarTlom 

gamarTlebulad cno. momCivanma Tavisi umoqmedobiT iseTi azri gamoxata, 

romelic SeuTavsebeli iyo mis, rogorc deputatis movaleobebTan: 

saparlamento arCevnebSi gamarjvebul deputats uari eTqva gamxdariyo 

TemaTa palatis wevri, imis gamo, rom man uari Tqva daedo fici 

britaneTis samefo gvirgvinis erTgulebaze, rac qveynis konstituciuri 

principebisadmi erTgulebis gamocxadebaze uaris Tqmas niSnavda. 

evropulma sasamarTlom miiCnia, rom ficis dadebis valdebuleba 

warmoadgenda gonivrul moTxovnas qveynis konstituciur sistemasTan 

mimarTebaSi, xolo momCivans ki SeeZlo Tavisi politikuri Sexedulebebi 

sxvagvarad gamoexata. amitom man saCivari miuReblad cno `aSkara 

usafuZvlobis~ motiviT.29 

 
7.1.4. politikuri Sexedulebebis gamoxatvis  

uflebis SezRudva 

 

marTalia, politikuri Sexedulebebis gamoxatvis ufleba yovel 

adamians gaaCnia, magram zogjer es ufleba izRudeba Tavad demokratiuli 

sazogadoebis interesebidan gamomdinare. aseTi SezRudva vrceldeba iseT 

pirebze, visac TavianTi samsaxureobrivi mdgomareobis gamo loialobisa 

da politikuri neitralitetis dacva evalebaT. eseni arian saxelmwifos 

samsaxurSi myofi pirebi _ policiisa da SeiaraRebuli Zalebis 

                                                          
28 Keller v. Hungary, decision of 4 April 2006. (es saqme da evropuli sasamarTlos Sesabamisi argumentacia 

dawvrilebiT aris gadmocemuli naSromis im nawilSi, romelic politikosebis mimarT `dasaSvebi 

kritikis~ farglebs Seexeba).
29 Appl. n 39511/98. McGuiness V. The United Kingdom, decision of  8 June 1999. 
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warmomadgenlebi, saxelmwifo moxeleebi, maT Soris, mosamarTleebi, 

prokurorebi da zogjer maswavleblebic ki. 

uwinaresad is unda aRvniSnoT, rom saxelmwifo samsaxurSi myof 

pirTa gamoxatvis Tavisuflebis SezRudva obieqturi TvalsazrisiT 

efuZneba im safrTxes, romelic SeiZleba warmoiSvas saxelmwifo 

moxeleebis mier politikuri loialobisa da neitralitetis  principis 

daucvelobam qveynis erovnuli uSiSroebis, sazogadoebrivi usafrTxoebis, 

Tavdacvisunarianobis, marTlmsajulebis avtoritetisa da 

miukerZoeblobisa da sxva interesebisaTvis; maT Soris _ adamianis 

uflebebisa da interesebisaTvis, romlebic samarTlianad moelian 

saxelmwifo moxeleTa mxridan miukerZoebel da samarTlian mopyrobas 

maTi politikuri Tu sxva Sexedulebebis miuxedavad. 

normatiuli TvalsazrisiT, aseTi SezRudva uSualod gamomdinareobs 

konvenciis me-10 muxlis me-2 punqtidan, romelic miuTiTebs gamoxatvis 

TavisuflebiT mosargeble subieqtis movaleobebsa da pasuxismgeblobaze. 

am `movaleobaTa da pasuxismgeblobis~ Sinaarsi da farglebi ki 

gansxvavebulia imisda mixedviT, Tu vinaa uflebiT mosargeble subieqti. 

saxelmwifo samsaxurSi myof pirTa mimarTebaSi es movaleobani da 

pasuxismgebloba gulisxmobs e.w. `TavSekavebulobis valdebulebas~, 

romelic, Tavis mxriv, ramdenime komponentisagan Sesdgeba; Tumca, yvela 

maTgani, saboloo jamSi, emsaxureba erTi da imave amocanis 

ganxorcielebas _ iyvnen miukerZoebelni, TavianTi sityviTa Tu qceviT ar 

Seqmnan mikerZoebulobis STabeWdileba da eWvqveS ar daayenon saxelmwifo 

samsaxurisadmi xalxis ndoba. amitom, TavSekavebulobis moTxovna 

gulisxmobs rogorc imas, rom aqtiurad ar Caeban politikur saqmianobasa 

Tu diskusiebSi, agreTve imas, rom zomiereba gamoiCinon maT mimarT 

gakritikebis SemTxvevaSi pasuxis gacemis dros. 

amgvarad, politikuri Tu sxva Sexedulebebis gamoxatvisagan Tavis 

Sekaveba, konvenciis gagebiT, warmoadgens `movaleobasa da 

pasuxismgeblobas~, romelsac gamoxatvis TavisuflebiT mosargeble 

subieqtTa samsaxureobrivi mdgomareoba ganapirobebs. 

evropulma sasamarTlom araerTxel ganmarta amis Sesaxeb: 

`demokratiul saxelmwifos ufleba aqvs moiTxovos saxelmwifo 

mosamsaxureebisagan im konstituciuri principebisadmi loialoba, 

romelic emyareba ... `saxelmwifos uflebas, maTi statusidan gamomdinare, 

daakisros maT TavSekavebulobis valdebuleba~.30 amasTan, evropuli 

sasamarTlo aRiarebs, rom isini, rogorc sxva moqalaqeebi, agreTve, 

sargebloben me-10 muxlis dacviT; amitom yovel konkretul SemTxvevaSi, 

rodesac saqme aseT pirTa gamoxatvis Tavisuflebas Seexeba, aucilebelia 

Semowmdes, miRweuli iqna Tu ara saTanado balansi gamoxatvis 

                                                          
30 Vogt v. Germany, judgment of 26 September 1995, §59. 
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Tavisuflebasa da demokratiuli saxelmwifos kanonier interess Soris; 

aucilebelia imis uzrunvelyofa, rom saxelmwifo samsaxuri moqmedebdes 

me-10 muxlis me-2 punqtis moTxovnaTa gaTvaliswinebiT. evropuli 

sasamarTlos ganmartebiT, rodesac saqme saxelmwifo moxeleTa sityvis 

Tavisuflebas Seexeba, me-10 (II) muxlSi miTiTebuli `movaleobani da 

pasuxismgebloba~ gansakuTrebul mniSvnelobas iZens, rac ganapirobebs 

erovnuli xelisuflebisaTvis Sefasebis Tavisuflebis SedarebiT farTo 

farglebis miniWebas Carevis RonisZiebis (partiaSi Sesvlis akrZalva) 

Tanazomierebis sakiTxebSi.31 

 

a) policiisa da SeiaraRebuli Zalebis warmomadgenlebi 

 

daviwyoT iqidan, rom policiisa da SeiaraRebuli Zalebis 

warmomadgenelTa politikur organizaciebSi gaerTianebaze SezRudvebis 

dawesebis SesaZleblobas Tavad konvenciis me-11 muxli iTvaliswinebs, 

romelic me-10 muxlis konteqstSic ganixileba. aseTi SezRudvebis 

daweseba xelSemkvreli saxelmwifoebis Sefasebis Tavisuflebis 

farglebSia moqceuli. 

miCneulia, rom aseTi SezRudvebis daweseba policiisa da 

SeiaraRebuli ZalebisaTvis emsaxureba qveynis erovnuli uSiSroebisa da 

marTlwesrigis dacvas, sazogadoebrivi usafrTxoebis uzrunvelyofas, 

samxedro disciplinis dacvas da maT mier maTze dakisrebuli funqciebis 

jerovnad ganxorcielebas. 

saxelmwifos dacvis efeqtianoba moiTxovs SeiaraRebuli Zalebis 

SigniT saTanado disciplinis dacvas. evropuli sasamarTlo miiCnevs, rom 

am mimarTebiT nebismieri SezRudva emsaxureba kanonier mizans – erovnuli 

uSiSroebisa da sazogadoebrivi usafrTxoebis dacvas~32, vinaidan 

`SeuZlebelia warmovidginoT armiis normaluri funqcionireba iseTi 

iuridiuli normebis gareSe, romelic mimarTulia samxedro disciplinis 

darRvevis aRsakveTad.~33 

aseTive midgomebi gamoiyeneba policiis mimarT. 

`sazogadoebaSi policiis rolis gaTvaliswinebiT, misi politikuri 

neitraliteti warmoadgens kanonier mizans nebismier demokratiul 

sazogadoebaSi... erovnul xelisuflebas demokratiis uzrunvelyofisaTvis 

SeuZlia aucileblad miiCnios, SezRudos policielebis ufleba, eweodnen 

                                                          
31 Vogt §53. Ahmed and Others v. the United Kingdom,  judgment of 2 Semptember 1998, §61; Rekvényi v. Hungary, 
judgment of 20 May 1999, §43. 
32 Grigoriades v. Greece, judgment of 25 November 1997, §410. 
33 Engel, §100, Vereinigung Democratischer Soldaten Österreichs and Gubi v. Austria, judgment of 19 December, 
1994, §36. 
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politikuri saqmianobas, maT Soris, ufleba _ aqtiurad Caeban 

politikur diskusiaSi.~34 

evropulma sasamarTlom dawvrilebiT ganmarta, Tu ratom iyo esoden 

mniSvnelovani politikuri neitralitetis dacva policiaSi: 

policielebisaTvis dakisrebuli valdebulebani, Tavi Seikavon 

politikuri saqmianobisagan samsaxuris depolitizaciis miznebiT, 

emsaxureba qveyanaSi pluralisturi demokratiis uzrunvelyofas; 

policielebi saxelmwifos samsaxurSi arian. moqalaqeebs ufleba aqvT 

kanonierad moelodnen, rom policiis winaSe maTi piradi demarSis dros, 

maT konsultacias miscemen politikurad neitraluri saxelmwifo 

mosamsaxureebi... sasamarTlos azriT, sazrunavi, raTa ar moxdes 

sazogadoebaSi policiis rolis komprometacia politikuri 

neitralitetis darRvevis gziT, Seesabameba demokratiis principebs.35 

aqve isic unda aRvniSnoT, rom rodesac saqme Seexeba ara aqtiur 

politikur saqmianobas, aramed calkeul SemTxvevebSi politikuri 

Sexedulebebis gamoxatvas, SezRudvis gamarTlebulobis dasabuTeba ioli 

aRar aris. 

evropuli sasamarTlo ar uaryofs, rom policiisa da SeiaraRebuli 

Zalebis warmomadgenlebsac gaaCniaT politikis sferoSi mosazrebebisa da 

preferenciebis gamoxatvis SezRuduli ufleba. man SeimuSava aseT pirTa 

mxridan politikuri Sexedulebis gamoxatvis dasaSvebi farglebi. 

magaliTad, Rekvényi-s saqmeSi, romelic Seexeboda policiisa da 

SeiaraRebuli Zalebis profesionali moxeleebisaTvis politikur 

partiebSi gawevrianebisa da politikuri saqmianobis akrZalvas, man, 

cxadia, aseTi akrZalva ar miiCnia me-10 muxlis darRvevad da miuTiTa, 

rom maT gaaCndaT politikuri mosazrebebisa da preferenciebis gamoxatvis 

ufleba; kerZod _ ufleba, ganexilaT politikuri partiebis saarCevno 

programebi, moewyoT saarCevno kampaniis Sexvedrebi, xma miecaT da mxari 

daeWiraT saparlamento arCevnebSi da gawevrianebuliyvnen profesiul 

kavSirebSi. 

zogjer SeiZleba gadamwyveti aRmoCndes saqmis konkretuli 

garemoebebi da kerZod is, Tu ra safrTxe Seuqmna Sesabamisi politikuri 

Sexedulebebis gamoxatvam samsaxurebriv interesebs. 

magaliTad, Grigoriades-is saqmis ganCinebaSi evropulma sasamarTlom 

miuTiTa: konvenciis me-10 muxlis moqmedeba ar Cerdeba yazarmebis 

zRurblTan. am TavisuflebiT sargebloba samxedro mosamsaxureebsac 

SeuZliaT. magram saxelmwifos unda gaaCndes uflebamosileba, SezRudos 

gamoxatvis Tavisufleba iq, sadac arsebobs realuri safrTxe samxedro 

disciplinisaTvis~. aRniSnuli saqme Seexeboda samxedro saswavleblis 

                                                          
34 Rekvényi, §46. 
35 Rekvényi, §41. 
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kursants, romelmac weriliT mimarTa Tavis ufross. werilSi 

gakritikebuli iyo armia, rogorc instituti, samxedroebis cxovreba da 

gamoyenebuli iyo uxeSi gamoTqmebi. evropulma sasamarTlom mxedvelobaSi 

miiRo is garemoeba, rom werili ar iyo gamoqveynebuli da sxva gziT 

gavrcelebuli, igi ar Seicavda Seuracxmyofel gamoTqmebs uSualod 

adresatis mimarT da miiCnia, rom is uaryofiTi efeqti, rac SeiZleboda 

samxedro disciplinas obieqturad ganecada, Zalze mcire iyo. Sesabamisad, 

man ar miiCnia, rom arsebobda SezRudvis mwvave sazogadoebrivi 

saWiroeba.36 

samxedro mosamsaxureebTan mimarTebaSi gamoxatvis Tavisuflebis 

SezRudva SesaZloa gamarTlebulad iqnas miCneuli maSinac, rodesac saqme 

politikur Sexedulebebs ki ar Seexeba, aramed samsaxureobriv 

informacias, romlis gaxmaurebam SesaZloa ziani miayenos erovnuli 

uSiSroebisa da Tavdacvis interesebs. 

magaliTad, Hajianastassiou-s saqmis ganCinebaSi evropulma sasamarTlom 

miuTiTa, rom iaraRis Sesaxeb teqnikuri xasiaTis iseTi informaciis 

gaxmaurebas, romelic warmoebis ganviTarebis doneze miuTiTebda, SesaZloa 

mniSvnelovani ziani mieyenebina erovnuli uSiSroebis interesebisaTvis.37 

 

b) saxelmwifo administraciis warmomadgenlebi 

 

politikur organizaciebSi gaerTianebis SezRudvis SesaZleblobas 

konvenciis me-11 muxli saxelmwifo administraciis warmomadgenlebis 

mimarTac iTvaliswinebs. evropuli sasamarTlos praqtikis mixedviT es 

Tanabrad Seexeba adgilobrivi administraciis warmomadgenlebsac, 

SezRudvis kanonieri mizania administraciis arCeuli Tu mudmivi korpusis 

miukerZoeblobis mimarT xalxis ndobis SenarCuneba. 

mag: Ahmed-isa da sxvaTa saqmeze gamotanil ganCinebaSi evropulma 

sasamarTlom daadgina, rom adgilobrivi mmarTvelobis saxelmwifo 

moxeleTa politikuri saqmianobis SezRudva adgilobrivi mmarTvelobisa 

da urbanizaciis Sesaxeb 1984 wlis kanonis safuZvelze, unda 

Sefasebuliyo, rogorc im moTxovnis dakmayofilebis saSualeba, rom 

saxelmwifo moxeleebi yofiliyvnen miukerZoebelni. amitom, aseTi 

SezRudvis daweseba Seesabameboda saxelmwifos Sefasebis Tavisuflebis 

farglebs. 

ganCinebaSi sasamarTlom zedmiwevniT daasabuTa, Tu ratom iyo 

mniSvnelovani saxelmwifo administraciis warmomadgenelTa mxridan 

politikuri neitralitetisa da miukerZoeblobis dacva: 

                                                          
36 Grigoriades, §45, §47. 
37 Hadjianastassiou v. Greece, judgment of 19 December 1992.
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`amomrCevlebs ufleba aqvT TavianTi arCeulisagan elodon, rom isini 

ganaxorcieleben TavianT mandats im valdebulebaTa dacviT, romelic maT 

TavianT Tavze aiRes saarCevno kampaniis dros... rom adgilobrivi 

administraciuli samsaxurebis winaSe maTi piradi demarSis dros, maT 

konsultacias gauweven politikurad neitraluri saxelmwifo moxeleebi, 

romlebic sruliad gulgrilni arian yovelgvari politikuri 

brZolisadmi~.38 

evropuli sasamarTlo ar daeTanxma momCivanTa arguments, rom 

WeSmaritad demokratiuli politikuri reJimis pirobebSi me-10 muxliT 

garantirebul uflebaTa SezRudva daSvebuli unda yofiliyo mxolod 

konstituciiT da, amasTan, mxolod politikuri wesrigisaTvis realuri 

safrTxis pirobebSi. evropuli sasamarTlos azriT, SemzRudveli normebis 

arseboba aucilebelia demokratiuli institutis saTanadod 

fucnqcionirebis uzrunvelsayofad, raTa man SesZlos kanonieri 

interesebis dacva iq, sadac amis aucilebloba warmoiSoba.39 

faqtobrivad, am debulebiT evropulma sasamarTlom daadastura, rom 

saxelmwifo samsaxuris politikuri neitraliteti da miukerZoebloba 

warmoadgens Sualedur mizans saxelmwifos winaSe mdgari sxva ufro 

mniSvnelovani amocanebis Sesasruleblad. marTlac, zemoaRniSnuli 

SezRudvebis aucilebloba, saboloo jamSi, warmodgeba swored im 

kanonier mizanTa miRwevis aucileblobidan, romelic konvenciis me-10 

muxlis me-2 punqtSia CamoTvlili. winaaRmdeg SemTxvevaSi, maT Soris 

obieqturi da racionaluri kavSirebis ararsebobis SemTxvevaSi, 

gamoxatvis Tavisuflebis SezRudva ver iqneboda gamarTlebuli konvenciis 

am muxlis gagebiT. 

g) mosamarTleebi da prokurorebi 

 

marTalia, konvenciis me-11 muxlSi mosamarTleebsa da prokurorebze 

sagangebo miTiTeba ar aris, magram maT, rogorc saxelmwifo moxeleebs, 

politikuri neitraliteti da `TavSekavebuloba~ aseve moeTxovebaT. 

cxadia, politikur organizaciebSi maTi gaerTianebis akrZalva ver iqneba 

miCneuli konvenciis verc me-11 da verc me-10 muxlis darRvevad. 

maT mxridan politikuri neitralitetis dacva aucilebelia 

marTlsajulebis avtoritetisa da miukerZoeblobis uzrunvelsayofad da 

xalxis ndobis SesanarCuneblad. 

rac Seexeba politikuri Sexedulebebisa da preferenciebis 

gamoxatvas, unda vivaraudoT, rom maT mimarT SesaZlebelia daaxloebiT 

iseTive standartebis gamoyeneba, rac evropulma sasamarTlom policiisa 

                                                          
38 Ahmed and Others, §53. 
39 Ahmed and Others, §52. 
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da SeiaraRebuli Zalebis warmomadgenelTa mimarT daadgina (politikuri 

partiebis saarCevno programebis ganxilva, xmis micema saparlamento 

arCevnebSi da sxva). Tumca, vfiqrobT, rom saarCevno kampaniis SexvedrebSi 

monawileoba maTTan mimarTebaSi SeiZleba eqscesiuradac ki CaiTvalos 

sasamarTlos sruli miukerZoeblobisa da damoukideblobis 

uzrunvelsayofad. TavisTavad aseT SexvedrebSi monawileoba da am gziT 

politikuri preferenciebis sajarod dadastureba eWvqveS daayenebs maT 

politikur miukerZoeblobas xalxis TvalSi.  

evropul sasamarTlos ramdenjerme mouwia Seefasebina mosamarTleTa 

mier gamoxatuli zogierTi iseTi Sexedulebis SezRudvis 

gamarTlebuloba, romlebsac politikuri qveteqsti hqonda. aseT 

SemTxvevaSi sakiTxi konkretuli konteqstisa da imis mixedviT wydeba, 

iqoniebda Tu ara gamoTqmuli mosazrebani uaryofiT efeqts mosamarTlis 

miukerZoeblobis imijsa da samsaxureobriv movaleobaTa jerovnad 

Sesrulebaze. 

am mxriv sainteresoa Wille-s40 saqme. maRali rangis mosamarTlem 

leqciis dros konstituciis interpretaciisas gamoTqva politikuri 

Sexedulebebi. lixtenSteinis princma ganacxada, rom aRar apirebda mis 

sajaro samsaxurSi miRebas leqciebze gakeTebul gancxadebebis gamo. 

evropulma sasamarTlom aRiara, rom sadavo leqcias hqonda 

politikuri qveteqsti da rom mosamarTles evaleboda, gamoeCina 

TavSekaveba politikuri Sexedulebebis gamoxatvisas. TumcaRa, aRniSna, 

rom mosamarTlis gancxadebebi ar Seicavda sxva pirTa Seuracxyofas, 

mimdinare saqmeebis komentars da ar arsebobda araviTari mtkiceba imisa, 

rom leqciis dros mis mier gamoTqmuli mosazrebebi gavlenas moaxdenda 

samsaxureobrivi movaleobis jerovnad ganxorcielebaze, anda romelime 

mimdinare an uaxloes momavalSi gansaxilvel saqmeze. amitom, miiCnia, rom 

lixtenSteinis princis gancxadeba, romelic miznad isaxavda 

mosamarTlisaTvis xelis SeSlas, momavalSi aRar gaemeorebina aseTi 

gancxadebebi, warmoadgenda Carevas, romelic ar iyo `aucilebeli 

demokratiul sazogadoebaSi~. 

Sefasebis aseTive kriteriumi gamoiyeneba politikur sakiTxebze 

prokuroris azris gamoxatvis Tavisuflebis SezRudvisas. 2000 wels, 

evropulma sasamarTlom ganixila prokuroris saCivari, romelic 

gaaTavisufles samsaxuridan werilis gamo, romelSic gaakritika Ss 

ministri da politikuri partia. evropulma sasamarTlom daadastura, 

rom me-10 muxliT garantirebuli ufleba saxelmwifo moxeleebsac 

gaaCndaT, Tumca, mocemul SemTxvevaSi saqme hqondaT am uflebis eqscesiur 

gamoyenebasTan. sasamarTlom mxedvelobaSi miiRo, rom araerTi 

gafrTxilebis miuxedavad, prokurori ganagrZobda iseT saqmianobas, 

                                                          
40 Wille v. Liechtenstein, judgment of 28 October 1999. 
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romelic SeuTavsebeli iyo miukerZoeblobasTan, romelic mas 

moeTxoveboda. TavSeukavebeli politikuri komentarebis gakeTeba, 

evropuli sasamarTlos azriT, Zirs uTxrida sasamarTlo xelisuflebis 

damoukideblobisa da miukerZoeblobisadmi xalxis ndobas. amitom man 

prokuroris saCivari miuReblad cno aSkara usafuZvlobis gamo.41 

 

d) maswavleblebi 

 

imis gamo, rom konvenciis xelSemkvrel zogierT saxelmwifoSi 

maswavleblis Tanamdebobas saxelmwifo moxelis statusi gaaCnia, 

SezRudvebi maszec SeiZleba gavrceldes. magaliTad, germaniaSi 

maswavleblebi saxelmwifo moxeleebs warmoadgenen da evalebaT 

`politikuri loialobis~ principis dacva. am principis daucvelobisaTvis 

maswavleblis samsaxuridan gaTavisufleba miCneulia, rom yovelTvis 

emsaxureba marTlzomier mizans.42 Tumca es imas ar niSnavs, rom igi 

yovelTvis gamarTlebulad Sefasdeba.  aseT dros gadamwyveti is aris, Tu 

ramdenad aqtiur politikur moRvaweobas eweoda maswavlebeli da rogor 

aisaxeboda es mis mier samsaxurebriv movaleobaTa Sesrulebaze.43 

 

7.1.5 gamoxatvis Tavisuflebis SezRudva arCevnebis 

dros 

 

zogjer politikuri Sexedulebebis gamoxatvis Tavisuflebis 

SezRudva subieqtis vinaobaze ki ar aris damokidebuli, aramed sxva 

garemoebaze. mocemul SemTxvevaSi saubaria am Tavisuflebis droSi 

SezRudvaze. igi vrceldeba pirTa ganusazRvrel wreze da sxva 

                                                          
41 Appl., N 39822/98 H.Altin c. Turky, decision of 6 April 2000.
42

evropulma sasamarTlom gaiziara, rom germaniaSi saxelmwifo mosamsaxureebisaTvis dakisrebuli 

valdebuleba – aSkarad da aqtiurad mdgariyvnen Tavisuflebis demokratiuli sistemis mxareze, 

emyareboda saxelmwifo samsaxuris gagebas, rogorc konstituciisa da demokratiis garantisa da rom am 

gagebas gansakuTrebuli mniSvneloba hqonda germaniisaTvis vaimaris respublikis mware gamocdilebis 

gaTvaliswinebiT. nacizmis koSmaris Semdeg gfr-is konstitucias safuZvlad daedo principi 

`demokratia, romelsac ZaluZs Tavis daicvas~ (Vogt v. Germany).  
43
 magaliTad Vogt-is saqmeSi evropulma sasamarTlom miiCnia, rom maswavleblis komunistur partiaSi 

monawileoba uaryofiTad ar aisaxeboda misi mxridan samsaxurebrivi movaleobebis jerovnad 

ganxorcielebaze da amitom misi samsaxuridan gaTavisufleba konvenciis me-10 muxlis darRvevad miiCnia. 

magram saqmeSi R.Volkmer c. Germany (Decision of 22 September 1999) sapirispiro daskvnamde mivida da 
saCivari miuReblad gamoacxada. Tumca, iseTi SemTxvevebicaa, rodesac maswavleblis samsaxuridan 

gaTavisufleba dakavSirebuli iyo ara mis politikur partiaSi wevrobasTan, aramed mis politikur 

SexedulebebTan sazogadod. magaliTad, saqmeSi Glasenapp v. Germany sasamarTlom gamarTlebulad cno 

maswavleblis samsaxuridan gaTavisufleba, romelic, marTalia, ar iyo komunisturi partiis wevri, 

magram aSkarad uWerda mas mxars da gamoaqveyna statia komunistur gazeTSi (judgment of 28 August 1996). 
aRsaniSnavia, rom es gadawyvetileba uaryofiTad aris Sefasebuli (ix. Anthony Lester, Freedom of 
expression, krebulSi The European System for the Protection of Human Rights, edited by R.Macdonald, F.Matscher 
& H.Petzold (Eds). 1993. gv.474-475. ix. agreTve mosamarTle Spilmanis gansxvavebuli azri mocemul 

saqmeze (Dissenting opinion of Judge Spielman, saqme Glasenapp v. Germany). 
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individuri uflebis – Tavisufali arCevnebis uflebis uzrunvelyofas 

emsaxureba: 

arCevnebi da sityvis Tavisufleba, gansakuTrebiT – politikuri 

diskusiis Tavisufleba, warmoadgens nebismieri demokratiuli sistemis 

safuZvels. es uflebebi mWidro kavSirSia erTmaneTTan da ganamtkiceben 

erTimeores. magaliTad, sityvis Tavisufleba erT-erTi aucilebeli 

pirobaa sakanonmdeblo Tu aRmasrulebeli xelisuflebis arCevis dros 

xalxis mier Tavisi neba-survilis gamoxatvisa. amis miuxedavad, es ori 

ufleba zogjer konfliqtSi SeiZleba aRmoCndes erTmaneTTan da 

aucilebeli gaxdes sityvis Tavisuflebis SezRudva Tavisufali arCevnebis 

uflebis sasargeblod, kerZod _ drois garkveul monakveTSi – uSualod 

arCevnebis dros da manamde, ramdenime xniT adre. evropuli sasamarTlo 

miuTiTebs, rom am or uflebas Soris balansis gamoZebnisas, erovnul 

xelisuflebas gaaCnia Sefasebis sakmarisad farTo farglebi yvela 

sakiTxis gadawyvetisas, rac ki saarCevno sistemis organizacias Seexeba.44 

Tavisufali arCevnebis uflebis sasargeblod gamoxatvis 

Tavisuflebis SezRudva SeiZleba ukavSirdebodes sxva konteqstsac, 

kerZod, winasaarCevno diskusiis periodSi kandidatis Sesaxeb yalbi 

informaciis gavrcelebas. saprezidento Tu saparlamento arCevnebis dros 

ama Tu im kandidatis Sesaxeb yalbi informaciis gavrceleba TavisTavad 

ewinaaRmdegeba Tavisufali arCevnebis ideas, abrkolebs Tavisufali da 

samarTliani saarCevno procesis meSveobiT eleqtoratis namdvili 

informaciiT aRWurvas, xels uSlis mas gaakeTos swori arCevani da 

miiRos Tavisi WeSmariti nebis Sesabamisi gadawyvetileba. amitom, 

kandidatebis Sesaxeb yalbi informaciis gavrceleba SeiZleba SeizRudos 

eleqtoratis uflebebis dasacavad. magram sirTulec isaa, rom 

winasaarCevno diskusia ganixileba politikuri debatebis nawilad, 

romelic, rogorc viciT, gansakuTrebuli dacviT sargeblobs. miCneulia, 

rom winasaarCevno periodSi kandidatebis Sesaxeb Sexedulebebisa da 

informaciis Tavisufali urTierTgacvla uarsebiTesia da amitom misi 

daculoba maRali xarisxiT unda iqnes uzrunvelyofili. Sesabamisad, 

warmoiqmneba erTgvari winaaRmdegobrivi, absurduli viTareba – 

eleqtoratis uflebebi da saerTod samarTliani arCevnebis Catarebis 

sajaro interesi zogjer erTdroulad aris moxmobili dapirispirebuli 

mxareebis mier, oRond momCivnis mxridan – zogadad, xolo mopasuxe 

mTavrobis mxridan – ufro konkretulad da pirdapiri gagebiT. cxadia, 

RirebulebaTa aseTi konfliqtis gadaWra rTulia. evropuli sasamarTlos 

praqtikas Tu gadavxedavT, davrwmundebiT, rom igi mainc informaciisa da 

ideebis Tavisufali urTierTgacvlis momxrea da kandidatTa Sesaxeb yalbi 

                                                          
44 Bowman v. the United Kingdom, judgment of 19 February 1998, §43. 
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informaciebis gavrcelebas iSviaTad miiCnevs aucileblad demokratiul 

sazogadoebaSi eleqtoratis uflebebis dasacavad. 

amis naTeli magaliTia saqme Salov v. Ukraine. igi Seexeboda 

prezidentobis erT-erTi kandidatis warmomadgenlis sisxlissamarTlebriv 

msjavrdebas ukrainaSi 1999 wlis saprezidento arCevnebis periodSi 

statiis gavrcelebisaTvis, romelSic miTiTebuli iyo yalbi informacia 

prezident kuCmas sikvdilis Taobaze.45 erovnulma sasamarTlom momCivani 

damnaSaved cno moqalaqeTa saarCevno uflebis ganxorcielebaSi xelis 

SeSlisaTvis motyuebis gziT arCevnebis Sedegebze zegavlenis moxdenis 

mizniT. evropul sasamarTloSi saqmis ganxilvis dros mopasuxe mTavrobam 

ganacxada, rom momCivnis uflebebSi Careva emsaxureboda eleqtoratis 

uflebis dacvas, aerCia ukrainis prezidenti Tavisufali da samarTliani 

saarCevno procesis meSveobiT. misi SexedulebiT, prezidentobis 

kandidatebis Sesaxeb informaciis gavrceleba Seesabameboda eleqtoratis 

interesebs, magram yalbi informaciebis gavrcelebas SeeZlo ziani 

mieyenebina deputatobis kandidatisaTvis da aRekveTa misTvis efeqtiani 

saarCevno kampaniis warmoeba. misi SexedulebiT, momCivanma, romelic iyo 

prezidentobis sxva kandidatis warmomadgeneli, misi konkurentis 

sikvdilis Sesaxeb yalbi informaciis gavrcelebiT monawileoba miiRo 

upatiosno saarCevno kampaniaSi da ziani miayena ukrainis sazogadoebis 

interess, Caetarebina samarTliani arCevnebi. 

evropuli sasamarTlo, erTi mxriv, daeTanxma mopasuxe mTavrobas 

imaSi, rom momCivnis uflebaSi Careva emsaxureboda eleqtoratis namdvili 

informaciiT uzrunvelyofas. man aRiara isic, rom mis mier gavrcelebuli 

informacia warmoadgenda yalbi faqtis mtkicebas, magram, meores mxriv, 

miuTiTa Semdegic: prezident kuCmas sikvdils Sesaxeb informacias SeeZlo 

gamoewvia seriozuli sajaro diskusia arCevnebis procesSi. amitom 

politikuri debatebis farglebis mimarT SemuSavebuli principebi am 

saqmeSic unda yofiliyo gamoyenebuli. moTxovna informaciisa da ideebis 

Tavisufali urTierTgacvlis Sesaxeb, romelic konvenciis me-10 muxliT 

iyo nagulisxmebi, Seexeboda saprezidento arCevnebis friad specifikur 

konteqstsac, rac mxedvelobaSi unda yofiliyo miRebuli. 

vfiqrob, sadavo ar unda iyos aseTi msjelobis erTgvari 

winaaRmdegobrivi xasiaTi. aseTi dasabuTebiT konvenciis me-10 muxlis 

darRvevis aRiareba iqneb miuReblad ki yofiliyo, rom ara sxva 

garemoebebi, romlebmac damatebiTi safuZveli Sehmata me-10 muxlis 

darRveulad cnobis gamarTlebulobas. evropulma sasamarTlom 

gaiTvaliswina sami mniSvnelovani garemoeba _ is, rom momCivani ar 

warmoadgenda yalbi informaciis pirvel wyaros (igi gazeTSi 

gamoqveynebul informacias avrcelebda); mcire iyo potenciuri ziani (mas 

                                                          
45 Salov v. Ukraine, judgment of 6 September 2005. 
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am gazeTis mxolod rva egzemplari gaaCnda da mis Sesaxeb esaubra 

adamianTa SezRudul raodenobas); momCivans Seefarda metismetad mkacri 

sasjeli – 5 wlis Tavisuflebis aRkveTa (romelic gadaevada 2 wliT) da 

jarima (UAH 170), romlebsac Sedegad mohyva misi saadvokato praqtikis 

licenziis gauqmeba. am faqtorebis gaTvaliswinebiT, evropuli 

sasamarTlos gadawyvetileba me-10 muxlis darRvevis Sesaxeb, mTlianobaSi 

gamarTlebulad unda CaiTvalos.  

 

6. politikuri debatebis Tavisufleba da Seuwynareblobis 

gamovlinebani (hate speech) 
 

rasobrivi, religiuri Tu nebismieri sxvagvari Seuwynarebloba 

SeuTavsebelia demokratiasTan. igi ewinaaRmdegeba konvenciis 

Rirebulebebs, gamoxatvis Tavisuflebis fuZemdeblur gagebas da 

warmoadgens am Tavisuflebis borotad gamoyenebas. amitom, cxadia, rom 

politikuri debatebis Tavisufleba, miuxedavad misi Zalze farTo 

farglebisa, ar moicavs Seuwynareblobis gamovlinebis Tavisuflebas. 

aseTi damokidebuleba sayovelTaod aris aRiarebuli evropaSi46 da 

asaxulia evropis sabWos politikur dokumentebSi. magaliTad, evropis 

sabWos ministrTa komitetis rekomendacia (No.R (97) 20 on `hate speech”) 
xazgasmiT acxadebs, rom politikuri debatebis Tavisufleba ar moicavs 

rasistuli an amgvari Sexedulebebis gamoxatvis Tavisuflebas, romlebic 

warmoadgens siZulvilis, qsenofobiis, antisemitizmisa an nebismieri 

sxvagvari Seuwynareblobisaken waqezebas. 

adamianis uflebaTa evropulma komisiam da sasamarTlom daamkvidres 

midgoma, romlis  mixedviT rasobrivi, religiuri, eTnikuri Tu sxvagvari 

siZulvilis gavrceleba warmoadgens gamoxatvis Tavisuflebis borotad 

gamoyenebas, romelic ver isargeblebs konvenciis me-10 muxlis dacviT. 

praqtikaSi sirTuleebi imis gansazRvras ukavSirdeba, miCneul unda iqnas 

Tu ara esa Tu is Sexedulebebi siZulvilis gavrcelebad da, Sesabamis 

SemTxvevaSi, ra ufro gonivrulia konvenciis me-17 muxlis gamoyeneba Tu 

maTi SezRudvis gamarTleba konvenciis me-10 muxlis me-2 punqtis 

safuZvelze. saqme isaa, rom zemoaRniSnuli Sexedulebebisa Tu 

ganwyobilebebis warmoSoba da gavrceleba xSirad ukavSirdeba mwvave 

politikuri dapirispirebis, politikuri brZolis konteqsts da xSirad 

isini aSkarad da pirdapir ki ar aris gadmocemuli, aramed arapirdapiri, 

SeniRbuli da zogjer alegoriuli formiT. es sakiTxebi araerTxel 

wamoiWra Turquli saqmeebis ganxilvis dros, romelTa udidesi nawili 

ukavSirdeba qurTuli warmoSobis moqalaqeebis mxridan TurqeTis 

                                                          
46
Semwynareblobis, rogorc adamianis sayovelTao uflebis Sesaxeb ixileT b.m.zupanCiCis statia On

Tolerance, Copyright©2004 by B.M. Zupan i .
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xelisuflebis kritikas TurqeTSi mcxovrebi qurTebisadmi da saerTod 

qurTuli problemisadmi misi damokidebulebis sakiTxze.47 es saqmeebi 

mowmoben, rom siZulvilis, Seurigeblobis ganwyobilebis gavrceleba 

xSirad aris gamoyenebuli separatistuli propagandis dros, 

motivirebulia winaaRmdegobis grZnobis gasaRviveblad da miznad isaxavs 

politikuri brZolis gaaqtiurebas.48 amitom aseT saqmeebs evropuli 

sasamarTlo didi sifrTxiliT ekideba. marTebuli iqneba, Tu vityviT, rom 

igi mxolod aSkarad agresiul gamonaTqvamebs akvalificirebs 

`siZulvilisaken waqezebad~ (magaliTad, man aseTi kvalifikacia misca iseT 

gamonaTqvamebs, rogoricaa `faSisturi Turquli armia~, `imperializmis 

daqiravebuli mkvlelebi~). Sesabamisad, igi SedarebiT iSviaTad gamoiyenebs 

konvenciis me-17 muxls. danarCen SemTxvevaSi ki Semoifargleba konvenciis 

me-10 muxlis me-2 punqtis safuZvelze maTi SezRudvis gamarTlebulobis 

aRiarebiT. rasobrivi, religiuri Tu sxvagvari Seuwynareblobis, 

rasobrivi niSniT difamaciis Sesaxeb evropuli sasamarTlos Sesabamisi 

precedentebi naSromis im TavSia mimoxiluli, romelSic konvenciis me-10 

muxliT daculi uflebebia gaanalizebuli; gakeTebulia daskvna konvenciis 

me-17 muxlis araerTgvarovani gamoyenebis Taobaze, gakritikebulia 

zogierTi gadawyvetileba rasistuli Sexedulebebis gavrcelebis 

arapirdapiri gziT xelSewyobisa Tu daxmarebisadmi SedarebiT 

liberaluri damokidebulebis gamo. amitom amjerad maTze aRar 

SevCerdebiT.

  

 

47
ix. Ceylan v. Turkey. Appl. N23556/94, 30 Eur. Ct. H.R. 73(1999); Arslan v. Turkey, App. N23462/94, 31 Eur. 

Ct.H.R.264(1999); Gerger v. Turkey, App. N24919/94 (1999); Polat v. Turkey, App. N23500/94 (1999); Karata  v. 
Turkey, App. N23168/94 (1999); Erdogdu & Ince v. Turkey, App. No. 25067/94 & 25068/94 (1999); Baskaya & 
Okçuoglu v. Turkey, App. No. 23536/94 & 24408/94, 31 Eur. Ct. H.R. 282 (1999); Okçuoglu v. Turkey, App. 
N24246/94 (1999); Sürek & Özdemir v. Turkey, App. No. 23927/94 & 24277/94 (1999); Sürek v. Turkey (N1), App. 
N26682/95 (1999); Sürek v. Turkey (N2), App. N24122/94 (1999); Sürek v. Turkey (N3), App. N24735/94 (1999); 
Sürek v. Turkey  (N4), App. N24762/94 (1999). 
48
magaliTisaTvis ixileT saqme Alinak v. Turkey, judgment of  29 March 2005. 
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7.2.1. presis TavisuflebasTan dakavSirebuli 

RirebulebiTi konfliqtis specifikuroba 

 

rodesac presis Tavisufleba konvenciis me-10 muxlSi miTiTebul 

romelime kanonier interess upirispirdeba, RirebulebiTi konfliqti 

Tvisebrivad gansxvavebul saxes iRebs. Cven ukve aRvniSneT, rom 

gamoxatvis Tavisufleba, rogorc sazogadoebrivi interesis mqone 

sakiTxebze Tavisufali da Ria diskusiebis gamarTvis saSualeba, 

imavdroulad Tavad warmoadgens umniSvnelovanes sajaro interess. 

magram es debuleba aTmag datvirTvas iZens, rodesac saqme presis 

Tavisuflebas Seexeba da, es bunebrivia, vinaidan azrTa Tavisufali 

urTierTgacvla da sazogadoebrivi interesis mqone sakiTxebze Ria 

sajaro debatebi swored presisa da masmediis sxva saSualebebiT 

xorcieldeba. presis funqciaa gaavrcelos informacia da ideebi 

sazogadoebis saWirboroto sakiTxebze. am funqciis Seusrulebloba ki 

tolfasia sazogadoebisaTvis im uflebis warTmevisa, miiRos es 

informacia da iqonios masze Tavisi Sexuduleba. amitom, gabedulad 

SeiZleba iTqvas, rom presis saSualebiT informaciebisa Tu ideebis 

gavrcelebis Tavisufleba, maT Soris – calkeul JurnalistTa 

gamoxatvis Tavisuflebis dacva, Tavisi arsiT, gacilebiT ufro metadaa 

sajaro interesi, vidre individuri – oden rogorc `individis uflebis 

dacva~. amitom RirebulebaTa konfliqtis is saerTo formula, romelic 

grafis saxiT manamde gamovxateT sazogadoebrivi interesis sakiTxze 

gamoxatvis TavisuflebasTan mimarTebaSi, kidev ufro met Sinaarsobriv 

datvirTvas iZens, rodesac saqme uSualod presis Tavisuflebas Seexeba 

da aSkaras xdis konfliqtis dros samarTliani balansis mis 

sasargeblod gadawyvetis did mosalodnelobas: 

 

 

individuri 

interesi 

 

 presis 

Tavisufleba sajaro 

interesi 

da 
sxva  

sajaro interesi 

 

an 

individuri 

interesi 
 

presis 

Tavisufleba sajaro  

interesi 

da 
sxva pirTa uflebebi 

(individuri interesi) 
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rogorc vxedavT, RirebulebaTa konfliqtis es pirobiTi saswori 

erT mxares ukve `damZimebulia~ presis Tavisuflebis ormagi 

RirebulebiT da amitomac aris, rom misi SezRudva `uCveulod wonad 

gamarTlebas moiTxovs~. 

yovelive amis ilustracia imisaTavis dagvWirdeba, rom winaswarve 

sworad gaviziaroT presis TavisuflebasTan dakavSirebuli RirebulebaTa 

konfliqtis umTavresi specifika da gaviadviloT imis axsna, Tu ratom 

sargeblobs adamianis uflebaTa evropul samarTalSi presis Tavisufleba 

sruliad gansakuTrebuli dacviT. 

 

7.2.2. saerTo midgoma 

 

adamianis uflebaTa evropul samarTalSi presis Tavisuflebis 

daculobis xarisxi Zalze maRalia. es ukavSirdeba presis cxovelmyofel 

rols demokratiul sazogadoebaSi:  

_ `gamoxatvis Tavisuflebis principebi gansakuTrebul mniSvnelobas 

iZens presisaTvis, romlis wamyvani roli demokratiul sazogadoebaSi 

arasdros unda dagvaviwydes.~1 

_ `presis movaleobaa gaavrcelos informacia da ideebi 

sazogadoebrivi interesis mqone sakiTxebze. amasTan, mxolod presas ki 

ara aqvs amocana, gadasces informacia da ideebi, aramed, sazogadoebasac 

aqvs ufleba, miiRos is. sxvagvarad, presa ver SesZlebda Seesrulebina 

`sazogadoebis modaraje nagazis~ Tavisi ZiriTadi roli~.2  

_ `konvenciis me-10 muxli icavs ara marto presis Tavisuflebas, 

moamaragos sazogadoeba informaciiT, aramed sazogadoebis uflebasac, 

iyos saTanadod informirebuli.~3  

sruliad gamorCeulia presis Tavisuflebis mniSvneloba politikuri 

diskusiebis sferoSi. evropuli sasamarTlos azriT, presis Tavisufleba 

moqalaqeebisaTvis warmoadgens erT-erT yvelaze ufro srulyofil 

instruments saimisod, rom Seityos politikuri liderebis 

Sexedulebebisa da poziciis Sesaxeb da iqonios maTze sakuTari azri. 

kerZod, politikosebisaTvis igi saSualebaa imisa, rom gamoxatos Tavisi 

damokidebuleba sazogadoebis saWirboroto sakiTxebze, xolo TiToeul 

adamianisaTvis ki – SesaZlebloba, monawileoba miiRos Tavisufal 

politikur diskusiaSi, rac warmoadgens demokratiuli sazogadoebis 

mTavar RerZs.4 

1 Castel v. Spain, judgment of 23 April 1992, §43; Thorgeir Thongeirson v.Iceland, judgment of 25 June 1992, §63. 
2 Observer and Guardian v. the United Kingdom, judgment of 26 November 1991, §59. Sunday Times (N 1) v.the 
United Kingdom, judgment of 26 April 1979, §50. Jersild v. Denmark, judgment of 23 September 1994, §31. 
3 Sunday Times (N 1). §66 
4 Castels, §43, Lingens v. Austria, judgment of 8 July 1986, § 42; Oberschlick v. Austria, judgment of 1 July 1997, 
§58. Erdo du et Ince v. Turkey, judgment of 8 July 1999, §48. 
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presis Tavisuflebis zemoaRniSnuli gageba warmoadgens uZiriTades 

amosaval midgomas presis TavisuflebasTan mimarTebaSi, romelsac 

emyareba da romlisganac gamomdinareobs saxelmZRvanelo principebi 

presis Tavisuflebis farTo farglebisa da misi maRali standartiT 

dacvis aucileblobis Sesaxeb. 

am konteqstSi Zalze sagulisxmoa evropis sabWos ministrTa 

komitetis `deklaracia mediaSi politikuri debatebis Tavisuflebis 

Sesaxeb~ (2004 wlis 12 Tebervali). am deklaraciis pirveli muxlis 

mixedviT pluralistuli demokratia da politikuri debatebis 

Tavisufleba moiTxovs, rom sazogadoeba informirebuli iyos misTvis 

saintereso sakiTxebze. es gulisxobs mediis uflebas, gaavrcelos 

negatiuri informacia da kritikuli Sexedulebebi politisosebisa da 

saxelmwifo moxeleebis Sesaxeb, iseve rogorc _ sazogadoebis uflebas, 

miiRos isini.5 

evropuli sasamarTlo Tavis ganCinebebSi da gadawyvetilebebSi 

meTodurad imeorebs erTsa da imave princips, rom marTalia presam ar 

unda gadalaxos gansazRvruli mijnebi, magram arc mas unda Seeqmnas 

dabrkolebebi imisaTvis, raTa jerovnad ganaxorcielos Tavisi roli 

demokratiul sazogadoebaSi – gaavrcelos informacia da ideebi 

sazogadoebrivi interesis mqone sakiTxebze: 

_ `marTalia presam ar unda gadalaxos sazRvrebi, rac dadgenilia 

sxva pirTa reputaciis dasacavad~, magram mas ekisreba misia, gaavrcelos 

informacia da ideebi politikuri da sazogadoebrivi interesis mqone 

sxva sakiTxebze.~6 

_ `marTalia presam ar unda gadalaxos sazRvrebi, maT Soris 

`erovnuli uSiSroebis~ anda `marTlmsajulebis avtoritetis~ 

uzrunvelsayofad, magram mas evaleba moamaragos sazogadoeba 

informaciiT misTvis saintereso sakiTxebze~.7 

_ `marTalia presam ar unda gadalaxos gansazRvruli mijnebi, rac 

dadgenilia sxva pirTa uflebebisa da reputaciis, anda 

konfidencialurad miRebuli informaciis dasacavad, magram, man unda 

Seasrulos Tavisi funqcia da gaavrcelos informacia sazogadoebisaTvis 

nebismier saintereso sakiTxze~.8 

_ `marTalia presam ar unda gadalaxos gansazRvruli mijnebi da 

gaiTvaliswinos saxelmwifos uarsebiTesi interesebi, rogoricaa 

marTlwesrigis dacva da danaSaulis Tavidan acileba, magram man unda 

Seasrulos Tavisi funqcia...~9 da a.S. 

5
ix. Council of Europe, Committee of Ministers, Declaration on Freedom of Political Debate in the Media, adopted 

by the Committee of Ministers on 12 February 2004. 
6 Lingens, §41. Oberschlick, §58; Bladet Tromsø et Stensaas v.Norway, judgment of 20 May 1999, §59. 
7 Observer and Guardian, §59, Sunday Times, (N1) §59.Castels, §43. Jersild, §31. 
8 Dalban v . Romania, judgment of 28 September 1999, §49. 
9 Endo du v. Turkey, judgment of 15 June 2000, §52 
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presis Tavisuflebis farTo farglebi da misi maRali standartiT 

daculoba, cxadia, uzrunvelyofilia ara marto zemoaRniSnuli saerTo 

suliskveTebis damamkvidrebeli debulebebiT, aramed im ganmartebebiT, 

romlebic uSualod Seexeba presis Tavisuflebis SezRudvis 

`aucileblobisa~ da `Tanazomierebis~ Sefasebas. evropuli sasamarTlo 

zedmiwevniT ganmartavs, Tu ra principiT unda ixelmZRvanelos 

evropulma sasamarTlom SezRudvis `mwvave sazogadoebrivi saWiroebis~ 

Sefasebisas da `samarTliani balansis~ Ziebisas: 

_ `presis TavisuflebaSi Careva konvenciis me-10 muxls Seesabameba 

mxolod maSin, Tu es gadamwyvetia sazogadoebrivi interesisaTvis.~10 

_ `rodesac saqme presas Seexeba... gamoxatvis TavisuflebaSi 

nebismieri Careva moiTxovs gaTvaliswinebuli iqnes is wamyvani roli, 

romelic mas gaaCnia politikuri demokratiis normalur 

funqcionirebaSi.11 

_ `imisaTvis, raTa ganisazRvros, efuZneboda Tu ara SezRudva 

sakmaris safuZvlebs, unda gaTvaliswinebul iqnas sajaro interesis is 

mTavari aspeqti, romelic saqmem SeiZina~.12

presis Tavisuflebis SezRudvis sferoSi evropuli sasamarTlo ar 

aniWebs erovnul saxelmwifoebs Sefasebis Tavisuflebis farTo 

farglebs. marTalia, igi aRiarebs aseTi Tavisuflebis garkveul areals 

presis Tavisuflebis SezRudvis `mwvave sazogadoebrivi saWiroebis~ 

Sefasebisas, magram yovelTvis xazgasmiT miuTiTebs imaze, rom erovnuli 

Sefasebis Tavisufleba izRudeba demokratiuli sazogadoebis interesiT, 

uzrunvelyofili iqnas presis Tavisufleba: 

_ `nebismieri SezRudvis aucilebloba, zedmiwevniT unda iyos 

dadgenili. daskvna SezRudvis mwvave sazogadoebrivi saWiroebis Sesaxeb, 

pirvel rigSi erovnulma xelisuflebam unda gamoitanos, risTvisac maT 

gaaCniaT Sefasebis Tavisuflebis garkveuli farglebi. magram, rodesac 

saqme presis Tavisuflebas Seexeba, erovnuli Sefasebis Tavisufleba 

izRudeba demokratiuli sazogadoebis interesiT, uzrunvelyos da mxari 

dauWiros presis Tavisuflebas.~13 sasamarTlos ganmartebiT, `amave 

interess unda daeqvemdebaros me-10 muxlis me-2 punqtis safuZvelze 

imis gansazRvra, iyo Tu ara SezRudva dasaxuli kanonieri miznis 

Tanazomieri~.14  

presis Tavisuflebis sferoSi evropuli sasamarTlos midgomebi 

mTlianad Seesabameba evropis sabWos saparlamento asambleis, ministrTa 

komitetisa da ministrTa konferenciebis mier miRebul politikuri 

10 Fressoz et Roire v. France, judgment of 21 January 1999, §51. 
11 Erdo du, §52. 
12 Bladet Tromsø et stensaas, §59. 
13 Erdo du, §53 
14 Erdo du, §52 
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xasiaTis dokumentebs gamoxatvis Tavisuflebis, JurnalistTa 

uflebebisa da eTikis sakiTxebze.15 

 

7.2.3. specialuri doqtrinebi da principebi presis 

Tavisuflebis xelSesawyobad 

 

a) `gadaWarbebuli da provokaciuli~ gamonaTqvamebis gamoyenebis 

ufleba 

 

konvenciis me-10 muxliT gaTvaliswinebuli `informaciisa~ da 

`ideebis~ daculobis umaRlesi standarti _ `Seuracxmyofeli 

gamaognebeli an SemaSfoTebeli~ yvelaze ufro gabedulad da uyoymanod, 

swored presis TavisuflebasTan mimarTebaSi gamoiyeneba. ufro metic, 

evropuli sasamarTlo darwmunebulia imaSi, rom `Jurnalisturi 

Tavisufleba gulisxmobs iseTi gamonaTqvamebis gamoyenebis uflebasac, 

romlebic gadaWarbebulia da zogjer provokaciulic ki~.16 Tumca, aqve 

unda aRiniSnos, rom aseTi midgoma ganurCevlad yvela SemTxvevaSi rodi 

gamoiyeneba. igi, rogorc wesi, gamoiyeneba `SefasebiT msjelobasTan~ 

mimarTebaSi; yvelaze ufro xSirad ki maSin, roca saqme gansakuTrebiT 

dacul sferos, magaliTad, politikuri diskusiebis Tavisuflebas 

Seexeba.17 

`faqtebis gadmocemasTan~ mimarTebaSi, Tundac saqme sazogadoebrivi 

interesis sakiTxs Seexebodes, `gadaWarbebas~ an `provokacias~ naklebi 

Sansi aqvT saimisod, rom dacvas daeqvemdebaron. evropuli sasamarTlo 

yovel konkretul SemTxvevaSi afasebs, SeiZleboda Tu ara faqtebis 

arasworad gadmocema Sesabamis SemTxvevaSi miCneuliyo iseT 

`gadaWarbebad~ an `provokaciad~, romelic Jurnalisturi Tavisuflebis 

farglebs ar arRvevda. magaliTad, saqmeSi Radio France and Others v. 
France, evropulma sasamarTlom gaiTvaliswina, rom radio eTerSi 

gadacemuli informacia, romelic TiTqosda mTlianad eyrdnoboda 

gazeTSi (`Le Point~) gamoqveynebul statias, sinamdvileSi misgan 

gasxvavdeboda. masSi arasworad iyo gaSuqebuli miSel JunosTan 

(romelic iyo parizis meris Jak-Sirakis yofili moadgile) intervius 

15
ix. Council of Europe, Council of Europe activities in the media field, Strasbourg, DH-MM(2000)1, gv.61;

Council of Europe, Reccommendations and Declarations adopted by the Committee of Ministers of the Council of 
Europe in the media field, Strasbourg, DH-MM (2000)2, gv.142; Council of Europe, Reccommendations and 
Resolutions adopted by the Parliamentary Assembly of the Council of Europe in the media field, Strasbourg, DH-
MM (2000)3, 173 gv.; Council of Europe, European Ministerial Conferences on mass media policy: Texts adopted,
Strasbourg, DH-MM(2000) 4, gv.71. damatebiTi informaciisaTvis ix. http: //www.humanrights.coe. int/media/ 
16 Bladet Troms¢ et Stensaas, §59; Dalban §49. Erdo du, §52; De Haes and Gijsels v. Belgium, judgment of 24 
Febrary 1997, §46. Özgür Gündem v. Turkey, judgment of 16 March 2000, §43. Lopes Gomes Da Silva  v. Portugal, 
judgment of 29 September 2000, §34. 
17
 ix. `mediaSi politikuri debatebis Tavisuflebis Sesaxeb~ evropis sabWos ministrTa komitetis 

deklaraciis (2004) V muxli, romelic aseve miuTiTebs gadaWarbebisa da provokaciis uflebas 

JurnalistebisaTvis.
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Sinaarsi. radioeTerSi gadacemuli informaciis Tanaxmad, b-nma Junom 

gazeTis JurnalistTan intervius dros ar uaryo is garemoeba, TiTqos 

1942-43 wlebSi pitivieris prefeqtis moadgiled muSaobis dros, 

swored man gaakeTa im transportis organizacia, romliTac 

safrangeTidan aTasobiT ebraelis deportacia ganxorcielda. arada, 

sagazeTo statiaSi amdagvari araferi iyo naTqvami. evropulma 

sasamarTlom miuTiTa, rom aRniSnuli ver iqneboda miCneuli iseT 

`gadaWarbebad~ an `provokaciad~, romelic SeiZleboda dasaSvebad 

miCneuliyo Jurnalisturi Tavisuflebis ganxorcielebisas da, igi unda 

Sefasebuliyo, rogorc usworo, yalbi informaciis gavrceleba.18 

 

b) informaciis wyaroebis dacva 

 

presis Tavisuflebis maRali standartiT daculobis uzrunvelmyofi 

umniSvnelovanesi faqtoria agreTve Jurnalisturi informaciis 

wyaroebis konfidencialobis dacvis principi, romelsac evropuli 

sasamarTlo ganuxrelad icavs da amkvidrebs. 

evropuli sasamarTlos azriT, Jurnalisturi informaciis wyaroebis 

dacva warmoadgens presis Tavisuflebis umniSvnelovanes pirobas, 

romelic asaxulia xelSemkvrel saxelmwifoTa kanonebsa da profesiuli 

qcevis kodeqsebSi, iseve rogorc, ramdenime saerTaSoriso aqtSi (kerZod 

masobrivi informaciis saSualebebis sferoSi politikis Sesaxeb 

evropuli qveynebis ministrTa me-4 konferenciaze miRebul rezoluciaSi 

Jurnalisturi Tavisuflebisa da adamianis uflebaTa Sesaxeb (praha, 

1994); evropis parlamentis rezoluciaSi Jurnalisturi wyaroebis 

konfidencialobis Sesaxeb (1994) da sxv.).19 sasamarTlo miiCnevs, rom 

aseTi dacvis gareSe wyaroebi uars ityvian presasTan TanamSromlobaze, 

rac daabrkolebs presas, moiZios da gadasces informacia 

sazogadoebisaTvis saintereso sakiTxebze da maSasadame, Seasustebs mis 

SesaZleblobas, Seasrulos `meTvalyure nagazis~ roli demokratiul 

sazogadoebaSi. 

Tumca, JurnalistTa davaldebuleba, gaamxilon informaciis wyaro, 

calsaxad akrZaluli ar aris, magram, aseTi ram adamianis uflebaTa 

evropuli konvenciis samarTlis mixedviT, mxolod iSviaT SemTxvevaSia 

dasaSvebi; kerZod maSin, rodesac es ganpirobebulia sazogadoebis 

umTavresi moTxovnilebebiT. amitom, evropuli sasamarTlos azriT, igi 

gansakuTrebuli yuradRebiT moiTxovs Seswavlas interesTa samarTliani 

dabalansebis TvalsazrisiT. 

18 Radio France and Others v. France, judgment of 30 March 2004. 
19
ix: Committee of Ministers, Reccommendation NR (2000)7 on the right of jurnalists not to disclose their sources 

of information, 8 March 2000, DH-MM (2000)2,125-128 (Explanatony Memorandum) 
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erT-erTi yvelaze ufro gamorCeuli saqme, romelic Jurnalisturi 

wyaroebis dacvis Tematikas Seexeboda, iyo Goodwin v. The United Kingdom. 

ganCinebaSi evropulma sasamarTlom Camoayaliba fuZemdebluri 

debulebani aseTi wyaroebis dacvis aucileblobisa da misi gamxelis 

davaldebulebis gamamarTlebeli safuZvlebis Sesaxeb. 

Jurnalisti uiliam gudvini muSaobda Jurnal Engineer-Si. man 

daapira gamoeqveynebina statia kompania `tetra LTD~-s finansuri 

sirTuleebis Sesaxeb. aRniSnul informacias Seicavda kompaniis gegmis 

proeqti, romelsac gaaCnda grifi _ `mkacrad konfidencialuri~. 

rogorc Semdeg gairkva, am dokumentis erTi egzemplari dakarguli iyo. 

`tetram~ miaRwia sasamarTlos gankargulebas, romliTac `Engineer~-s 
aekrZala statiis gamoqveyneba, xolo mogvianebiT ki – brZanebas, 

romelic Jurnalists avaldebulebda, daesaxelebina informaciis wyaro. 

erovnuli sasamarTlos azriT, aseTi ram aucilebeli iyo 

`marTlmsajulebis interesebisaTvis~, kerZod ki imisaTvis, rom 

informatoris vinaobis dadgenis gziT kompanias saSualeba miscemoda, 

aReZra saqme dakarguli dokumentis dabrunebis moTxovniT da ezruna 

kompensaciisaTvis. gudvinma uari Tqva informaciis wyaros dasaxelebaze, 

ris gamoc umaRlesma sasamarTlom is 500 funti sterlingiT daajarima 

sasamarTlosadmi upativcemulobisaTvis.  

evropul sasamarTloSi wardgenil saCivarSi, momCivanma miuTiTa, 

rom vinaidan `tetram~ miaRwia publikaciis akrZalvas, man ar ganicada 

is ziani, rac publikaciis gavrcelebis SemTxvevaSi SeiZleboda mieRo. 

garda amisa, informacia `tetras~ cudi mmarTvelobisa da finansuri 

sirTuleebis Sesaxeb, misi momxmareblebisa da investorebisaTvis uSualo 

interess warmoadgenda. 

mopasuxe mTavrobis azriT ki, `tetras~ ufleba hqonda, saidumlod 

Seenaxa komerciuli informacia. informaciis wyaro, SesaZloa TviTonve 

iyo biznes-gegmis gamtacebeli da momavalSic ezruna misi 

gavrcelebisaTvis. ase rom, `tetrasaTvis~ kvlavac arsebobda zaralisa 

da misi TanamSromlebis usafrTxod darCenis safrTxe. 

evropulma sasamarTlom ganCinebaSi xazgasmiT aRniSna, rom 

Jurnalisturi informaciis wyaroebis konfidencialobis dacva 

warmoadgenda presis Tavisuflebis erT-erT umniSvnelovanes winapirobas. 

aseTi dacvis gareSe informaciis wyaroebi uars ityodnen presasTan 

TanamSromlobaze, rac uaryofiTad imoqmedebda presis unarze, 

warmoedgina zusti da saimedo informacia sazogadoebrivi interesis 

sakiTxebze, ris Sedegadac presis sasicocxlod mniSvnelovan rols, 

rogorc sazogadoebrivi interesebis meTvalyurisa, Ziri gamoeTxreboda. 

Semdeg man miuTiTa: `presis TavisuflebisaTvis Jurnalisturi wyaroebis 

dacvis didi mniSvnelobis gaTvaliswinebiT demokratiul sazogadoebaSi 

da, agreTve, im safrTxis mxedvelobaSi miRebiT, romelic presis 
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Tavisuflebaze SeiZleba iqonios brZanebam wyaros gamxelis Sesaxeb, 

aRniSnuli RonisZieba ver iqneba miCneuli konvenciis me-10 muxlTan 

Sesabamisad, Tu aseTi RonisZieba ar iqneba gamarTlebuli sazogadoebrivi 

interesebis ufro mniSvnelovani moTxovnilebebiT (p.39). amitom, 

Jurnalisturi wyaroebis konfidencialobis SezRudva, sasamarTlos 

mxridan moiTxovda gansakuTrebuli yuradRebiT ganxilvas (p.40). 

sasamarTlom miuTiTa, rom informaciis wyaros dasaxelebis `mwvave 

sazogadoebrivi saWiroebis~ Sefasebisas, erovnul Sefasebis 

Tavisuflebis are SezRuduli iyo demokratiuli sazogadoebis 

interesis – presis Tavisuflebis uzrunvelyofis aucileblobiT. 

mocemul saqmeSi, sasamarTlom gaiTvaliswina, rom publikaciis 

akrZalvis Sedegad kompaniisaTvis zianis miyenebis safrTxe 

mniSvnelovanwilad ukve ganeitralebuli iyo. marTalia `tetras~ 

mcdeloba, moespo zianis safrTxe (rac informaciis sxva gziT 

gavrcelebas SeiZleboda mohyoloda) da emxilebina araloialuri 

TanamSromeli, emsaxureboda mniSvnelovani interesebis dacvas, magram es 

interesi mocemul SemTxvevaSi, ver gadaswonida sasicocxlod 

mniSvnelovan interess – Jurnalistis dacvas informaciis wyaros 

dasaxelebisagan. sasamarTlom Tqva: `wyaros gamxelis Sesaxeb 

sasamarTlos brZanebis misaRebad sakmarisi ar aris imaze miTiTeba, rom 

aseTi brZanebis gareSe SeuZlebelia... uaryofiTi Sedegebis Tavidan 

acileba... sasamarTlo imeorebs, rom konvenciis me-10 muxlis me-2 

punqtis safuZvelze saqmeTa ganxilvisas, dapirispirebuli interesebis 

gaTvaliswinebiT, is upiratesobas aniWebs demokratiul sazogadoebis 

dainteresebas, uzrunvelyos presis Tavisufleba~. (p.45). 

sasamarTlom daaskvna, rom rogorc sasamarTlos brZaneba, romelic 

Jurnalists informaciis wyaros dasaxelebas avaldebulebda, iseve 

Jurnalistis dajarimeba am brZanebis SeusruleblobisaTvis, arRvevda 

evropuli konvenciis me-10 muxliT dacul sityvis Tavisuflebas. 

Sesabamisad, man cno am muxlis darRveva.20 

aqve aucileblad unda iTqvas Semdegic. wyaroebis dacvis principi 

Zalze xSiradaa moxmobili JurnalistTa mxridan ciliswamebis saqmeebze 

TavianTi braldebis dausabuTeblobis argumentad. aseT dros evropuli 

sasamarTlos pozicia ufro zomieria. igi zedmiwevniT ikvlevs, 

SeiZleboda Tu ara braldebis Sesabamisi da sakmarisi faqtobrivi 

safuZvlis warmodgena informaciis wyaros gamxelis gareSe da ra 

safrTxe emuqreboda `wyaros~ misi gamxelis SemTxvevaSi. 

20 Goodwin v. the United Kingdom, judgment of 27 March 1996. es gadawyvetileba miRebulia 11 xmiT 7-is 

winaaRmdeg. umciresobaSi darCenili mosamarTleebis azriT, kompaniisaTvis seriozuli zianis 

safrTxis acileba da kompaniis TanamSromelTa keTildReobisaTvis zrunva sakmaod seriozul interess 

warmoadgenda saimisod, rom sasamarTlos saTanado mniSvneloba mieniWebina misTvis interesTa 

konkurenciis dros.
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magaliTad, Cump n  and Maz re-s saqmis ganCinebaSi, sasamarTlom 

aRniSna, rom igi ver gaiziarebda momCivanTa arguments, TiTqos maT 

TavianTi braldebebis damtkiceba ver SesZles informaciis wyaroebis 

konfidencialobis dacvis principis gamo da, miuTiTa, rom momCivanTa 

movaleoba, warmoedginaT TavianTi braldebis faqtobrivi safuZveli, 

sruliadac ar iyo im valdebulebis tolfasi, rom daesaxelebinaT imaTi 

vinaoba, vinc isini Sesabamisi informaciiT moamaraga. saqmeSi arsebuli 

masalebidan ar gamomdinareobda, rom auditoruli sasamarTlos reporti 

(rasac JurnalistTa braldeba TiTqosda emyareboda), konfidencialur 

dokuments warmoadgenda, romlis gamxelac Sesabamisi wyaroebis mimarT 

sanqciis gamoyenebas gamoiwvevda.21 

g) `msusxavi efeqti~ 

 

presis mier Tavisi rolis Sesrulebis uzrunvelyofas emsaxureba 

evropuli sasamarTlos mier SemuSavebuli `msusxavi efeqtis~ 

koncefciac. 

`msusxav efeqtSi~ igulisxmeba presis Tavisuflebis iseTi SezRudva  

(iseTi SemzRudveli RonisZiebebis gamoyeneba), romelic daaSinebs presas 

da nebayoflobiT aaRebinebs xels demokratiul sazogadoebaSi Tavisi 

rolis Sesrulebaze. 

es koncefcia, upiratesad gamoiyeneba JurnalistTa gamoxatvis 

Tavisuflebis SezRudvisas gamoyenebuli SemzRudveli RonisZiebis 

(sasjelebi, sanqciebi, akrZalvebi) Tanazomierebis Sefasebisas. 

SemzRudveli RonisZiebis Tanazomierebas evropuli sasamarTlo im 

TvalsazrisiT afasebs, xom ar iqoniebda igi msusxav efeqts (chilling 
effect) presis Tavisuflebaze: 

`sasamarTlom unda gamoiCinos sifrTxile, Tu gatarebuli 

RonisZiebebi Tu dakisrebuli sanqciebi iseTi xasiaTisaa, romelic 

gadaarwmunebs presas, monawileoba miiRos sazogadoebrivi interesis 

sakiTxebze msjelobaSi monawileobisagan~.22  

`msusxavi efeqtis~ koncepti, cxadia, `SemzRudavi RonisZiebis~ 

Tanazomierebis saerTo konteqstSi ganixileba da Tanazomierebis 

Sefasebis saerTo kriteriumebTan erTad gamoiyeneba. `msusxavi efeqti~, 

faqtobrivad, mxolod erT-erTi, magram mniSvnelovani faqtoria, 

romelic Sesabamis SemTxvevaSi aadvilebs gamoyenebuli SemzRudveli 

RonisZiebis araTanazomierad Sefasebas. amasTan, es srulebiTac ar 

niSnavs imas, rom SedarebiT ufro mkacri sanqciebis gamoyeneba 

yovelTvis araTanazomierad iqneba miCneuli maTi `msusxavi efeqtis~ gamo. 

magaliTad, Tu Jurnalistis mier gamoxatvis Tavisuflebis 

21 Cump n  and Maz re v. Romania, judgment of 17 December 2004 
22 Bladet Tromsø et Stensaas, §64 
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ganxorcielebis Sedegad mniSvnelovani interesebi dazaralda da Tanac 

seriozulad, SesaZloa mkacri sanqciebic Tanazomierad iqnes miCneuli da 

aseT dros `msusxavi efeqti~, romelic presis Tavisuflebam ganicada, 

imdenad aqtualuri aRar aris.  

Cveni daskvniT, `msusxavi efeqti~, saboloo jamSi, SefardebiTi 

kategoriaa da amasTanave, srulebiTac ar aris mowyvetili 

`samarTlianobis~ TvalTaxedvas. jer erTi, `msusxavi efeqtis~ 

koncefcia, uwinaresad saerTo midgomis gamomxatvelia: evropulma 

sasamarTlom mouwoda xelSemkvrel saxelmwifoebs, moeridon 

Jurnalistebis winaaRmdeg sisxlissamarTlebrivi sanqciebis gamoyenebas, 

Tuki arsebobs reagirebis sxva, naklebad SemzRudveli saSualebebi. 

cxadia, aseTi mowodeba nakarnaxevia presis Tavisuflebaze msusxavi 

efeqtis moxdenis Tavidan acilebis surviliT. meore, evropulma 

sasamarTlom SedarebiT ufro gamokveTili poziciebi Camoayaliba 

mxolod garkveuli kategoriis saqmeebze, kerZod _ presis 

Tavisuflebisa da reputaciis uflebis konfliqtTan mimarTebaSi. 

magaliTad, sapatimro sasjels difamaciuri darRvevisaTvis evropuli 

sasamarTlo principulad miuReblad miiCnevs.23 amgvarad, zogierTi 

kategoriis saqmeze SesaZloa TavisTavad Jurnalistis 

sisxlissamarTlebrivma msjavrdebam iqonios `msusxavi efeqti~ presis 

Tavisuflebaze, Tundac sasjelad `jarima~ iyos gamoyenebuli. zogjer, 

sakuTriv sapatimro an sxva sasjelis gamoyenebam, zogjer ki _ 

mxoloddamxolod dakisrebuli jarimisa da kompensaciis didma odenobam, 

Tundac igi ar iyos dakavSirebuli sisxlissamarTlebriv msjavrdebasTan. 

eqscesiurad SemzRudveli RonisZieba TavisTavad Seicavs `msusxavi 

efeqtis~ risks. amitomac avRniSneT, rom mis Sefasebaze samarTlianobis 

fundamenturi moTxovnebic axdens gavlenas. es rom ase ar iyos, maSin 

presis Tavisuflebis SezRudvis SemTxvevaTa udidesi nawili `msusxavi 

efeqtis~ logikiT, gaumarTleblad iqneboda Sefasebuli. 

`msusxavi efeqtis~ konceptis aseTi gaazreba eyrdnoba evropuli 

sasamarTlos Sesabamis ganCinebebsa da gadawyvetilebebSi asaxul 

debulebebsa da argumentebs. am mxriv erT-erTi sagulisxmoa saqmea 

Cump n  and Maz re v. Romania, romelic Seexeboda JurnalistTa 

sisxlissamarTlebriv msjavrdebas saxelmwifo moxeleTa 

ciliswamebisaTvis. Jurnalistebs SeefardaT 7 TviT patimroba, 

aekrZalaT samoqalaqo uflebebiT sargebloba da Jurnalistad muSaoba 1 

wliT. miuxedavad imisa, rom sakuTriv JurnalistTa gamoxatvis 

Tavisuflebis SezRudva evropulma sasamarTlom `mwvave sazogadoebriv 

23
 mediis mxridan difamaciis an Seuracxyofis dros patimrobis sasjelis gamoyenebis dauSveblobis 

Sesaxeb gacxadebulia evropis sabWos ministrTa komitetis deklaraciaSi (Declaration on freedom of 
political debate in media), romelic miRebulia 2004 wlis 12 Tebervals. am deklaraciis VIII muxlis 

mixedviT, sapatimro sasjeli dasaSvebia mxolod ZiriTadi uflebebis iseTi seriozuli darRvevis 

SemTxvevaSi, rogoric aris siZulvilis Tesva (hate speech).
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saWiroebad~ miiCnia, man uaryo SemzRudveli RonisZiebebis Tanazomiereba 

presis Tavisuflebaze maTi `msusxavi efeqtis~ gamo. ganCinebaSi man 

Camoayaliba mniSvnelovani debulebebi `msusxavi efeqtis~ Sesaxeb 

zogierT iseT sasjelTa mimarTebaSi, romlebic gamoyenebuli iyo 

individuri reputaciis gaumarTlebeli xelyofisaTvis.  

kerZod, man aRniSna, rom marTalia xelSemkvrel saxelmwifoebs 

hqondaT ufleba da konvenciis me-8 muxlidan gamomdinare, pozitiuri 

valdebulebac ki, daeregulirebinaT gamoxatvis Tavisufleba individuri 

reputaciis adekvaturi kanonieri dacvis uzrunvelsayofad, magram es ar 

unda gaekeTebinaT iseTi formiT, romelic metismetad daaSinebda medias 

da uars aTqmevinebda Tavisi rolis Sesrulebaze, xalxis yuradReba 

miepyro xelisuflebis borotad gamoyenebis aSkara Tu saeWvo 

SemTxvevebze (mocemul saqmeSi JurnalistTa publikacia qalaqis meriasa 

da kerZo kompanias Soris dadebuli kontraqtis ukanonobasa da 

xelisuflebis warmomadgenelTa meqrTameobasa da TaRliTobaSi 

monawileobaze miuTiTebda). amitom, igi gansakuTrebiT sifrTxiliT unda 

mokideboda SemTxvevebs, rodesac gamoyenebuli sanqciebi iseTi iyo, 

romelic presas xels aaRebinebda sazogadoebrivi interesis sakiTxebze 

diskusiaSi monawileobisagan. 

swored aseTad miiCnia evropulma sasamarTlom Jurnalistebis – 

kumpenesa da mazeresaTvis Sefardebuli sasjelebi – 7 TviT patimroba, 

amave vadiT samoqalaqo uflebebiT sargeblobis akrZalva da 1 wliT 

Jurnalistad muSaobis uflebis CamorTmeva. xolo sapatimro sasjelis 

gamoyeneba man principulad dauSveblad miiCnia (aseTi kategoriis 

saqmeebze). misi azriT, Jurnalistebi savaraudod, Tavs Seikavebdnen 

sazogadoebrivi interesis sakiTxebze informaciis gadacemisagan, Tu 

isini mudmivad iqnebodnen im riskis qveS, rom kerZo pirTa reputaciaze 

Tavdasxmis SemTxvevaSi, maT daapatimrebdnen an profesiiT muSaobas 

aukrZalavdnen. aseTi mosalodneli sanqciebis SiSs rom `msusxavi 

efeqti~ eqneboda presis Tavisuflebis ganxorcielebaze, evropuli 

sasamarTlos azriT, aSkara da udavo iyo. aseTi efeqti, romelic zians 

ayenebda sazogadoebas mTlianad, warmoadgenda faqtors, romelic 

aucileblad unda yofiliyo mxedvelobaSi miRebuli JurnalistTa 

mimarT gamoyenebuli sanqciebis proporciulobis Sefasebisas, romlebic 

udavod uflebamosilni iyvnen xalxis yuradReba miepyroT qalaqis 

xelisuflebasa da kerZo kompanias Soris TanamSromlobis 

xelSekrulebis kanonierebis sakiTxze. 

evropulma sasamarTlom xazgasmiT gaimeora, rom `sapatimro 

ganaCeni~ presis mier daSvebuli darRvevebisaTvis konvenciis 

principebTan SeTavsebadi iyo mxolod maSin, rodesac saqme hqondaT 

ZiriTadi uflebebis seriozul darRvevasTan, magaliTad, Zaladobisaken 

waqezebis anda siZulvilisa da zizRis mTesveli gancxadebebis dros. 
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sagulisxmoa Semdegi garemoebac: evropulma sasamarTlom ar mianiWa 

arsebiTi mniSvneloba imas, rom Jurnalistebma faqtobrivad, ar ganicades 

patimrobis sasjeli rumineTis prezidentis mier maTi Sewyalebis gamo. 

man dabejiTebiT aRniSna, rom `msusxav efeqts~, romelic udaod Tan 

axlda patimrobis sasjelis Sefardebas, veraviTar SemTxvevaSi ver 

aqarwylebda is garemoeba, rom momCivnebma ar ganicades es sasjeli iseTi 

RonisZiebis safuZvelze, prezidentis diskreciul uflebamosilebas rom 

ganekuTvneboda; maT mimarT gamoCenili gulmowyaleba ar abaTilebda 

maTTvis sapatimro sasjelis Sefardebis faqts. sasamarTlos daskvniT, 

kumpenesa da mazeres saqme iyo klasikuri SemTxveva individis 

difamaciisa sazogadoebrivi interesis sakiTxebze debatebis konteqstSi, 

rodesac ar arsebobda araviTari gamarTleba patimrobis sasjelis 

gamoyenebisaTvis. 

rac Seexeboda momCivnebisaTvis Jurnalistad muSaobis akrZalvas 1 

wlis vadiT (miT umetes imis gaTvaliswinebiT, rom masze ar gavrcelda 

Sewyaleba), evropuli sasamarTlos SexedulebiT, es sasjelic 

SeuTavsebeli iyo demokratiul sazogadoebaSi presis rolis 

uzrunvelyofasTan da masac gaaCnda `msusxavi efeqti~ am rolis 

Sesrulebaze. sasamarTlom miuTiTa, rom JurnalistTa saqmianobis 

winaswari SezRudva moiTxovda sruliad gansakuTrebuli yuradRebiT 

ganxilvas da gamarTlebuli SeiZleboda yofiliyo mxolod gamonaklis 

SemTxvevaSi. mocemul saqmeSi ki igi ar iyo gamarTlebuli JurnalistTa 

mier Cadenili darRvevis bunebiT. man daaskvna, rom Jurnalistad 

muSaobis akrZalvis (Tundac SezRuduli vadiT) prevenciuli RonisZiebis 

gamoyenebiT, erovnulma sasamarTloebma daarRvies principi, rom presas 

hqonoda SesaZlebloba, Seesrulebina `modaraje nagazis roli~ 

demokratiul sazogadoebaSi. 

saboloo jamSi, evropuli sasamarTlos didma palatam es sasjelebi 

Seafasa, rogorc araTanazomieri da mkacri im kanonier mizanTan 

mimarTebaSi, rasac isaxavda maTi sisxlissamarTlebrivi msjavrdeba 

Seuracxyofisa da difamaciisaTvis. Sesabamisad, ar aRiara `aseTi 

SezRudvis aucilebloba demokratiul sazogadoebaSi da cno konvenciis 

me-10 muxlis darRveva. 

aqve, aucileblad unda iTqvas, rom iseTi SemzRudveli RonisZieba, 

rogorc aris `jarima~ (Tundac rogorc sisxlissamarTlebrivi sasjeli) 

da kompensacia, SedarebiT iSviaTad ganixilebian `msusxavi efeqtis~ 

mqoned. Tumca, cxadia, saerTo konteqsti yovelTvis miiReba 

mxedvelobaSi. magaliTad saqmeSi Pedersen ad Baadsgaard v. Denmark,24 
romelic Jurnalistebis mxridan policiis mZime ciliswamebas Seexeboda 

(danaSaulis dabraleba), evropulma sasamarTlom maT winaaRmdeg 

gamoyenebuli sasjelebi – jarima (1078 evros ekvivalenturi) da 

24 Pedersen ad Baadsgaard v. Denmark, judgment of 17 December 2004
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kompensacia (13469 evros ekvivalenturi) ar miiCnia gadaWarbebulad da 

iseTad, romelic `msusxav efeqts~ iqoniebda mediis Tavisuflebaze. 

zemoT miTiTebul saqmeSi ki Radio France v. France mTavari redaqtorisa 
da JurnalistisaTvis Sefardebuli sisxlissamarTlebrivi sajeli _ 

`jarima~ evropulma sasamarTlom ar miiCnia gadaWarbebulad da Seafasa, 

rogorc `proporciuli Careva~ reputaciis dacvis kanonier interesTan 

mimarTebaSi. 

asa Tu ise, `msusxavi efeqtis~ koncefcia, udavod gvevlineba presis 

Tavisuflebis uzrunvelyof umniSvnelovanes garantiad. TavisTavad, is 

garemoeba, rom evropuli sasamarTlo presis Tavisuflebis SezRudvis 

saqmeebSi SemzRudveli RonisZiebis Tanazomierebas  `msusxavi efeqtis~ 

WrilSic ganixilavs, naTeli gamovlinebaa presis TavisuflebisaTvis 

sasicocxlo mniSvnelobis miniWebisa. 

 

d) saxelmwifos pozitiuri valdebuleba, daicvas presis 

Tavisufleba 

 

cnobilia, rom gamoxatvis TavisuflebasTan mimarTebaSi 

saxelmwifoebs zogjer warmoSobaT saerTo pozitiuri valdebulebanic, 

vinaidan miCneulia, rom am Tavisuflebis realuri da efeqtiani 

ganxorcielebisaTvis yovelTvis sakmarisi ar aris saxelmwifos mier im 

valdebulebis Sesruleba, rom Tavi Seikavos masSi Carevisagan. evropuli 

sasamarTlos azriT, amisaTvis zogjer SeiZleba aucilebeli gaxdes 

saxelmwifos mxridan Sesabamisi pozitiuri RonisZiebebis gatarebac. 

amasTan, imis gasarkvevad, warmoeSoba Tu ara saxelmwifos pozitiuri 

valdebuleba Sesabamis SemTxvevaSi, mxedvelobaSi miiReba principi, 

romelic safuZvlad udevs konvencias, kerZod _ principi samarTliani 

balansisa, romelic unda miRweul iqnes sajaro interesebsa da 

individis interesebs Soris. 

am saerTo logikidan gamomdinare, demokratiul sazogadoebaSi 

presis sasicocxlod mniSvnelovani rolisa da kidev imis 

gaTvaliswinebiT, rom igi erTsa da imave dros warmoadgens sajaro da 

inidividur interess, gasakviri ar aris, rom pozitiuri valdebulebani 

yvelaze ufro xSirad, saxelmwifos swored presis Tavisuflebis 

uzrunvelyofasTan mimarTebaSi warmoeSoba. presis Tavisuflebis 

SezRudviT xom ilaxeba ara marto informaciebisa Ta ideebis 

gavrcelebis, aramed maTi miRebis Tavisuflebac. 

praqtikulad, pozitiur valdebulebaTa moculoba viTarebisda 

mixedviT ganisazRvreba da igi gulisxmobs im arCevans, romelic unda 

gakeTdes rogorc prioritetebTan, ise arsebul saSualebebTan 

mimarTebaSi. 
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Özgür Gündem-is saqme gamokveTili SemTxvevaa, rodesac aseTi 

arCevani erovnuli saxelmwifos mier zemoaRniSnul orive komponentTan 

mimarTebaSi arasworad iqna gakeTebuli. saqme Seexeboda gazeTsa da mis 

TanamSromlebTan dakavSirebul sxvadasxva incidents (Tavdasxmas, 

Cxrekas, dakavebasa da sisxlisamarTlebriv msjavrdebas) im sababiT, rom 

gazeTi mxars uWerda qurTTa muSaTa partias (PKK) da aqveynebda 

statiebs, romlebic Zaladobis Cadenisaken mouwodebda. 

evropulma sasamarTlom miiCnia, rom gazeTebSi gamoqveynebuli 

statiebis didi umravlesoba rogorc Tavisi SinaarsiT, ise tonalobiTa 

da saerTo konteqstiT ar warmoadgenda Zaladobisaken mowodebas. 

mxolod is garemoeba, rom maTSi gadmocemuli iyo ukanonod 

gamocxadebuli organizaciis wevrTa interviuebi da termini 

`qurTistani~ gamoyenebuli iyo TurqeTis teritoriisgan 

gancalkevebulobis konteqstSi, ar amarTlebda gazeTis gamoxatvis 

Tavisuflebis SezRudvasa da Zaladobis im ukanono aqtebs, romlebic 

ganxorcielda, kerZod _ gazeTis darbevas, Cxrekisa da dakavebis ukanono 

operaciebs. evropuli sasamarTlos azriT, is argumenti, rom gazeTi da 

misi TanamSromlebi mxars uWerdnen qurTTa muSaTa partias, ar 

amarTlebda im faqts, rom saxelmwifos mier ar iqna gadadgmuli 

nabijebi efeqtiani gamoZiebis warsamarTavad da Zaladobis ukanono 

aqtebis winaaRmdeg dacvis uzrunvelsayofad. sasamarTlom miiCnia, rom 

gazeTisa da misi TanamSromlebis mimarT gamoyenebulma RonisZiebebma 

seriozuli ziani miayena gazeTs; maSin, rodesac aseTi RonisZiebebis 

saWiroebis realuri safuZveli ar arsebobda. Sesabamisad, sasamarTlom 

daaskvna, rom TurqeTis mTavrobam `ver SesZlo emoqmeda misi pozitiuri 

valdebulebis Sesabamisad, romelic gulisxmobda gazeTis dacvas 

gamoxatvis Tavisuflebis ganxorcielebis dros~.25 

manve miuTiTa, rom marTalia `pozitiuri valdebulebebi~ ar unda 

yofiliyo gagebuli, rogorc SeuZlebeli an disproporciuli tvirTi 

xelisuflebisaTvis, magram konvenciis xelSemkvreli saxelmwifoebi 

valdebulni iyvnen daecvaT gamoxatvis Tavisufleba, romelsac 

axorcielebdnen masmedia da Jurnalistebi.26 

saxelmwifos pozitiuri valdebuleba, yovelmxriv xeli Seuwyos 

presis Tavisuflebas, pirdapir Tu arapirdapir, asaxulia yvela im 

midgomasa da principSi, romlebic presis TavisuflebasTan mimarTebaSi 

gamoyeneba da romlebic presis Tavisuflebis xelSewyobas emsaxureba. 

gansakuTrebiT aqtualuria saxelmwifos pozitiur valdebulebaTa 

sakiTxi sagangebo mdgomareobis regionSi presis TavisuflebisaTvis 

dawesebul SezRudvebTan mimarTebaSi. sajaro interesebis 

25 Özgür Gündem v. Turkey, judgment of 16 March 2000. 
26
ix. agreTve Council of Europe, 6th European Ministerial Conference on Mass Media Policy, A Media Policy for 

Tomorrow, Political Declaration,Cracow, 2000, DH-MM (2000)4, 67-68. 
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gaTvaliswinebiT, saxelmwifos ufleba aqvs SezRudvebi dauwesos ama Tu 

im gazeTsa an Jurnals, romlis saqmianoba sagangebo mdgomareobis 

regionSi xels uwyobs viTarebis gamwvavebasa da eskalacias. swored aq 

warmoiSoba saxelmwifos pozitiur valdebulebaTa mTeli speqtri: 

uzrunvelyos SezRudvaTa gonivruli farglebi, uflebaTa dacvis, 

uflebamosilebis TviTneburad gamoyenebis sawinaaRmdego garantiebi, maT 

Soris efeqtiani sasamarTlo kontroli presis Tavisuflebis 

gaumarTlebeli anda eqscesiuri SezRudvis Tavidan asacileblad. 

Sesatyvisi magaliTia saqme Çetin and Others v. Turkey, romelic Seexeboda 

sagangebo mdgomareobis regionebis saxelmwifo mmarTvelis mier 

yoveldRiuri gazeTis gamocemisa da gavrcelebis akrZalvas im 

regionebSi, sadac sagangebo mdgomareoba iyo gamocxadebuli. evropulma 

sasamarTlom aRniSna, rom aseTi akrZalvebi, principulad, ar iyo 

SeuTavsebeli konvenciis moTxovnebTan, magram maTi gamoyeneba unda 

daqvemdebareboda mkacrad gansazRvrul wesebs, romlebic 

uzrunvelyofdnen akrZalvis garkveul farglebsa da efeqtian 

sasamarTlo kontrols akrZalvis uflebis borotad gamoyenebis 

aRsakveTad. man mxedvelobaSi miiRo, rom sagangebo mdgomareobis Sesaxeb 

Sida saxelmwifoebrivi aqtebi mmarTvels Zalze farTo uflebamosilebas 

aniWebda, romelic mas SesaZleblobas aZlevda, aekrZala nebismieri 

werilobiTi masalis gavrceleba, romelic miCneuli iqneboda, rogorc 

sazogadoebrivi wesrigisaTvis saSiSroebis Semcveli da SeiZleboda 

aRqmuliyo, rogorc adgilobrivi mosaxleobis agitacia anda uSiSroebis 

Zalebis obstruqcia TavianTi movaleobebis Sesrulebis procesSi. 

aRniSnul aqtebze sakonstitucio kontroli ar vrceldeboda, xolo 

sakuTriv mmarTvelis gadawyvetileba gazeTis akrZalvis Sesaxeb, iseve 

rogorc misi tiraJis amoRebis orderi araviTar dasabuTebas ar 

Seicavda. akrZalvis RonisZiebis gauqmeba ki isev mmarTvelis calmxrivi 

diskreciuli aqtiT iyo SesaZlebeli. yovelive es ki saxelmwifos 

mxridan presis TavisuflebasTan mimarTebaSi rogorc negatiuri, ise 

pozitiuri valdebulebebis Seusruleblobas niSnavda, ris Sedegadac 

rogorc sasamarTlom aRniSna, sagangebo mdgomareobaTa regionSi 

mosaxleobas gaumarTleblad aRekveTa gansxvavebuli informaciebisa da 

ideebis miRebis SesaZlebloba am regionSi momxdari movlenebis Sesaxeb.27

e) publikaciebis winaswari akrZalvis uaryofiTi Sefaseba 

 

27 Çetin and Others v. Turkey, judgment of 13 February 2003. 
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konvenciis me-10 muxli ar krZalavs publikaciis winaswar 

akrZalvas. (amaze metyvelebs me-2 punqtis debuleba, rom azris 

gamoxatvis Tavisufleba SeiZleba daeqvemdebaros garkveul wesebs, 

pirobebs, SezRudvebs da sanqciebs...). 

evropuli sasamarTlos precedentuli samarTalic imas mowmobs, rom 

publikaciis winaswari akrZalvebi ar aris konvenciis me-10 muxlTan 

SeuTavsebeli, gansakuTrebiT maSin, rodesac igi konfidencialur 

informacias Seexeba. Tumca, samagierod, winaswar akrZalvebze evropuli 

kontroli gansakuTrebiT mkacria. es simkacre imiTac gamoixateba, rom 

ama Tu im informaciis publikaciis akrZalvas, rac evropul 

sasamarTlos misi potenciuri zianis gaTvaliswinebiT `aucileblad~ 

SeiZleboda eRiarebina, aRar miiCnevs gamarTlebulad, Tu es informacia 

sxva wyaroebiT mainc gavrcelda.  

adamianis uflebaTa evropulma sasamarTlom Tavisi praqtikiT 

mkveTrad Camoayaliba midgoma: Tu konfidencialuri informacia ukve 

gaxmaurebulia, anu, Tavisi arsiT aRar aris konfidencialuri, misi 

Semdgomi dacva veRar  iqneba miCneuli `aucileblad demokratiul 

sazogadoebaSi~. 

zianis Tavidan acilebis motiviT am informaciis SezRudva, 

gamarTlebuli veRar iqneba, radganac ziani, romelic informaciis 

gamJRavnebas SeeZlo gamoewvia, ukve gamowveulia. Sesabamisad, misi 

Semdgomi akrZalva zianis acilebis motiviT, ukve gaumarTlebelia. 

miCneulia, rom aseT dros JurnalistTa mxridan movaleobebisa da 

pasuxismgeblobis ugulvebelyofa, romlebic informaciis pirveladi 

gaxmaurebis periods ukavSirdeba, veRar gadaswonis xalxis mier 

sazogadoebisaTvis saintereso sakiTxebze informaciis miRebis uflebas. 

am midgomis TvalsaCinoebisaTvis sakmarisia davasaxeloT sami saqme. 

1. Weber-is saqme Seexeboda Sveicareli Jurnalistis msjavrdebas 

imis gamo, rom man sasamarTlo procesTan dakavSirebuli informacia 

gaamJRavna preskonferenciaze. evropulma sasamarTlom aRniSna, rom es 

informacia nawilobriv ukve gamJRavnebuli iyo sxva, wina 

preskonferenciaze da amitom informaciis saidumlod Senaxvis interesi 

aRar arsebobda.28 

Observer and Guardian-is saqme Seexeboda gazeTebisaTvis dawesebul 

SezRudvas, romelic maT ukrZalavda britaneTis uSiSroebis samsaxuris 

yofili oficris memuarebis wignis (Spycatcher-is) gamoqveynebas, 

romelSic igi uSiSroebis samsaxuris saqmianobis meTodebs aRwerda. imis 

gamo, rom aRniSnuli wigni sazRvargareT gamoica da inglisSic 

gavrcelda, evropulma sasamarTlom miiCnia, rom zianis aRkveTa, romelic 

wignis gamoqveynebam uSiSroebis samsaxurs miayena, ukve SeuZlebeli iyo. 

amitom, erovnuli sasamarTloebis gadawyvetileba publikaciis akrZalvis 

28 Weber v. Switzerland,  judgment of 22  May 1990 
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gagrZelebis Sesaxeb nakarnaxevi aRar iyo `mwvave sazogadoebrivi 

saWiroebiT~.29 

TiTqmis identuria Vereniging Weekblad Bluf-is saqme, romelic aseve 

uSiSroebis samsaxuris saqmianobas Seexeboda. sasamarTlom gaiTvaliswina, 

rom wigni xelaxla daibeWda da xelmisawvdomi gaxda farTo 

sazogadoebisaTvis, amitom misi, rogorc saxelmwifo saidumloebis 

dacva, aRar iyo gamarTlebuli me-10 muxlis TvalsazrisiT.30 

saerTo damokidebuleba winaswari akrZalvebisadmi, uaryofiTia. 

evropuli sasamarTlos azriT, vinaidan axali ambebis, rogorc 

produqciis gamoyenebis periodi Zalze xanmoklea, publikaciis 

nebismierma gadavadebam, Tundac mcire droiT, SeiZleba daukargos 

informacias mTeli Tavisi Rirebuleba da gaaqros misdami interesi.31 

amitom, evropulma sasamarTlom daamkvidra saerTo moTxovnebi 

winaswari akrZalvebis gasamarTleblad – igi gamoxatvis Tavisuflebis 

SezRudvis mcire farglebs unda gulisxmobdes da amasTanave, 

uzrunvelyofdes qmediT samarTlebriv misagebels akrZalvis uflebis 

borotad gamoyenebis winaaRmdeg.32 

cxadia, es sruliadac ar aris imis tolfasi, rom publikaciis 

winaswari SezRudva yovelTvis gaumarTleblad Sefasdeba. zemoaRniSnuli 

mxolod saerTo midgomis gamomxatvelia. yovelTvis miiReba 

mxedvelobaSi im zianis seriozulobis xarisxi, romelic publikacias 

konvenciis me-2 punqtiT gaTvaliswinebuli kanonieri interesebisaTvis 

SeiZleboda gamoewvia.33 

 

v) `kvalificiuri privilegiis~ doqtrina. 

 

am doqtrinis arsi imaSi mdgomareobs, rom presis publikacia 

kvalificiur privilegias miiRebs, anu savaraudod (didi albaTobiT) 

iqneba daculi, Tu is sazogadoebrivi interesis sagans Seexeba. es 

doqtrina, marTalia inglisur-amerikulia, magram Tavisi arsiTa da 

suliskveTebiT mTlianad Seesabameba evropuli sasamarTlos praqtikas; 

Tumca, es terminologia iSviaTadaa gamoyenebuli. 

rogorc ukve araerTxel aRvniSneT, sazogadoebrivi interesebis 

mqone Tematika umniSvnelovanesi faqtoria saimisod, rom RirebulebaTa 

konfliqti presis Tavisuflebis sasargeblod gadawydes. amave 

doqtrinis CarCoebSi ganixileba midgoma, romelic gamoiyeneba Tavad im 

sakiTxis gadawyvetisas, warmoadgenda Tu ara publikacia sazogadoebrivi 

29 The Observer and Guardian Newspaper LTD v. The United Kingdom; judgment of 26 November1991. 
30 Vereniging Weekblad Bluf!  v. The Netherlands, judgment of 09 February 1995. 
31 Observer and Guardian, 60. Sunday Times (N 2) v. the United Kingdom, judgment of 26 November 1991, §51. 
32
ix. Ekin Association v. France, judgment of 17 July 2001. 

33
winaswari akrZalvebis Sesaxeb ix agreTve saqme Goodwin v. the United Kingdom, judgment of 27 March, 

1996, Plon v. France, judgment of 18 May 2004. 
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interesis mqone Tematikas: mijniT SemTxvevebSi, Sesabamisi Tematika 

`sazogadoebrivi interesis sakiTxad~ aris aRiarebuli da maSasadame 

`kvalificiuri privilegiis~ dacviT sargeblobs. cxadia, `kvalificiuri 

privilegiis~ daZleva SesaZlebelia, Tuki arsebobs saamiso safuZvlebi. 

aseT safuZvlebad SeiZleba miCneul iqnas araerTi garemoeba, magaliTad, 

realuri an potenciuri zianis seriozuloba, JurnalistTa mxridan 

`movaleobebisa da pasuxismgeblobis ugulvebelyofa~ da sxv. 

rac Seexeba `absolutur privilegias~, adamianis uflebaTa 

evropuli samarTali mas ar cnobs. ar arsebobs arc erTi iseTi faqtori 

Tu garemoeba, calke aRebuli, romelic publikaciis upirobo dacvis 

tolfasi iyos. aseTi piroba SeiZleba ramdenime faqtorma erTobliobaSi 

Seqmnas. magaliTad, rodesac sakiTxi politikuri diskusiebis 

Tavisuflebas Seexeba da amasTanave JurnalistTa mxridan 

ugulvebelyofili ar aris `movaleobani da pasuxismgebloba~ Zalian 

didi albaTobaa imisa, rom sakiTxi presis Tavisuflebis sasargeblod 

gadawydes. ufro Sesatyvisi iqneboda gveTqva, rom is midgomebi da 

kriteriumebi, romelsac gulisxmobs SezRudvis `aucileblobis~ 

Sefaseba da dapirispirebul RirebulebaTa `samarTliani dabalansebis~ 

principi uamravi faqtoris gaTvaliswinebas moiTxovs da gamoricxavs ama 

Tu im publikaciis daculobis absolutur, winaswar garantias. adamianis 

uflebaTa evropuli konvenciis me-10 muxlis samarTalSi absoluturi 

privilegiiT sargeblobs mxolod `azris Tavisufleba~ (adamianis 

ufleba, iqonios sakuTari azri). TviT paralmentis tribunidan 

gakeTebuli gancxadebebis SezRudvac ki SeiZleba gamarTlebulad 

Sefasdes, Tu isini uxeSad da usafuZvlod laxaven sxvaTa reputacias, 

da, miT umetes maSin, rodesac isini warmoadgenen Zaladobisaken 

waqezebas an avrceleben siZulvils.34 

 

7.2.4. JurnalistTa `movaleobani da pasuxismgebloba~ 

 

presis TavisuflebisaTvis miniWebuli ufarToesi farglebi 

dabalansebuli da gawonasworebulia Sesabamisi `movaleobebiTa da 

pasuxismgeblobiT~. gamoxatvis Tavisuflebis Tanaarsi `movaleobebisa da 

pasuxismgeblobisagan~ arc presaa gaTavisuflebuli. ufro metic, 

vinaidan `movaleobebisa da pasuxismgeblobis xarisxi~ yovelTvis 

`Tavisuflebis~ xarisxis proporciulia (wonasworobis 

SesanarCuneblad), logikuria, rom presis Tavisuflebis farTo 

farglebs, Sesabamisad maRali xarisxis `movaleobani da pasuxismgebloba~ 

Seetyviseba. 

34
magaliTisaTvis, ix. saqme Keller v. Hungary (desision of 4 April 2006), romelic Seexeboda deputatis 

sityvis Tavisuflebis SezRudvas parlamentis sesiaze da satelevizio gamosvlis dros gakeTebuli 

gancxadebisaTvis. evropulma sasamarTlom deputatis saCivari `aSkarad usafuZvlod~ miiCnia. 
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arsebiTad ki, JurnalistTa maRali xarisxis `movaleobebsa da 

pasuxismgeblobas~ demokratiul sazogadoebaSi presis umniSvnelovanesi 

roli da sazogadoebriv cxovrebaze misi Zlieri zegavlena ganapirobebs. 

Jurnalisti movale da pasuxismgebelia, ise warmarTos Tavisi saqmianoba, 

rogorc es presis rolsa da daniSnulebas Seesabameba demokratiul 

sazogadoebaSi. aqedan gamomdinare, rodesac ugulvebelyofilia aseTi 

`movaleobani da pasuxismgebloba~, meti legitimuri, moraluri Tu 

iuridiuli safuZveli Cndeba Jurnalistis sityvis Tavisuflebis 

SesazRudad. 

evropuli sasamarTlo calsaxad acxadebs, rom gamoxatvis 

Tavisuflebisagan ganuyofeli movaleobani da pasuxismgebloba presis 

Tavisuflebasac Seexeba; rom es `movaleobani da pasuxismgebloba~ Tavis 

mniSvnelobas iZens maSin, rodesac arsebobs sxva RirebulebaTa, 

gansakuTrebiTFki konvenciis me-10 muxlis me-2 punqtSi miTiTebuli 

kanonieri interesebis xelyofis riski. aseTi riskis albaToba ki 

gacilebiT metia presis didi zegavlenis gamo. 

amitom cxadia, SemTxveviTi ar aris, rom evropuli sasamarTlo 

presis TavisuflebasTan dakavSirebul sxvadasxva saqmeTa ganCinebaSi 

imeorebs, rom presam ar unda gadalaxos gansazRvruli mijnebi, rac 

dadgenilia... `sxva pirTa reputaciis dasacavad~,35 an `erovnuli 

uSiSroebisa da `marTlmsajulebis uSiSroebis uzrunvelsayofad.36 an 

`konfidencialurad miRebuli informaciis dasacavad37... an 

`marTlwesrigisa da danaSaulis Tavidan acilebis interesebisaTvis~38 da 

a.S. 

amgvarad, presis `movaleobani da pasuxismgebloba~ warmodgeba 

swored sxva interesebTan dapirispirebis im didi riskidan, rasac presis 

maRali xarisxis Tavisufleba obieqturad gulisxmobs. 

magram rogor unda moxdes presis Tavisuflebisagan ganuyofeli 

`movaleobebisa da pasuxismgeblobis~ ugulvebelyofis Sefaseba? 

cxadia erTi: sxva RirebulebebTan dapirispirebis faqti jer kidev 

ar aris (da arc SeiZleba iyos) sakmarisi piroba imisaTvis, rom es 

movaloebani da pasuxismgebloba darRveulad miviCnioT. RirebulebaTa 

konfliqtebis saerTod gamoricxva SeuZlebelia. presis davaldebuleba, 

arasdros aRmoCndes sxva RirebulebebTan konfliqtSi, erTi mxriv, 

isedac ar aris aRsrulebadi, meore mxriv, kidevac rom davuSvaT aseTi 

SesaZlebloba, es Tavad presis Tavisuflebas gamoaclis Tavis Zalasa da 

Rirebulebas. aseTi presa verasodes SesZlebs Seasrulos `modaraje 

nagazis~ roli demokratiul sazogadoebaSi. 

35 Lihgens, §41. Oberschlick, §58 da sxva saqmeebi.
36 Observer and Guardian, §59. Sunday Times, §59 da sxva saqmeebi.
37 Dalban §49. 
38 Endo du, §52. 
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amitom, presis TavisuflebasTan mimarTebaSi `movaleobani da 

pasuxismgebloba~ unda warmovadginoT, rogorc Taviseburi 

TviTSezRudvis meqanizmi, romlis amoqmedeba, erTi mxriv, Seamcirebs sxva 

RirebulebebTan dapirispirebis SesaZleblobas, magram, meore mxriv, ar 

daabrkolebs presis mier Tavisi rolis Sesrulebas demokratiul 

sazogadoebaSi. 

evropuli sasamarTlos praqtikas Tu gadavxedavT, davrwmundebiT, 

rom presis Tavisuflebisagan ganuyofeli `movaleobani da 

pasuxismgebloba~ ramodenime mniSvnelovani moTxovnisagan Sedgeba:  

_ izrunos imisaTvis, rom xeli Seuwyos sazogadoebrivi interesis 

sakiTxebze Tavisufal diskusiebs. es moTxovna gulisxmobs sazogadoebis 

swori da saimedo informaciiT momaragebas. 

_ daicvas `dasaSvebi kritikis~ farglebi; 

_ sazogadoebrivi interesis sakiTxebze reportaJebis momzadebisas 

gaataros `samarTlianobis doqtrina~; 

_ sifrTxiliT moekidos uflebebis ganxorcielebas daZabulobisa da 

konfliqtebis regionSi; saWiroebis SemTxvevaSi gaemijnos 

respondentebis mier gamoTqmul Sexedulebebs da izrunos imisaTvis, 

raTa nebsiT Tu uneblied ar gadaiqces siZulvilisa Tu Zaladobis 

momwodebeli gancxadebebis gamavrceleblad. 

visaubroT maT Sesaxeb ufro dawvrilebiT: 

sazogadoebis swori da saimedo informaciiT momaragebis moTxovna 

sakuTriv presis rolidan warmodgeba pirdapir. presa valdebulia 

uzrunvelyos sazogadoeba swori da saimedo informaciiT da ar 

Seiyvanos igi SecdomaSi. es valdebuleba, imavdroulad gulisxmobs 

JurnalistTa mxridan keTilsindisierebasa da Jurnalisturi eTikis 

principebis dacvas.39 

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali 

xazgasmiT miuTiTebs, rom: 

_ `am `movaleobebisa da pasuxismgeblobis~ ZaliT, garantia, 

romelic konvenciis me-10 muxliT Jurnalistebs eZlevaT sazogadoebrivi 

interesis sakiTxebze reportaJebis momzadebas, eqvemdebareba pirobas, 

rom dainteresebuli piri moqmedebdes keTilsindisierad, imisaTvis, raTa 

sazogadoeba uzrunvelyos swori da saimedo informaciiT da amasTanave, 

Jurnalisturi eTikis dacviT~.40 

_ `konvenciis me-10 muxli icavs Jurnalistis uflebas, gaavrcelos 

informacia sazogadoebrivi interesis sakiTxebze im momentidan, rodesac 

isini zust faqtebze dayrdnobiT gaakeTeben keTilsindisier komentars 

39
 Jurnalisturi eTikis princiipebis Sesaxeb ix. evropis sabWos saparlamento asambleis rekomendacia 

1215(1993) Jurnalisturi eTikis Sesaxeb. (teqsti miRebulia 1993 wlis 1 ivliss), agreTve 

saparlamento asambleis rezolucia 1003(1993) Jurnalisturi eTikis Sesaxeb (teqsti miRebulia 

1993 wlis ivliss).
40 Bladet Tromsø et stensaas, §65. 
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da warmoadgenen `saimedo da dawvrilebiT~ informacias Jurnalisturi 

eTikis dacviT~.41 

_ `mis (presis) movaleobas warmoadgens politikisa da 

sazogadoebrivi interesis mqone sakiTxebze informaciisa da ideebis 

gadacema, magram iseTi formiT, romelic Seesabameba mis movaleobebsa da 

pasuxismgeblobas~.42 

_ `Jurnalisti valdebulia imoqmedos keTili ganzraxviT, 

Jurnalisturi eTikis Sesabamisad, imisaTvis, raTa sazogadoeba 

uzrunvelyos swori da saimedo informaciiT~.43

JurnalistTa mxridan sazogadoebisaTvis mcdari informaciis micemas 

da mis SecdomaSi Seyvanas evropuli sasamarTlo ganixilavs 

`movaleobebisa da pasuxismgeblobis darRvevad~. es garemoeba interesTa 

dabalansebis konteqstSi yovelTvis gamoxatvis Tavisuflebis SezRudvis 

aucileblobis mniSvnelovan winapirobad ganixileba. aseTi saqmeebi 

evropuli sasamarTlos praqtikaSi bevria da isini am sakiTxSi evropuli 

sasamarTlos ucvlel pozicias adastureben (amisaTvis sakmarisia 

davasaxeloT bolo droindeli Cump n  and Maz re-s, Pedersen and 
Baadsgaard-is da sxva saqmeebi).

sazogadoebisaTvis swori da saimedo informaciiT momaragebis 

valdebulebebidan, Tvis mxriv, warmodgeba Jurnalistis mier 

informaciis namdvilobis winaswar Semowmebis moTxovna. 

magaliTad, swored am valdebulebis SeusruleblobisaTvis adamianis 

uflebaTa evropulma komisiam ar daicva ori cilismwamebluri statia, 

romlebSic moyvanili faqtebis siswore momCivanma ver daasabuTa. 

komisiam miuTiTa, rom sakiTxis `wanaswari adekvaturi da guldasmiTi 

Seswavla~, ris ganxorcielebac momCivanma ver SesZlo, warmoadgenda 

Jurnalistikis erT-erT fuZemdeblur princips.~44 

amasTanave, miCneulia, rom rodesac Jurnalisti emyareba oficialur 

angariSs, savaldebulo aRaraa damatebiTi mokvlevis Catareba da 

mopovebuli masalis sizustis gadamowmeba.45 

Sesabamisad, Jurnalistis mier saeWvo warmoSobis dokumentebis 

gamoyeneba miCneulia `movaleobebisa da pasuxismgeblobis~ darRvevad. 

Tumca igi yovelTvis ar ganixileba SezRudvis sakmaris safuZvlad. 

evropulma sasamarTlom am mimarTebiT Sesabamisi midgoma SeimuSava 

interesTa dabalansebis konteqstSi. am midgomis mixedviT, yovel aseT 

SemTxvevaSi sakiTxi imisda mixedviT unda gadawydes, aRemateboda Tu ara 

sazogadoebisaTvis Sesabamisi informaciis mowodebis interesi 

41 Fressoz et Roie, §54. 
42 De Haes and Gijsels, §37. 
43 Radio France and others, §37; Colombani and Others v. France 20 June 2002 §65. McVicar v. the United 
Kingdom, judgment 7 May 2002, § 83-86.
44 Appl. N18902/91. H.N. v. Italy, decision of 27 October 1998. 
45 Bladet Tromso and Stensaas. judgment of 20 May 1999. 
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JurnalistTa `movaleobebisa da pasuxismgeblobiT~ nagulisxmeb 

moTxovnebs. magaliTad, Fressoz et Roie-s saqmis ganCinebaSi man amis 

Taobaze aRniSna: `unda ganisazRvros, gadaaWarba Tu ara 

sazogadoebisaTvis informaciis miwodebis interesma im movaleobebsa da 

pasuxismgeblobas, romelic Jurnalistebs ekisrebodaT saeWvo 

warmoSobis dokumentaciis gamoyenebis gamo~.46 

aqve unda aRiniSnos, rom informaciis sinamdvilesTan Sesabamisobis 

moTxovna absoluturi ar aris. ciliswamebis saqmeebze presis 

TavisuflebasTan mimarTebaSi gamoiyeneba saerTo midgomebi: konkretuli 

braldebis dros, Jurnalisti valdebulia warmoadginos braldebis 

Sesatyvisi faqtobrivi safuZveli da, rogorc sxva SemTxvevebSi, 

braldebis dasabuTebulobis xarisxi braldebis simZimis xarisxis 

pirdapirproporciulad ganisazRvreba. ufro mZime braldebas, 

Sesabamisad, ufro wonadi dasabuTeba esaWiroeba. winaaRmdeg SemTxvevaSi, 

aseTi braldebis wamoyeneba `movaleobebisa da pasuxismgeblobis 

darRvevad~ ganisazRvreba. 

evropuli sasamarTlo gansakuTrebul mniSvnelobas aniWebs 

Jurnalistebis mxridan udanaSaulobis prezumfciis principis dacvas. 

rogorc man miuTiTa, demokratiul sazogadoebaSi presis uarsebiTesi 

rolis miuxedavad,  konvenciis me-10 muxliT garantirebuli dacva, maT 

ar aTavisuflebda valdebulebisagan, daecvaT sisxlis samarTlis 

kanoni47 da udanaSaulobis prezumfciis ufleba.48 

Tumca, presaSi vinmes ~damnaSaved~ moxsenieba yovelTvis ar 

gulisxmobs arc `movaleobebisa da pasuxismgeblobis~ da arc sakuTriv 

udanaSaulobis prezumfciis darRvevas. 

am mxriv saintereso saqmea White v. Sweden. SveciaSi orma umTavresma 
saRamos gazeTma gamoaqveyna statiaTa seriali SeerTebuli samefos 

moqalaqis, mozambikeli warmoSobis pirovnebis, vinme entoni uaitis 

Sesaxeb. statiaSi igi daxasiaTebuli iyo, rogorc kriminali, cnobili 

brakonieri da amasTanave, moxseniebuli iyo, rogorc Sveciis premier 

ministris ulof palmes mkvleli. evropulma sasamarTlom miiCnia, rom 

informaciis gadacemisas, Jurnalistebs ar hqondaT darRveuli Sesabamisi 

movaleobani da pasuxismgebloba. jer erTi, maTi informacia emyareboda 

samxreT afrikis uSiSroebis samsaxuris monacemebs. garda amisa, 

gazeTebma sxvadasxva RonisZiebebi gaatares momCivnis pirovnebis Sesaxeb 

informaciis gadasamowmeblad. kerZod – daukavSirdnen kolega 

Jurnalistebs, saxelmwifo moxeleebs, cxovelebisa da bunebis dacvis 

organizaciebs sxvadasxva qveyanaSi. maTi informaciebi erTmaneTs 

emTxveoda. evropulma sasamarTlom miiCnia, rom maT sakmarisi safuZveli 

46 Fressoz et Roie, §52. 
47 Fressoz et Roie, §52. 
48 Du Roy and  Malaurie v. France, judgment of 3 December 2000, §35. 
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gaaCndaT Sesabamisi informaciis gamoqveynebisaTvis, gulwrfelad 

darwmunebulni iyvnen mis simarTleSi da amdenad, - ar hqondaT 

darRveuli `movaleobani da pasuxismgebloba~. 

rac Seexeba sakuTriv udanaSaulobis prezumfciis uflebas, 

evropulma sasamarTlom igi darRveulad ar miiCnia. man ganmarta, rom 

gazeTis redaqtorTa gamarTlebis faqti zemoaRniSnuli informaciis 

gamoqveynebisaTvis, sruliadac ar iyo Sida sasamarTloebis mxridan 

udanaSaulobis prezumfciis darRvevis tolfasi. maTi arc erTi 

gadawyvetileba ar Seicavda debulebas imis Taobaze, rom gazeTebSi 

gamoqveynebuli informacia sinamdviles Seesabameboda. piriqiT, maT 

miuTiTes, rom mtkicebis tvirTi redaqtorebs ekisreboda; maT ki ver 

SesZles informaciis sisworis damtkiceba. redaqtorTa gamarTleba im 

garemoebas daefuZna, rom maT izrunes informaciis gadasamowmeblad, 

romelic, Tavis mxriv, sakmaris safuZvels emyareboda.49

rodesac saqme SefasebiT msjelobas Seexeba, misi sinamdvilesTan 

Sesabamisobis damtkiceba, saerTo wesisamebr, ar ganixileba rogorc 

Jurnalistis `movaleoba da pasuxismgebloba~. evropulma sasamarTlom 

uaryo mosazreba, rom Jurnalists TiTqos unda CamoerTvas ufleba, 

gamoxatos SefasebiTi msjeloba, sanam misi damtkiceba ar SeuZlia.50  

sasamarTlo miiCnevs, rom am moTxovnis Sesruleba SeuZlebelia da 

arRvevs Sexedulebis gamoxatvis Tavisuflebas, romelic warmoadgens 

konvenciis me-10 muxliT gaTvaliswinebuli uflebis umTavres 

komponents.51 

Tumca, aRniSnuli, ra Tqma unda, ar gulisxmobs imas, rom 

`SefasebiTi msjelobis~ mimarT, Jurnalists arasdros warmoeSoba 

`movaleobani da pasuxismgebloba~. piriqiT, rodesac SefasebiTi 

msjeloba sxva pirTa reputacias xelyofs, JurnalistTa `movaleobani 

da pasuxismgebloba~ Zalze aqtualuria. Jurnalisti valdebulia 

TavSekaveba gamoiCinos Tavisi azris gamoxatvisas, moeridos umizezo 

piradul Tavdasxmebsa da Seuracxmyofeli sityvebisa da gamoTqmebis 

gamoyenebas, sxvaTa uflebebis da reputaciis Selaxvas. evropuli 

sasamarTlos ganmartebiT, presis TavisuflebasTan mimarTebaSi me-10 

muxlis me-2 punqtiT gaTvaliswinebuli `movaleobani da 

pasuxismgebloba~ Tavis gansakuTrebul mniSvnelobas maSin iZens, rodesac 

arsebobs sxva pirTa uflebebis darRvevisa da reputaciis Selaxvis 

riski.52

amave sakiTxebs ukavSirdeba sxvadasxva kategoriis pirTa mimarT 

dadgenili `dasaSvebi kritikis~ farglebidan gamomdinare movaleobani da 

pasuxismgebloba~. Jurnalistebi valdebulni arian daicvan `dasaSvebi 

49 White v.  Sweden, decision of 11 January, 2005. 
50 Dalban, §49. 
51 Lingens, §46. Oberschlick (N1), §63. 
52 Fressoz et Roie, §52. 
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kritikis~ farglebi da gansakuTrebuli sifrTxile gamoiCinon iseT 

pirTa mimarT, romlebic daucvelni arian (igulisxmebian kerZo pirebi) 

anda romlebsac pasuxis gacemis SesaZleblobebi SezRuduli aqvT maTze 

dakisrebuli `TavSekavebulobis~ valdebulebis gamo (igulisxmebian 

saxelmwifo moxeleebi). 

JurnalistTa movaleobebisa da pasuxismgeblobis konteqstSi 

ganixileba, agreTve, maTTvis wayenebuli moTxovna, gaataron 

samarTlianobis doqtrina Tavisi saqmianobis ganxorcielebisas. 

aRniSnuli uwinaresad imas gulisxmobs, rom sazogadoebrivi interesis 

sakiTxebze informaciis gaSuqebisas maT unda gamoiyenon e.w. `obieqturi 

da samarTliani reportaJis~ meTodi; ar dauSvan calmxrivi 

informaciebis gadacema da mikerZoebuli komentaris gakeTeba. presis 

muSakebi valdebulni arian, sazogadoebas gadascen gansxvavebuli, maT 

Soris – sapirispiro Sexedulebebi da ideebi. dapirispirebul mxareebs 

maT unda miscen presis saSualebiT TavianTi poziciebis 

sazogadoebisaTvis gacnobis SesaZlebloba.  

aRsaniSnavia, rom masobrivi informaciis sxvadasxva saSualebebis 

specifikurobis gaTvaliswinebiT, evropuli sasamarTlo maT am 

mimarTebiT SedarebiT met Tavisuflebas aniWebs. miCneulia, rom 

obieqturi da samarTliani reportaJis meTodebi SeiZleba icvlebodes 

masobrivi informaciis saSualebebis specifikurobisda mixedviT: 

`nebismieri piri, Jurnalistebis CaTvliT, romelic axorcielebs 

gamoxatvis Tavisuflebas, Tavis Tavze iRebs movaleobebsa da 

pasuxismgeblobas, romlis farglebi damokidebulia mis mdgomareobasa da 

teqnikur saSualebebze~.53 Bladet Tromsø et Sensaas-is saqmis ganCinebaSi ki 
evropulma sasamarTlom kidev ufro daazusta: `obieqturma da 

samarTlianma reportaJma SeiZleba miiRos gansxvavebuli forma, romelic 

SeiZleba damokidebuli iyos informaciis gavrcelebis saSualebaze: arc 

erovnul da arc evropul sasamarTlos ar egebis presis magivrad 

imsjelos imaze, reportaJis rogori teqnika unda gamoiyenos 

Jurnalistma~.54 

samarTlianobis doqtrinis gatareba cxadia imasac moicavs, rom 

uzrunvelyofil iqnes presis kritikaze pasuxis gacemisa da presis 

saSualebiTve misi gadacemis SesaZlebloba. sagulisxmoa, rom aseTi 

SesaZleblobis arsebobis aucilebloba, erTi mxriv, avaldebulebs 

sakuTriv presas, Tavad izrunos saamisod, meore mxriv ki – 

saxelmwifos, uzrunvelyos aseTi SesaZlebloba. saxelmwifos warmoeSoba 

pozitiuri valdebuleba uzrunvelyos samarTlianobis doqtrinis 

gatareba presis mier da mis kritikaze Sepasuxebis SesaZlebloba. 

53 Bladet Tromsø et Sensaas, §63. 
54 Fressoz et Roie §52. 
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evropulma komisiam da sasamarTlom araerTxel miuTiTes, rom 

saerTo principebis mixedviT, gazeTi da sxva kerZo media 

axorcielebdnen redaqciul Tavisuflebas imis gadawyvetisas, 

gamoeqveynebinaT Tu ara esa Tu is statia, komentari Tu werili, 

romlebic warmodgenili iyo kerZo pirTa mier. magram zogjer medias 

kanonierad moeTxoveboda gamoeqveynebina zogierTi masala. magaliTad, 

sapasuxo werili, retraqcia (gamosworeba), bodiSis moxda an ganaCeni 

difamaciis saqmeze. Sesabamisad, zogierT viTarebaSi warmoiSoboda 

saxelmwifos pozitiuri valdebuleba, uzrunveleyo individis azris 

gamoxatvis Tavisufleba Sesabamis mediaSi. yvela SemTxvevaSi 

saxelmwifos unda uzrunveleyo, rom mediis xelmisawvdomobaze uari ar 

yofiliyo TviTneburi da araproporciuli Careva individis gamoxatvis 

TavisuflebaSi, da rom nebismieri aseTi uaris gasaCivreba SesaZlebeli 

yofiliyo sasamarTloSi.55 amasTanave, `TviTnebur uarad~ ar ganixileba 

SemTxvevebi, rodesac sapasuxo werili uxamsobas Seicavs anda sxvagvarad 

arRvevs `dasaSvebi kritikis~ farglebs.56 Tumca saerTod, aRiarebulia 

e.w. `adekvaturi pasuxis ufleba da sapasuxo werilis mimarT 

damokidebuleba ufro liberaluria.57

JurnalistTa `movaleobani da pasuxismgebloba~ da masTan erTad 

`obieqturi da samarTliani reportaJis~ moTxovna, gansakuTrebul 

datvirTvas iZens `konfliqtebisa da sazogadoebaSi daZabuli viTarebis 

dros informaciis gadacemisas, vinaidan isini, nebiT Tu uneblied 

SeiZleba gaxdnen viTarebis eskalaciis mizezi, siZulvilisa da 

Zaladobisaken waqezebis xelSemwyobni. zogierT SemTxvevaSi, `movaleobani 

da pasuxismgebloba~ SesaZloa gulisxmobdes moTxovnas, rom Jurnalisti 

calsaxad gaemijnos interviuebis dros sxva pirTa mier gamoTqmul 

Sexedulebebs. 

Erdogdu and Ince saqmeSi evropulma sasamarTlom SesaniSnavad axsna 

es saSiSroeba da Camoayaliba Sesabamisi midgoma: 

`gamoxatvis Tavisuflebisagan ganuyofeli movaleobani da 

pasuxismgebloba masmediis warmomadgenlebisaTvis gansakuTrebul 

mniSvnelobas iZens konfliqtisa da daZabulobis pirobebSi. 

55 Winer v. The United Kingdom, Commission decision of 10 July 1986. DR 48. gv.154. Earl Spencer and Countess 
Spencer v. The United Kingdom. Commission decision of 16 January 1998. DR 25. gv.26.
56 Melnychyk v. Ukraine, decision of 5 July 2005. 
57

`Sepasuxebis uflebis~ ZiriTadi principebi Camoyalibebulia evropis sabWos ministrTa komitetis 

1974 wels miRebul #26 rezoluciaSi, ministrTa me-4 konferenciis mier 1994 wels miRebul 

rezoluciaSi, agreTve mediaSi politikuri debatebis Tavisuflebis Sesaxeb ministrTa komitetis 

2004 wlis 12 Tebervals miRebul deklaraciaSi. maTi mixedviT, individs unda gaaCndes adekvaturi 

dacvis saSualebani presis publikaciis winaaRmdeg, romelmac xelyo misi piradi cxovreba, pativi, 

Rirseba an reputacia. ix. Resolution (74) 26 on right to reply Position of the individual in relation to press, 
Committee of Ministers, 2 July, 1974. Resolution N2. “Journalistic Freedoms and Human Rights”, 4th European 
Ministerial Conference on Mass Media Policy, The Media in a Democratic Society, Prague, 7-8 December, 1994. 
Council of Europe, Committee of Ministers, Declaration on Freedom of political debate in media, adobted by 
Committee of Ministers on 12 February, 2004. 
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gansakuTrebuli sifrTxiliT unda iqnas Sefasebuli ukanono 

organizaciaTa warmomadgenlebis iseTi Sexedulebebis publikacia, 

romlebic saxelmwifos winaaRmdeg Zaladobisaken mouwodeben... masobrivi 

informaciis saSualebebi aseT dros ewevian did risks, gaxdnen 

siZulvilisa da Zaladobisaken momwodebeli gamosvlebis mxardamWerni. 

xolo maSin, Tu gamoxatuli azri aseT kategorias ar ganekuTvneba, 

xelSemkvrelma saxelmwifoebma sisxlis samarTlis gamoyenebiT ar unda 

SezRudon sazogadoebis mxridan informaciis miRebis ufleba 

saxelmwifos teritoriuli mTlianobis, erovnuli uSiSroebisa Tu 

danaSaulis Tavidan acilebis interesTa sababiT, imisaTvis, raTa zewola 

moaxdinon masmediaze.58 

am midgomis Sesabamisad, evropulma sasamarTlom, raki gamoTqmuli 

gancxadebebi ar Seicavda Zaladobisaken miwodebas, Erdogdu and Ince-s, 
Sürek and Özdemir59-isa da Sürek (N 4)60

 saqmeebSi, dacva isini da cno 

konvenciis me-10 muxlis darRveva. 

maTgan gansxvavebiT, Sürek (N 1)61
da Sürek (N 3)62

 saqmeebSi 

sasamarTlom, radgan sadavo gancxadebebi `Zaladobisaken mowodebad~ 

miiCnia, gamarTlebulad cno Sesabamisi redaqtorebisa da Jurnalistebis 

gamoxatvis TavisuflebaSi Careva da miuTiTa, rom redaqtorebi da 

Jurnalistebi iziarebdnen gamonaTqvamebis avtorTa `movaleobebsa da 

pasuxismgeblobas~ im SemTxvevebSic ki, Tu isini piradad mxars ar 

uWerdnen statiaSi gamoxatul mosazrebebs, vinaidan am gancxadebaTa 

avtorebs maT saSualeba misces sagazeTo nomerSi moewodebinaT 

danaSaulis Cadenisaken. presis Tavisuflebis SezRudva am saqmeebze 

evropulma sasamarTlom `mwvave sazogadoebriv saWiroebad~ miiCnia.63 

interviuebSi gamoTqmul SexedulebebTan gamijvnis valdebuleba 

ufro xSirad wamoiWreba sxva pirTa reputaciis xelyofis dros. 

miCneulia, rom am SemTxvevaSic Jurnalistebi da redaqtorebi iziareben 

gancxadebebis avtorTa movaleobasa da pasuxismgeblobas sxva pirTa 

reputaciis Selaxvis gamo. Tumca, `gamijvnis~ valdebuleba aseT dros 

yovelTvis Tanabrad Zlieri ar aris. magaliTad, rodesac sakiTxi 

sazogadoebrivi interesis sagans Seadgens da masze sajaro debatebis 

konteqstSia gakeTebuli, `gamijvnis~ valdebuleba iseTi Zlieri aRar 

aris. Thoma-s saqmeSi evropulma sasamarTlom miuTiTa: 

`JurnalistebisaTvis imis moTxovna, rom sistematurad da aSkarad 

gaemijnon im citatebis Sinaars, romelmac SesaZloa Seuracxyofa 

58 Erdogdu and Ince, judgment of 8 July .99. 
59 Sürek and ozdemir v. Turkey, judgment of 8 July 99 
60 Sürek (N4) v. Tukrey, judgment of  8 July 1999 
61 Sürek (N1) v. Turkey, judgment of  8 July 1999 
62 Sürek (N3 v. Turkey, judgment of  8 July 1999 
63
amasTan dakavSirebiT ixileT agreTve saqme Çetin and Others v. Turkey (judgment of 5 December 2002), 

romelic Seexeboda perioduli gamocemis akrZalvas regionSi, sadac sagangebo mdgomareoba iyo 

gamocxadebuli.
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miayenos vinmes, gamoiwvios misi aRSfoTeba da reputaciis Selaxva, 

SeuTavsebelia presis funqciasTan – gaavrcelos informacia mimdinare 

movlenebis Sesaxeb arsebul mosazrebebsa da Sexedulebebze.64 

es saqme Seexeboda Jurnalistis msjavrdebas swori informaciis 

gavrcelebis movaleobis darRvevis gamo. man citireba moaxdina sxva 

(misi kolega Jurnalistis) statiisa, romelSic kiTxvis qveS iyo 

dayenebuli sajaro samsaxuris erT-erTi organos keTilsindisiereba. 

Jurnalistma, marTalia, aRniSna, rom sxvisi azris citirebas axdenda, 

magram srulebiT ar gaemijna misi kolegis komentarebs. evropulma 

sasamarTlom miiCnia, rom `movaleobebisa da pasuxismgeblobis~ darRvevis 

aseTi xarisxi sakmarisi ar iyo misi sityvis Tavisuflebis SezRudvis 

gasamarTleblad. 

respondentebis mier interviuSi gamoTqmuli Sexedulebebisadmi 

gamijvnis sakiTxi aqtualuri gaxda cnobili Jersild-is saqmeSic. vfiqrob, 
aq evropul sasamarTlos zomierebisa da samarTlianobis grZnobam 

uRalata da saTanado mniSvneloba ar mianiWa gamoTqmuli 

Sexedulebebisagan gamijvnis aucileblobas. saqme isaa, rom respondentTa 

gamonaTqvamebi rasobrivi siZulvilis gamomxatveli da ukiduresad 

Seuracxmyofeli xasiaTisa iyo (gamoyenebuli iyo yvelaze ufro uxamsi 

da miuRebeli gamonaTqvamebi. magaliTad, Savkanianebi Sedarebuli iyvnen 

gorilasTan, da moxseniebulni, rogorc cxovelebi). Jurnalitma Tavis 

mxriv, araferi daupirispira maT, ar SeekamaTa maT da ar gamoxata Tavisi 

pozicia. evropulma sasamarTlom, marTalia zogadad miuTiTa 

Jurnalistis `movaleobasa da pasuxismgeblobaze~, magram mxolod im 

erTaderT argumentze dayrdnobiT, rom Jurnalistma satelevizio 

gadacemis dros axalgazrdebi `eqstremistebad~ moixsenia, 

gamarTlebulad ar miiCnia Jurnalistis dasja rasistuli ideebis 

gavrcelebis xelSewyobisaTvis.~65 

evropuli sasamarTlos mier am saqmeSi dakavebuli pozicia ar 

Seesabameba mis mierve damkvidrebul saerTo midgomas. aSkaraa, rom 

Jurnalisti (nebsiT Tu uneblied), marTlac gaxda rasistuli 

Sexedulebebis  gavrcelebis xelSemwyobi, rac sul mcire, mas am 

Sexudulebebisagan gamijvnasa da maTi damgmobi poziciis gamoTqmas 

avaldebulebda. vfiqrob, am saqmeSi evropulma sasamarTlom ver miaRwia 

samarTlian balanss Jurnalistis uflebebsa da sxva pirTa reputaciis 

dacvis interess Soris. 

JurnalistTa `movaleobani da pasuxismgebloba~ uamrav sxva 

viTarebasTan mimarTebaSic warmoiSoba da maT moculobas da Sinaarssac 

am viTarebaTa specifikuroba ganapirobebs. 

64 Thoma v. Luxemburg, judgment of 29 May  2001, §34. 
65 Jersild v. Denmark, judgment of 23 September 1994. 
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saboloo jamSi, JurnalistTa `movaleobebiTa da pasuxismgeblobiT~ 

nagulisxmebi moTxovnebi, warmoadgenen presis eqscesiuri Tavisuflebis 

damabalansebel efeqtian saSualebas. 

dabolos, kidev erTi aspeqti: JurnalistebisaTvis dakisrebuli 

movaleobani da pasuxismgebloba Tanabrad Seexeba Sesabamisi mediis 

mesakuTreebs, gamomcemlobasa da mTavar redaqtorebs. Sesabamis 

pasuxismgeblobas, maT Soris zianis anazRaurebis valdebulebas isinic 

iziareben. aRiarebulia maTi pasuxismgeblobis prezumfcia Jurnalistis 

mier difamaciuri gancxadebebis gavrcelebisaTvis. aseTi prezumfcia 

warmodgeba maTi movaleobidan, winaswari kontroli ganaxorcielon 

informaciis gavrcelebaze da aRkveTon difamaciuri an Seuracxmyofeli 

braldebebis gavrceleba. evropuli sasamarTlo miiCnevs, rom Sida 

kanonmdeblobis normebi, romlebic gamomcemlobisa da mTavari 

redaqtorebis pasuxismgeblobis prezumfcias iTvaliswineben, ar 

ewinaaRmdegeboda konvencias, maT Soris, _ arc udanaSaulobis 

prezumfciis princips. ufro metic, rodesac Jurnalisti boroti 

ganzraxviT moqmedebs, redaqtoris pasuxismgeblobis prezumfcia `borot 

ganzraxvasac~ moicavs; Tumca am mimarTebaSi prezumfcia ar aris 

ucilobeli (irrebutable), Tuki igi daamtkicebs, rom Jurnalistisagan 

gansxvavebiT, keTili ganzraxviT moqmedebda.66 mTavari redaqtoris 

pasuxismgeblobis prezumfcia ar moqmedebs mxolod maSin, Tu 

difamaciuri an Seuracxmyofeli ideebi an informaciis Sinaarsi winaswar 

ar iyo cnobili da imavdroulad redaqtors ar hqonda misi 

gakontrolebis SesaZlebloba, magaliTad, imis gamo, rom isini pirdapiri 

eTeriT gadaica. Radio France-s saqmeSi evropulma sasamarTlom 

gaiTvaliswina, rom reputaciis Semlaxavi informacia radioeTeriT 62-

jer gadaica. magram mTavari redaqtoris pasuxismgebloba mxolod am 

informaciis pirvel gadacemasTan mimarTebaSi gamoricxa, vinaidan miiCnia, 

rom yvela danarCen SemTxvevaSi redaqtors ukve gaaCnda viTarebis 

gakontrolebis SesaZlebloba. 

 

66 Radio France and Others v. France, judgment of 30 March 2004. 
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gamoxatvis Tavisuflebasa da sxva pirTa uflebebsa da reputacias Soris 

RirebulebiTi konfliqti Zalze xSiria da es arc aris gasakviri. 

Sexedulebebisa Tu ideebis gamoxatva, iseve, rogorc informaciis gavrceleba, 

maT Soris sazogadoebrivi interesis mqone sakiTxebze, xSirad Seexeba adamianTa 

garkveul jgufsa Tu calkeul pirovnebebs; gamoxatvis Tavisuflebis daculoba 

ki, TavisTavad ukve gulisxmobs imas, rom daculia moqmedeba, romelic Seicavs 

Zalian did risks sxva pirTa uflebebis, maT Soris reputaciis darRvevisa. 

demokratiuli sazogadoebisaTvis damaxasiaTebelia gansxvavebuli azrebisadmi 

Semwynarebloba. es demokratiuli politikuri sistemis arsebiT, aucilebel 

komponentad aris aRiarebuli. amitom, evropuli sasamarTlo, sazogadod 

Semwynarebelia iseTi ideebisa Tu informaciebis publikaciisa, romlebic zians 

ayeneben sxva pirTa uflebebsa da reputacias anda Seicaven imaTi Seuracxyofisa 

Tu satanjvelis risks, vinc isini moismina. amasTanave, es srulebiTac ar 

niSnavs imas, rom gamoxatvis Tavisufleba arasodes izRudeba sxva pirTa 

uflebebisa da reputaciis dasacavad. ra Tqma unda izRudeba da sakmaod 

xSiradac, rodesac amas evropuli sasamarTlo gamarTlebulad miiCnevs. 

aq SeuZlebelia gverdi avuaroT Handyside-s saqmis ganCinebaSi gadmocemul 

ganmartebas, romelSic axsnilia gamoxatvis Tavisuflebis mniSvneloba 

demokratiul sazogadoebaSi da misi daculobis saerTo farglebi. amjerad 

mxedvelobaSi gvaqvs formula _ `Seuracxmyofeli, gamaognebeli an 

SemaSfoTebeli~ (offend, shock or disturb). evropulma sasamarTlom miuTiTa, rom 

konvenciis me-10 muxli icavda ara marto iseT ideebsa da informacias, 

romelsac keTilganwyobiT an indiferentulad egebebian, aramed iseTebsac, 

romlebic Seuracxmyofeli, gamaognebeli an SemaSfoTebelia saxelmwifosa Tu 

adamianTa calkeuli jgufebisaTvis.1 

am debulebis analizi naTlad dagvanaxebs, Tu rogoria ZiriTadi midgoma 

gamoxatvis Tavisuflebasa da sxva pirTa uflebebisa da reputaciis 

RirebulebiTi konfliqtis gadaWrisas. 

1 Handyside, §49. 
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evropuli sasamarTlos praqtikis gacnoba mowmobs, rom Handyside-s 
zemoaRniSnuli formula Zalze xSirad aris moxmobili im momCivanTa mier 

sasamarTlosaTvis wardgenil mosazrebebSi, romelTa gamoxatvis Tavisufleba 

Sesabamisma saxelmwifom sxva pirTa uflebebis dasacavad SezRuda. Cveni 

dakvirvebiT, amis mizezi nawilobriv, isic aris, rom es formula 

sxvadasxvagvari interpretaciis SesaZleblobas iZleva: Prima facie, iqmneba 

STabeWdileba, rom konvenciis me-10 muxliT daculi gamoxatvis Tavisufleba 

moicavs sxvisi Seuracxyofis, gaognebisa da SeSfoTebis uflebas. aris Tu ara 

es marTlac ase? 

imisaTvis, raTa am kiTxvas vupasuxoT, gavarkvioT zemoaRniSnuli debulebis 

mizandasaxuloba im konteqstis gaTvaliswinebiT, ra konteqstSic formula _ 

`Seuracxmyofeli, gamaognebeli an SemaSfoTebeli~ aris gamoyenebuli. 

ase davsvaT sakiTxi: ra aris am formulis mizandasaxuloba _ saerTo 

suliskveTebis gadmocema Tu gamoxatvis Tavisuflebis umaRlesi da 

savaldebulo standartis damkvidreba? 

Cveni SexedulebiT, am formulis mizandasaxuleba saerTo suliskveTebis, 

saerTo midgomisa Tu damokidebulebis gamoxatvaa. 

Tu miviCnevT, rom evropulma sasamarTlom am ganmartebiT gamoxatvis 

Tavisuflebis daculobis umaRlesi da savaldebulo standarti daamkvidra, 

Sedegebi aragonivruli da absurdulic ki iqneba. eWvgareSea, rom formula _ 

`Seuracxmyofeli, gamaognebeli, SemaSfoTebeli~ Zalian afarToebs gamoxatvis 

Tavisuflebis Sinaarsobriv farglebs da, masTan erTad _ im SemTxvevaTa 

wresac, romelic konvenciis me-10 muxlis dacviT isargeblebs, Tuki, ra Tqma 

unda, mas sityva-sityviT da maSasadame iseve farTod gavigebT, rogoradac is 

aris Camoyalibebuli. gamova, rom aseTi `informacia~ da `ideebi~ arasdros ar 

unda SeizRudos sxva pirTa uflebebisa Tu reputaciis dacvis mosazrebebiT. es 

ki yovelTvis gamarTlebuli ver iqneba da cxadia, arc evropuli sasamarTlos 

praqtikaa aseTi. masSi moiZevT uamrav magaliTs imisa, rom sasamarTlom 

gamarTlebulad miiCnia sxvebisaTvis Seuracxmyofeli, gamaognebeli Tu 

SemaSfoTebeli ideebisa an informaciis SezRudva. ufro metic, sakuTriv 

Handyside-s saqmeSic evropulma sasamarTlom gamarTlebulad miiCnia 

sazogadoebrivi moralisa da arasrulwlovanTa interesebis dasacavad momCivnis 

gamoxatvis TavisuflebaSi Careva. amrigad, sxvebisaTvis Seuracxmyofeli, 

gamaognebeli an SemaSfoTebeli ideebi da informacia izRudeba; izRudeba 

sakmaod xSirad da es SezRudva konvenciis safuZvelze xorcieldeba. maS raSia 

saqme, gana Handyside-s ganmarteba ewinaaRmdegeba konvenciasa da evropuli 

sasamarTlos mTel praqtikas? ra Tqma unda, ara. 
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saqmec isaa, rom rogorc aRvniSneT, aRniSnuli formula saerTo 

suliskveTebis maCvenebelia da ara mzamzareuli instruqcia meqanikuri 

gamoyenebisaTvis. igi imas ki ar gansazRvravs, ra unda iyos yovelTvis daculi, 

aramed imas, Tu ra SeiZleba iyos daculi. igi xsnis, rom TviT 

Seuracxmyofeli, gamaognebeli da SemaSfoTebeli `ideebi~ da `informaciac~ ki 

SeiZleba iyos daculi da es Tvisebebi sruliadac ar aris sakmarisi maT 

SesazRudad. Handyside-s ganmarteba ar qmnis Seuracxmyofeli, gamaognebeli an 

SemaSfoTebeli ideebisa Tu informaciis SezRudvisagan dacvis imunitets. aseTi 

ideebi da informacia, ra Tqma unda, SeiZleba SeizRudos, Tu es aucilebelia 

demokratiul sazogadoebaSi. arsebiTad, Handyside-s zemoaRniSnuli debuleba 

ganmartavs SezRudvis pirobas _ `aucilebeli demokratiul sazogadoebaSi~ da 

warmoadgens erTgvar miniSnebas SezRudvis mcire farglebis, `aucilebelis~ 

maRali standartis Sesaxeb. amaze metyvelebs xsenebuli ganmartebis bolo 

winadadebac: `aseTia pluralizmis, Semwynareblobisa da farTo Tvalsawieris 

moTxovnebi, uromlisodac ar arsebobs demokratiuli sazogadoeba.~ am 

winadadebis konteqstSi formula _ `Seuracxmyofeli, gamaognebeli an 

SemaSfoTebeli~ Semdeg logikas gulisxmobs: radgan demokratiuli sazogadoeba 

ar arsebobs pluralizmis, Semwynareblobisa da farTo Tvalsawieris 

moTxovnebis gareSe, amitom saxelmwifom da adamianebma unda aitanon  maTTvis 

Seuracxmyofeli, gamaognebeli Tu SemaSfoTebeli ideebisa an informaciis 

mosmena da, rom amitom, demokratiul sazogadoebaSi maTi SezRudva logikurad 

mxolod iSviaTad SeiZleba aRmoCndes aucilebeli. 

Cveni SexedulebiT, Handyside-s ganmartebis mxolod amgvari interpretaciaa 

gonivruli da Sesabamisi. amgvarad, evropuli sasamarTlos zemoaRniSnuli 

debuleba, romelmac farTo Sinaarsi mianiWa gamoxatvis Tavisuflebas, 

praqtikaSi SedarebiT viwro interpretacias Txoulobs. 

calke sakiTxia, SeiZleba Tu ara saerTod evropuli sasamarTlos zogadi 

xasiaTis ganmartebebis ganmarteba. vfiqrobT, rom SeiZleba da zogjer 

aucilebelicaa, Tu misi gamoyenebis Sesatyvisoba Sesabamis SemTxvevebSi eWvebs 

warmoSobs. 

mocemul SemTxvevaSi, amosavali CvenTvis debulebis mizandasaxuloba iyo. 

evropuli sasamarTlos zogadi xasiaTis ganmartebebis pirdapir gamoyeneba axal 

saqmeebSi maTi urTierTSesatyvisobis Sefasebas moiTxovs. swored es gaxlavT 

precedentuli samarTlis specifika da misi sirTulec. rogorc evropuli 

sasamarTlos mosamarTle zupanCiCi aRniSnavs, cotaa strasburgis sasamarTlos 

praqtikaSi iseTi zogadi xasiaTis ganmartebebi, romelTa gamoyeneba sxva 

saqmeebSi sirTules ar warmoadgens. igi imiT xsnis am garemoebas, rom aseTi 

zogadi xasiaTis ganmartebebi yovelTvis Sesabamisi saqmis faqtobriv da 
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samarTlebriv konteqsts emyareba. amitom maT brmad gamoyenebas sxva saqmeebSi 

dauSveblad miCnevs. zupanCiCis azriT, precedentisa da masTan erTad Sesabamisi 

zogadi xasiaTis ganmartebebis gamoyenebis dros aucilebelia Sesabamis saqmeTa 

faqtobrivi da samarTlebrivi konteqstebis Sedareba.2 

marTlac, romelime `kerZos~ safuZvelze SemuSavebuli `zogadi~, yovelTvis 

SesaZloa ar Seesabamebodes sxva, Tundac msgavs `kerZos~. Sesabamisad, 

bunebrivad warmoiSoba am ori kerZo SemTxvevis Sedarebis saWiroeba maTi 

identurobisa Tu ara, msgavsebis iseTi xarisxiT dadgenis mizniT, romelic 

sakmarisad CaiTvleba Sesabamis garemoebebSi. logikuri svla `kerZodan~ 

`zogadisaken~, xolo Semdeg am `zogadidan~ sxva `kerZosaken~, anu induqciur-

deduqciuri operaciebi cdomilebis ormag safrTxes Seicavs da yuradRebiT 

Semowmebas moiTxovs. aqedan gamomdinare, migvaCnia, rom sasamarTlos zogadi 

xasiaTis ganmartebebi, romlebic konkretuli saqmis konteqstis safuZvelzea 

Seqmnili, frTxilad unda iqnes gamoyenebuli. ama Tu im konkretul saqmeze 

gadawyvetilebis miReba uamravi faqtorisa da niuansis gaTvaliswinebas 

moiTxovs, romelTa safuZvelze saboloo jamSi yalibdeba Sexeduleba imis 

Taobaze, iyo Tu ara mocemul SemTxvevaSi gamoxatvis Tavisuflebis SezRudva 

`aucilebeli demokratiul sazogadoebaSi~. aseTi faqtorebisa da niuansebis 

winaswar gaTvaliswineba ki SeuZlebelia. amitomac SeiZleba moxdes, rom 

sasamarTlos ama Tu im savsebiT swori debulebis gamoyeneba da mis safuZvelze 

saqmis bedis gadawyveta, swori da Sesabamisi ar aRmoCndes. 

zemoaRniSnul problemaze imdenad gavamaxvileT yuradReba, ramdenadac 

aucileblad miviCnieT, gamogvekveTa evropuli sasamarTlos zogadi xasiaTis 

ganmartebebis savaldebulobis erTgvari pirobiTi xasiaTi, raTa Tavidan 

agvecilebina usworo daskvnebis gamotana iseT SemTxvevebTan mimarTebaSi, 

rodesac sasamarTlos esa Tu is gadawyvetileba `ar emTxveva~ mis manamde 

micemul ganmartebebs, anda rodesac sasamarTlos erTi ganmarteba ar emTxveva 

meores. aseTi `Seusabamoebebis~ aRmoCena yovelTvis ver iqneba imis maCvenebeli, 

TiTqos sasamarTlos erTi ganmarteba ewinaaRmdegeba meores, anda sasamarTlos 

gadawyvetileba _ msgavs saqmeze miRebul winare gadawyvetilebas. 

naTeli gamovlineba aseTi `moCvenebiTi winaaRmdegobriobisa~ aris 

Handyside-sa da Otto-Preminger-Institute-s ganmartebebi. Handyside-s ganmartebis 

mixedviT, gamoxatvis Tavisufleba moicavs sxvisi `Seuracxyofis, gaognebisa Tu 

SeSfoTebis uflebas~, vinaidan aseTia tolerantobisa da Semwynareblobis 

moTxovnebi. Otto-Preminger-Institut-is saqmeSi ki evropulma sasamarTlom Tqva, 

rom morwmuneTa religiuri grZnobebis Seuracxyofa ver CaiTvleboda raime 

2 M.Zupan i . On the Interpretation of Legal Precedents and of the Judgments of the European Court of Human Rights, 2004. 
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formiT sajaro diskusiaSi monawileobad, romelic qveynis progress Seuwyobda 

xels. Tu am ganmartebebs sityva-sityviT, pirdapiri mniSvnelobiT gavigebT, 

maSin, pirveli maTganis mixedviT, sxvisTvis Seuracxmyofeli ideebi da 

Sexedulebebi arasdros ar unda SezRuduliyo, xolo meore maTganis mixedviT 

piriqiT – maTi SezRudva yovelTvis gamarTlebulad unda miCneuliyo. ara da, 

arcerTi midgoma ar iqneboda swori. Handyside-s ganmartebis msgavsad, Otto-
Preminger-Institute-is ganmartebac viwrod unda gavigoT. misi dedaazri isaa, rom 
morwmuneTa religiuri grZnobebis Seuracxyofis RirebulebiTi mniSvneloba 

sazogadoebrivi interesis sakiTxebze sajaro debatebis konteqstSi Zalze 

mcirea da naklebad imsaxurebs daculobas. 

aseTive `moCvenebiT Seusabamobad~ SeiZleba miviCnioT evropuli 

sasamarTlos ganmartebebi presis Tavisuflebis sferoSi. igi, erTi mxriv, 

miuTiTebs Jurnalistis movaleobebze, sazogadoeba moamaragos swori da 

namdvili informaciiT da daicvas Jurnalisturi eTikis wesebi. meore mxriv ki 

miuTiTebs, rom Jurnalists aqvs gadaWarbebisa da provokaciis ufleba. cxadze 

cxadia,Krom nebismieri gadaWarbeba Tu provokacia ver iqneba Sewynarebuli 

evropuli sasamarTlos mxridan.3 sasamarTlos Sesabamisi debulebis arsi is 

gaxlavT, rom zogjer gadaWarbeba da TviT provokaciac ki SeiZleba daculi 

iqnas da es garemoebani, calke aRebuli, sruliadac ar aris sakmarisi 

safuZveli maT SesazRudad. 

amgvarad, evropuli sasamarTlos zogadi xasiaTis ganmartebebs pirobiTi 

xasiaTi aqvT da maTi gamoyenebis Sesatyvisoba axal saqmeebSi gonivrul 

safuZvelze unda Semowmdes. 

aqve isic unda aRvniSnoT, rom strasburgis sasamarTlos zogadi 

ganmartebebis pirobiTobis xarisxi yovelTvis erTnairi ar aris. zogierTi 

maTgani, Tavisi Sinaarsidan gamomdinare, ufro met garkveulobas gulisxmobs, 

SedarebiT ufro konkretul wanamZRvrebs eyrdnoba da amis gamo cdomilebis 

nakleb SesaZleblobas Seicavs. Sesabamisad, gaiolebulia misi Sesatyvisobis 

Sefasebac. magaliTad, evropuli sasamarTlos ganmarteba imis Sesaxeb, rom 

difamaciis saqmeebSi reputaciis Semlaxveli informaciis gamavrcelebeli 

valdebulia Tavisi braldebis soliduri faqtobrivi safuZveli warmoadginos, 

difamaciis saqmeTa udides umravlesobaSi `Sesatyvisi~ SeiZleba aRmoCndes. 

magram igives ver vityviT Handyside-s ganmartebaze. debuleba imis Sesaxeb, rom 

gamoxatvis Tavisufleba moicavs Seuracxmyofeli, gamaognebeli da 

SemaSfoTebeli ideebisa Tu informaciebis gavrcelebas, Tu mas pirdapiri 

mniSvnelobiT gavigebT, Zalze xSirad aRmoCndeba Seusabamo. swored amitom igi 

3 magaliTisTvis ix. Radio France and Others v. France, judgment of 30 March 2004. 
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viwro interpretacias moiTxovs da unda miviCnioT, rogorc saerTo 

suliskveTebis gamovlineba, rogorc saxelmZRvanelo principi da erTgvari 

miniSneba dasaSvebi SezRudvis mcire farglebis Sesaxeb. 

Zalze sagulisxmoa amave sakiTxze lucius vildhaberis mosazreba, romelic 

nawilobriv emTxveva Cvensas. igi ar miiCnevs, rom Handyside-s ganmartebas 

mxolod saerTo orientaciis funqcia aqvs (yovel SemTxvevaSi amas pirdapir ar 

miuTiTebs). piriqiT, misi Sinaarsi SedarebiT ufro pirdapiri mniSvnelobiT 

esmis da miiCnevs, rom gamoxatvis Tavisufleba moicavs sxvisi Seuracxyofis, 

gamaognebisa Tu SeSfoTebis uflebas. magram faqtobrivad, mainc aRiarebs am 

debulebis viwro interpretaciis aucileblobas. igi, erTi mxriv, aRniSnavs, 

rom `Seuracxyofis~ ufleba absoluturi ar aris. meore mxriv, miuTiTebs im 

sferoebs, romelsac `Seuracxyofis ufleba~ ver gadafaravs (siZulvilis 

gavrceleba (hate speech) da Zaladobis Cadenisaken waqezeba). mesame mxriv ki 

azustebs, rom `Seuracxyofis ufleba~ uwinaresad sazogadoebrivi interesis 

safuZvelze ideebisa da informaciebis gavrcelebis konteqsts gulisxmobs. erT-

erT Tavis gamosvlaSi vildhaberma aRniSna, rom `Seuracxyofis ufleba~ miznad 

isaxavda sazogadoebrivi interesis mqone sakiTxebze sajaro debatebis 

demokratiuli procesSi monawileobis uzrunvelyofas.4 am nawilSi 

vildhaberis mosazrebas arsebiTad veTanxmebiT. sagulisxmoa, rom 

interpretaciisas amosavali wertili misTvisac am ganmartebis 

mizandasaxulobaa. Tumca, aqve aRvniSnavT, rom arc sazogadoebrivi interesis 

sakiTxebTan mimarTebaSia `Seuracxyofis ufleba~ absoluturi da yovelTvis 

Sesatyvisi. evropuli sasamarTlos praqtikaSi araerTi saqmea iseTi, sadac 

informacia da ideebi sazogadoebrivi interesis sakiTxs Seexeboda. magram 

piradi reputaciis Selaxva mainc ar iqna Sewynarebuli sasamarTlos mxridan.5 

ase rom, `Seuracxyofis ufleba~ arc sazogadoebrivi interesis mqone 

sakiTxebze sajaro diskusiis konteqsts gadafaravs mTlianad; ufro zusti 

iqneboda gveTqva, rom am sferoSi `Seuracxyofis uflebas~ yvelaze meti 

dasayrdeni gaaCnia arsebobisaTvis, magram pirobiTobis garkveuli xarisxi mainc 

arsebobs da amitom arc am sferoSi gamodgeba igi unaklo da savaldebulo 

inst

obs, rom mas pirobiTi 

xasiaTi aqvs da yovelTvis Tanabrad Sesatyvisi ar aris. 

ruqciad. 

ase Tu ise, vfiqrobT, rom b-ni vildhaberiseuli interpretacia formulisa 

_ `offend, shock or disturb~, mainc imis aRiarebas gulisxm

4 Wildhaber Luzius, The right of offend, shock or disturb? – aspects of freedom of expression under the European Court on 
Human Rights. Sixth Annual RTE/UCD Lecture in the series; Broadcasting, Society and the Law. Dublin, 11 October, 2001. 
5 magaliTisaTvis ix. Cump n  and Maz re v. Romania, judgment of 17 December 2004. Keller v. Hungary, dicision of 4 
April 2006. 
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saboloo jamSi, dabejiTebiT SeiZleba iTqvas, rom Handyside-s saqmeSi 

micemuli ganmartebiT, evropulma sasamarTlom gamoxata Tavisi saerTo 

damokidebuleba gamoxatvis Tavisuflebis mniSvnelobisadmi demokratiul 

sazogadoebaSi da saerTo suliskveTeba misi maRali standartiT dacvis 

aucileblobis Sesaxeb. Cveni rwmeniT formula _ `Seuracxmyofeli, 

gamaognebeli an SemaSfoTebeli~, rogorc calke aRebuli, ise mTeli ganmartebis 

konteqstSi imave mizans emsaxureba da warmoadgens garkveul miniSnebas dacvis 

SesaZlo ukiduresi sazRvrebis Sesaxeb. 

aseTi interpretacia mTlianad Seesabameba evropuli sasamarTlos zogadi 

xasiaTis sxva ganmartebebs, romlebSic igive azri sxvadasxvagvarad aris 

gamoTqmuli: ` gamoxatvis Tavisufleba... eqvemdebareba rig gamonaklisebs, 

romlebic ganmartebuli unda iqnas viwrod, ama Tu im SezRudvis aucilebloba 

sarwmunod unda iyos dadgenili~.6
 

`...rodesac saqme Seexeba konvenciis me-10 muxlis pirveli punqtiT 

garantirebul uflebebs, aRniSnuli kontroli unda iyos mkacri, gamomdinare 

maTi mniSvnelobidan, rac araerTgzis aRuniSnavs sasamarTlos. maTi SezRudvis 

aucilebloba sarwmunod unda iqnas dadgenili.~7  

amrigad, sxva pirTa Seuracxyofis, maTi uflebebisa da reputaciis 

Selaxvis dros gamoxatvis Tavisuflebis SezRudva yovelTvis eqvemdebareba 

demokratiul sazogadoebaSi misi SezRudvis aucileblobis Sefasebas. 

cxadia, aseTi aucileblobis Sefasebis dros gansakuTrebuli midgomebi 

gamoiyeneba. am gansxvavebulobas ramdenime faqtori ganapirobebs. kerZod: 

a) konkretuli pirovnebis uflebebsa da reputacias Seexeba saqme, Tu 

adamianTa garkveuli jgufisa; 

b) ra niSniT xdeba Seuracxyofa – rasobrivi, religiuri an sxva 

kuTvnilebis niSniT Tu sxvagvarad. 

qvemoT cal-calkea ganxiluli gamoxatvis Tavisuflebis SezRudvis 

sakiTxebi rogorc pirTa ganusazRvreli wris an adamianTa garkveuli jgufis, 

ise calkeuli, konkretuli individebis uflebebisa da reputaciis dasacavad. 

6
 Observer and Guardian v. the United Kingdom, judgment of 26 November 1991, §59. Sunday Times (N2) v. the United 

Kingdom, judgment of 26 November 1991, §50. Thorgeir Thorgeirson v. Iceland,  judgment of 25 June 1992, §63. 
7 Radio ABC v. Austria, judgment of 20 October 1997. 
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adamianis uflebaTa evropuli konvencia da sasamarTlos Sesabamisi

iurisprudencia dasaSvebad miiCnevs sazogadoebis, misi calkeuli fenebisa Tu

adamianTa garkveuli jgufis uflebebis dasacavad gamoxatvis Tavisuflebis

SezRudvas. mTeli sazogadoebisa Tu adamianTa garkveuli jgufebisaTvis

Seuracxmyofeli, gamaognebeli an SemaSfoTebeli ideebi da informacia

SeiZleba SeizRudos, Tu es aucilebelia demokratiul sazogadoebaSi. aseTi

informaciisa Tu ideebis gavrcelebis dros SeiZleba erTdroulad Seeqmnas

safrTxe ara marto calkeuli individebis (rogorc sazogadoebisa Tu

calkeuli jgufebis wevrebis) interesebs, aramed ama Tu im sajaro

interessac; magaliTad _ sazogadoebrivi moralis dacvas, qveyanaSi religiuri

simSvidis SenarCunebas, sazogadoebriv wesrigs da sxv. Sesabamisad, SezRudvis

gamarTlebulobis Sefasebisas mxedvelobaSi miiReba me-10 muxlis me-2 punqtiT

gaTvaliswinebuli ori kanonieri interesi - `sxva pirTa uflebebi~ da

Sesabamisi esa Tu is sajaro interesi. raki sxvadasxva sajaro interesebis

dasacavad gamoxatvis Tavisuflebis SezRudvis sakiTxebs winamdebare naSromSi

calke Tavebi eZRvneba, amitom amjerad yuradRebas gavamaxvilebT mxolod erT

problemur da naklebad damuSavebul sakiTxze, kerZod – adamianTa jgufis

difamaciaze.

a) sakiTxis dasma

adamianTa jgufis an pirTa ganusazRvreli wris reputaciis dasacavad

gamoxatvis Tavisuflebis SezRudvis problemuroba iqidan warmodgeba, rom

`reputacia~, am sityvis ordinaruli gagebiT, mxolod individisTvisaa

damaxasiaTebeli. igi konkretul subieqts gulisxmobs. `reputaciis~

mflobeli SeiZleba iyos mxolod konkretuli subieqti – fizikuri an

iuridiuli piri.1 aqedan gamomdinare, wamoiWreba sakiTxi, SeiZleba Tu ara

individualuri reputacia Seilaxos iseTi gancxadebebiT, romelebic adamianTa

ganusazRvrel raodenobas an adamianTa garkveul jgufs Seexeba da masSi

calkeuli pirovnebebi dasaxelebuli ar aris. Sesabamisad, - SeuZliaT Tu ara

pirovnebebs, cal-calke Tu erToblivad, aRZran saqme (samoqalaqo sarCeli an

1
ix. The Oxford Companion to Law by David M.Walker. Clarendom Press Oxford, 1980, gv.1061.
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kerZo braldebis saqme) TavianTi reputaciis dasacavad iseTi gancxadebebis

winaaRmdeg, romelSic kritikis obieqtis vinaoba dasaxelebuli ar iyo.
Cveni mizania gavarkvioT, daSvebulia Tu ara es ufleba sazogadod da

Seesabameba Tu ara igi konvenciis me-10 muxls.

b) winaswari komentari

Tavidanve unda aRvniSnoT, rom es sakiTxi ar warmoiSoba rasobrivi,
eTnikuri, religiuri an sxva niSniT jgufur difamaciasTan mimarTebaSi. aseTi

difamacia mravali qveynis kanonmdeblobiT danaSaulad aris gamocxadebuli da

warmoadgens sajaro braldebis saqmes. es Tematika kargad aris damuSavebuli

gamoxatvis TavisuflebasTan dakavSirebul sasamarTlo praqtikaSi.2

es problema warmoiSoba adamianTa jgufis difamaciis yvela sxva

SemTxvevaSi, rodesac aqcenti ar iyo gakeTebuli personaliebze.
adamianTa jgufis difamaciis iuridiuli buneba TavisTavad migvaniSnebs

ramdenime orientirze, romlebic samarTlebrivad swor daskvnebamde

migvaaxloebs.

aSkaraa, rom jgufis difamaciasTan dakavSirebuli sakiTxis gadawyvetaze

uTuod iqoniebs gavlenas ramdenime faqtori, kerZod:
I. xelisuflebis warmomadgenlebs Seexeboda saqme Tu adamianTa sxva

jgufebs;
II. ramdenad didi Tu mcire iyo adamianTa jgufi, vis mimarTac gamoiTqva

difamaciuri gancxadeba;
III. SeiZleboda Tu ara gancxadebis mixedviT personaliebis (konkretuli

pirovnebebis) amocnoba.
gancxadebebi, romlebic pirobiTad SeiZleba miCneul iqnas jgufis

difamaciad, praqtikaSi xSirad ukavSirdeba xelisuflebis, misi calkeuli

rgolebisa Tu institutebis kritikas da gamoxatulia mis warmomadgenelTa

gaupirovnebeli kritikiT. is garemoeba, rom xelisuflebas an mis calkeul

rgols, rogorc kolegiur organos ar unda hqondes ufleba izrunos Tavisi

reputaciis dasacavad, es sadavod ar ganixileba (Cven ukve visaubreT am

2 Jones, Thomas David, Human Rights, Group Defamation, Freedom of Expression and the Law of Nations, The Hague, 
Boston, London, Nighoff Publishers, 1998; Freeman, Monroe H. and Eric M.Freedman, Group Defamation and Freedom 
of Speech: The Relationship Between Language and Violence, Westport: GreenwoodPress, 1995. ix. agreTve, evropuli

sasamarTlos ganCineba saqmeze Garaudy v. France (24.06.2003), romelic Seexeboda ebraelTa masobriv sajaro

difamacias da istoriulad utyuarad dadgenili faqtis _ holokostis uaryofas. evropulma sasamarTlom

miiCnia, rom konvenciis me-17 muxlis ZaliT momCivani veRar moiSveliebda me-10 muxls masobrivi sajaro

difamaciis gamo pasuxismgeblobisagan Tavis dasaRwevad da am nawilSi saCivari miuReblad gamoacxada

konvenciis me-10 muxlTan sagnobrivi SeuTavsebadobis gamo.
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sakiTxebze da avxseniT, rom aseTi midgoma ganpirobebulia xelisuflebis

kritikisadmi Zalze farTo farglebis arsebobiT). mocemul SemTxvevaSi,
sakiTxi Seexeba imas, aqvT Tu ara xelisuflebis warmomadgenlebs ufleba,
aRZran saqme pirovnuli reputaciis SelaxvisaTvis iseTi gancxadebebisaTvis, 

romlebic ar iyo uSualod mimarTuli maT winaaRmdeg pirovnulad. aSkaraa,
rom maTTvis aseTi gancxadebebis winaaRmdeg saqmis aRZvris uflebis miniWeba

miuRebeli iqneboda da gamoiwvevda xelisuflebis kritikis uflebis

gaumarTlebel SezRudvas. magaliTad, gancxadeba imis Sesaxeb, rom

`xelisufleba korumpirebulia~ an `mosamarTleebi mTavrobis dakveTas 

asruleben~, ar aRWuravs xelisuflebis calkeul warmomadgenlebs imis 

uflebamosilebiT, izrunon individualuri reputaciis dasacavad da 

moiTxovon avtoris dasja an Tundac mxolod moraluri anazRaureba. aseTi 

ram miuRebeli iqneboda ara marto zemoaRniSnuli principuli mosazrebis

gamo, aramed sakuTriv difamaciuri gancxadebis metismetad farTo da zogadi 

xasiaTis gamoc. magram viTareba nawilobriv Seicvleba, Tu sagrZnoblad 

daviwroebulia im pirTa wre, romelsac gancxadeba Seexeba; magaliTad, iseTi 

gancxadebis SemTxvevaSi, rom `ama Tu im sasamarTloSi (romelSic sul 5 an 

10 mosamarTlea) yvela mosamarTle meqrTamea~. ufro metad Seicvleba viTareba 

reputaciis dacvis uflebis sasargeblod, Tu gancxadebaSi miniSnebulia 

konkretul mosamarTleze da misi amocnoba SesaZlebelia. cxadia, es 

faqtorebi kidev ufro arsebiTia maSin, rodesac difamaciuri gancxadeba ar 

ukavSirdeba maT samsaxureobriv saqmianobasa da movaleobebs, anda Seexeba 

adamianTa iseT jgufs, romlebic ar arian xelisuflebis warmomadgenlebi. 

magaliTad, gancxadebebi imis Sesaxeb, rom `(ama Tu im) samedicino klinikaSi 

momuSave eqimebis profesionalizmi dabalia~, anda (ama Tu im) `gundis 

fexburTelebi sportuli Sedegebis gasaumjobeseblad dopings iyeneben~, 

gacilebiT meti albaTobiT SeiZleba daeqvemdebaros saqmis aRZvras, vidre 

mosamarTleebis SemTxvevaSi. iseve, rogorc, kidev ufro gaZlierdeba es 

albaToba personaliebze miniSnebis SemTxvevaSi. 

asea Tu ise, sruliad aSkaraa Semdegi samarTlebrivi kanonzomiereba: rac 

ufro mcirea da advilad identificirebadi sakuTriv jgufi adamianebisa, 

romelsac difamaciuri gancxadeba Seexo, miT ufro metia individualuri 

reputaciis Selaxvis SesaZlebloba da masTan erTad – samarTlebrivi 

winapiroba da erTgvari gamarTleba mis dasacavad saqmis aRZvris uflebis 

dasaSvebulobisa, aseve: rac ufro advilad amosacnobia difamaciis 

konkretuli adresati, miT ufro realuria individualuri reputaciis 

Selaxvis faqti da Sesabamisad, miT ufro safuZvliania Sesabamisi 

`msxverplis~ ufleba, moiTxovos zianis anazRaureba. 
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axla SevamowmoT, Tu ramdenad Seesabameba zemoaRniSnuli logikuri

daskvnebi am sferoSi damkvidrebul poziciebs.

vinaidan evropul sasamarTlos am sakiTxze Tavisi mkveTri pozicia jer

ar gamouxatavs, pirvel rigSi mimovixilavT saerTo evropul principebsa da

sxvadasxva qveyanaSi damkvidrebul midgomebs.

g) arasamTavrobo organizacia `me-19~ muxlis mier SemuSavebuli 

principebi 

SeerTebuli samefos arasamTavrobo organizaciam `me-19 muxli~ SeimuSava

gamoxatvis Tavisuflebisa da reputaciis dacvis principebi, romlebic emyareba

saerTaSoriso samarTlis principebs, standartebsa da evropis gaerTianebis

qveynebis praqtikas. am principebis mixedviT, misaRebi ar aris iseTi

kanonmdebloba difamaciis sferoSi, romelic nebas rTavs individs, aRZras

saqme adamianTa iseTi jgufis sasargeblod, romelsac Tavad ar gaaCnia aseTi

ufleba.
`me-19 muxlma~ ganmarta zemoaRniSnuli principi: `jgufs, romelic

iuridiulad ar arsebobs (which have no legal existence), ar gaaCnia

individualuri reputacia am sityvis, raime myari gagebiT (in any credible sense). 
kanoni, romelic icavs aseTi jgufis reputacias, gaumarTlebelia. es principi

vrceldeba SemTxvevaTa orive wyebaze – rodesac pirovneba aRZravs saqmes

difamaciis winaaRmdeg Sesabamisi jgufis yvela wevris sasargeblod da

rodesac igi Civis, rogorc am jgufis wevri. jgufis individualur wevrebs

SeuZliaT aRZran saqme difamaciis winaaRmdeg, ramdenadac maT SeuZliaT

amtkicon, rom isini pirovnulad identificirebulebi arian da pirdapir

daziandnen difamaciis Sedegad~.3 

d) evropuli da sxva qveynebis Sida samarTali da praqtika

evropuli qveynebis Sida samarTali difamaciis sferoSi ZiriTadad

Seesabameba zemoaRniSnul principebs. kanonmdeblobiTa da praqtikiT

damkvidrebulia, rom difamacia unda Seexebodes konkretul pirovnebas. ufro

zustad - difamaciuri gancxadeba, sul mcire, aRqmuli unda iyos imgvarad,
rom igi Seexeba konkretul pirovnebas. swored es garemoeba eyrdnoba

safuZvlad mopasuxis uflebas, aRZras sarCeli an moiTxovos gancxadebis

avtoris sisxlissamarTlebrivi dasja.

3 Article 19, Defining Defamation – Principles on Freedom of Expression and Protection of Reputation, London: Article 19, 
International Centre Against Censorship (2000) gv.5-6.
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evropuli qveynebis sasamarTloebis praqtika mowmobs, rom adamianTa

farTo jgufis mimarT difamaciuri gancxadebebis gamo am jgufis wevrTa

saCivrebi TiTqmis yovelTvis uaryofilia. amasTan, gacilebiT ufro iSviaTia

SemTxvevebi, rodesac sarCelze uaris Tqmis safuZvlad gamoyenebulia

gamoxatvis Tavisuflebis didi mniSvnelobis argumenti. rogorc wesi,
sarCelebze uari efuZneba kanonis moTxovnas, rom difamacia konkretul

(fizikur an iuridiul) pirs unda Seexebodes.
ufro dawvrilebiT:
SeerTebul samefoSi, rodesac difamaciuri gancxadebebi Seexeba adamianTa

jgufs, mis wevrs ar SeuZlia aRZras saqme, Tu ar daamtkicebs, rom gancxadeba

SesaZloa mimarTuli iyo mis winaaRmdeg.4

germaniaSi damkvidrebuli doqtrinisa da sasamarTlo praqtikis mixedviT,

koleqtiuri gancxadebebiT pirovnebis Seuracxyofa SesaZleblad aris

miCneuli, Tu Seuracxyofa mizezobrivad dakavSirebulia am pirovnebasTan.
garda amisa, `adamianTa jgufi~ ar unda iyos Zalze mravalricxovani, igi

gamoyofili unda iyos raime niSniT da ar unda warmoadgendes ubralod

xalxis nawils. garda amisa, SesaZlebeli unda iyos msxverplis pirovnulad

gamorCeva (magaliTad, germaniis federalurma sakonstitucio sasamarTlom

arakonstituciurad cno sisxlissamarTlebrivi msjavrdeba federaluri

armiisa da individualuri jariskacebis Seuracxyofis gamo iseTi

gancxadebebisaTvis, rogoric iyo `jariskacebi potenciuri mkvlelebi arian~.

sasamarTlom miiCnia, rom es gancxadeba warmoadgenda SeiaraRebuli Zalebis

kritikas saerTod da ar iyo uSualod mimarTuli federaluri armiis

jariskacebis winaaRmdeg individualurad.5

safrangeTis kanonmdeblobis mixedviT, difamacia unda Seexebodes fizikur

an iuridiul pirs. savaldebulod ar aris miCneuli, rom pirovnebis vinaoba

pirdapir iyos dasaxelebuli, magram aucilebelia, pirovnebis amocnoba

SesaZlebeli iyos. sarCeli jgufuri difamaciis winaaRmdeg dasaSvebia, Tu

difamaciuri gancxadeba Seexeba adamianTa mcire jgufs da TiToeul maTgans

SeiZleboda Tavi Seuracxyofilad egrZno.6

italiis samarTali moiTxovs, mosarCelem daamtkicos, rom difamaciuri

gancxadeba mas pirdapir Seexeboda.7

4Robertson, Geoffrey & Andrew Nicol, Robertson and Nicol on Media Law, 4th ed., Sweet & Maxwell, London, 2002, 
gv.92.
5 Kommers, Donald P., The Constitutional Jurisprudence of the Federal Republic of Germany, Durham and London: Duke 
University Press, 1997, gv.620.
6 Chavanne, Albert, “Presse-Diffamation” dans Juris-Classeur pénal (Lois Pénales Annexes), no 5, Fasc.90, 1996.gv.19.
7 Jones, Thomas David, Human Rights: Group Defamation, Freedom of Expression and the Law of Nations, The Hague, 
Boston, London: Nijhoff Publishers, 1998.
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aseTive midgomebia damkvidrebuli SveicariaSi. erT-erT saqmeSi, romelic

monadireebis mimarT damamcirebeli komentaris gamo sisxlissamarTlebriv

msjavrdebas Seexeboda, sakasacio sasamarTlom miiCnia, rom aseT farTo

koleqtivze Tavdasxma ver CaiTvleboda am koleqtivis TiToeuli wevris

piradi Rirsebis realur xelyofad, romelic msjavrdebas gaamarTlebda.8 

kanadis samarTali am sferoSi mTlianad emyareba inglisur saerTo

samarTals – mosarCelem unda daamtkicos rom gancxadebebi mis winaaRmdeg iyo 

mimarTuli.9 

SeerTebul StatebSi sasamarTloebi, rogorc wesi, uars acxadeben

difamaciuri samarTali gaavrcelon gaupirovnebeli jgufuri difamaciis

saqmeebze. sasamarTlo praqtikam Camoayaliba sxvadaxva faqtorebi, romlebic

mxedvelobaSi miiReba imis gadawyvetisas, Tu ramdenad gamarTlebulia sarCeli.
magaliTad, dadgenilia, Tu ramdeni wevrisagan Semdgari jgufis wevrs SeuZlia

aRZras saqme difamaciis winaaRmdeg, Tu igi pirdapir dasaxelebuli ar aris

(es raodenobaa 25). jgufis sididesTan erTad, mxedvelobaSi miiReba

difamaciis buneba, difamaciuri gancxadebis avtoris patiosneba, jgufis

struqtura, mosarCelis pozicia am jgufSi, jgufis popularobis xarisxi da

sazogadoebrivi interesis arseboba Sesabamisi sakiTxis sajaro ganxilvis

mimarT.10

rac Seexeba asociaciebsa Tu sxva jgufebs, Tuki isini arian iuridiuli

pirebi, maT, Cveulebriv gaaCniaT sarCelis aRZvris ufleba difamaciis

winaaRmdeg. am TvalsazrisiT yvelaze ufro Sors wavida italia. igi aRiarebs

sarCelis uflebas iseTi erTeulebisaTvis, romlebic ar arian iuridiuli

pirebi, magram eqvemdebarebian samarTlebriv aRiarebasa da regulirebas.

e) evropuli sasamarTlos pozicia

evropul sasamarTlos specialurad arasdros umsjelia da pasuxi ar

gaucia kiTxvaze, Seesabameba Tu ara konvenciis me-10 muxls adamianTa jgufis

wevris ufleba, aRZras saqme difamaciis winaaRmdeg, romelic Seexeba am jgufs

mTlianad. Tumca, mis mier zogierTi saqmis ganxilva impliciturad

gulisxmobda zemoaRniSnuli sakiTxis gadawyvetasac.
saqme Thoma v. Luxemburg Seexeboda Jurnalists, romelmac radioTi

gaakeTa gancxadeba wylisa da tyis komisiis moxeleTa korumpirebulobis

8 Tharin et Consorts c. Debrot et Ministere public du canton de Vaud, 2 April, 1974, 100 IV 43.
9 Brown, Raymond E., The Law of Defamation in Canada, 2d ed (Loose-Leaf), vol 1. Carswell, P.G.44 – 6.60, 6.45-6.48. 
ix. agreTve Bai v.Sing Tao Daily Ltd., (2003) O.Z. No 1917(C.A.Ont).
10 Bromme, Jeffrey S. `Group Defamation: Fire Guiding Factors~ (1985) 64 Texas L.Rev. 591-595.
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Sesaxeb. ormocdaToTxmetma tyis mcvelma da cxra inJinerma sarCeli aRZra

momCivnis winaaRmdeg maTi reputaciis Selaxvis gamo zianis anazRaurebis

moTxovniT.
evropulma sasamarTlom saqme momCivnis sasargeblod gadawyvita da

ZiriTadad daeyrdno saerTo arguments kerZo pirebTan SedarebiT saxelmwifo

moxeleTa mimarT dasaSvebi kritikis farTo farglebis Sesaxeb. marTalia igi

daeTanxme mopasuxe mTavrobas imaSi, rom luqsemburgis wylisa da tyis

komisiaSi muSaobda SezRuduli raodenoba moxeleebisa da amitom isini

advilad amosacnobi iyvnen, magram, saboloo jamSi, daaskvna, rom momCivnis

gamoxatvis TavisuflebaSi Careva ar iyo aucilebeli demokratiul

sazogadoebaSi.
saqme Thorgeir Thorgeirson v. Iceland Seexeboda Jurnalistis dasjas

saxelmwifo moxeleTa, kerZod, policiis TanamSromelTa difamaciisaTvis.
Jurnalistma gamoaqveyna statia reikiavikis policiis TanamSromelTa uxeSobis

Sesaxeb. mopasuxe mTavrobam wamoayena argumentebi, rom Jurnalistis statia

ar warmoadgenda policiis mier Tavisi movaleobebis Sesrulebis kritikas da

igi mxolod da mxolod reikiavikis policiis reputaciisaTvis zianis

miyenebas isaxavda miznad. evropulma sasamarTlom miiCnia, rom Jurnalistis

kritika ar warmoadgenda Tavdasxmas arc reikiavikis policiis yvela wevrze

da arc gansazRvrul wevrebze; rom policiis saqmianoba warmoadgenda

sazogadoebrivi interesis sagans, xolo statiebSi gamoqveynebuli terminebi

gadaWarbebad ver CaiTvleboda. Sesabamisad, man cno konvenciis me-10 muxlis

darRveva.
zemoaRniSnuli saqmeebidan arapirdapir gamomdinareobs Semdegi daskvna:

rogorc Cans, evropuli sasamarTlo aseve iziarebs Tvalsazriss, rom

adamianTa jgufis savaraudo difamacia unda Seexebodes jgufis individualur

wevrebs pirovnulad. es ki faqtis sakiTxia da saqmis garemoebebis mixedviT

unda gadawydes.
amrigad, adamianTa jgufis savaraudo difamaciis dros individualuri

reputaciis dasacavad sarCelis aRZvris ufleba am jgufis wevrisaTvis

konvenciis me-10 muxlTan SeTavsebadad SeiZleba miviCnioT mxolod maSin,
rodesac difamacia mis winaaRmdeg pirovnulad iyo mimarTuli. rogorc Cans,
socialuri koleqtiuri Rirsebis arseboba aRiarebuli ar aris. yovel

SemTxvevaSi gamoxatvis Tavisufleba mTlianad gadaswonis mas.
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8.3.1. koncefciis arsi da zogadi principebi 

 

`dasaSvebi kritikis~ koncefcia, romelic evropulma ssamarTlom 

SeimuSava, warmoadgens erT-erT yvelaze ufro kargad damuSavebul da 

aprobirebul meTods saqmeebze, sadac gamoxatvis TavisuflebiT ilaxeba sxva 

pirTa uflebebi da reputacia (anu Seuracxyofisa da ciliswamebis 

(difamaciis) saqmeebze). Tumca, aRniSnuli koncefciis gamoyenebadobis areali, 

ar Semoifargleba mxolod konkretul individTa kritikis gamarTlebulobis 

SefasebiT. evropuli sasamarTlo mas aqtiurad iyenebs gaupirovnebeli 

kritikis SemTxvevebTan mimarTebaSic. magaliTad, saerTod xelisuflebis, 

mTavrobis, misi romelime organos (maT Soris xelisuflebis adgilobrivi 

organoebis), politikisa Tu ama Tu im sakiTxSi maTi calkeuli 

gadawyvetilebebis gakritikebisas. magram `dasaSvebi kritikis~ koncefciis 

gamoyeneba calkeuli individebis kritikasTan mimarTebaSi warmoadgens 

samarTliani balansis miRwevis saSualebas gamoxatvis Tavisuflebasa da 

Sesabamisi individis reputaciis uflebas Soris. maSin rodesac, saerTod 

xelisuflebis kritikasTan mimarTebaSi dapirispirebul da dasabalansebel 

Rirebulebad gvevlineba ara `xelisuflebis reputacia~, aramed esa Tu is 

sajaro interesi an sxva pirTa uflebebi, romlebsac savaraudod SeeqmnaT 

safrTxe gamoTqmuli gancxadebebis Sedegad. 

`dasaSvebi kritikis~ koncefciis arsi is gaxlavT, rom uzrunvelyos 

gansxvavebuli midgomebi imisda mixedviT, Tu vis an ras Seexeba gamoTqmuli 

kritika. gansxvavebuli midgomebis aucilebloba ki, Tavis mxriv, nakarnaxevia 

araerTi faqtoriT, romelTa gaTvaliswinebis gareSe, SeuZlebelia 

dapirispirebul interesTa samarTliani dabalanseba demokratiul 

saxelmwifoSi. saxelmwifo, erTi mxriv, valdebulia daicvas gamoxatvis 

Tavisufleba, rogorc demokratiuli sazogadoebis erT-erTi sayrdeni, 

pirovnebis TviTrealizaciisa da imavdroulad, sxva uflebebis dacvis 

efeqtiani saSualeba; meore mxriv, valdebulia aRkveTos an Seamciros is 

realuri Tu potenciuri ziani, romelic man Sesabamisi kanonieri 

interesisaTvis SeiZleba gamoiwvios.  

magram saqmec isaa, rom saxelmwifos daintereseba kritikis obieqtis 

interesebis dacvisa, sruliad sxvadasxva xarisxisaa. rac ufro daucvelia 

`kritikis obieqti~ TavisTavad, miT ufro Zlieria saxelmwifos valdebuleba 

misi dacvisa. es gaxlavT mTavari kriteriumi, romelic safuZvlad udevs 

`dasaSvebi kritikis~ koncefcias. am kriteriumis mixedviT, ukve ikveTeba 

dasaSvebi kritikis yvelaze ufro farTo da yvelaze ufro viwro farglebis 
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Sesabamisi obieqtebi. xelisuflebasTan mimarTebaSi, misi dominanturi poziciis 

gamo, dasaSvebi kritikis farglebi yvelaze ufro farToa, kerZo pirebTan 

mimarTebaSi ki, romelTac araviTari xelisufleba da mdgomareoba ar gaaCniaT 

da yvelaze daucvelni arian, aseTi farglebi yvelaze viwroa. Tumca, 

`dasaSvebi kritikis farglebze~ sxva faqtorebic axdens gavlenas. magaliTad, 

konceptualuri Tvalsazrisi imis Sesaxeb, rom politikur sakiTxebze 

Sexedulebebis Tavisuflad gamoTqma uaRresad mniSvnelovania, Zalze 

afarToebs xelisuflebisa da calkeul politikosebTan mimarTebaSi 

gamoTqmuli kritikis dacvis SesaZleblobas.  

kidev erTi mniSvnelovani faqtoria is, Tu ra xarisxiT aris daculi 

Sesabamisi piris gamoxatvis Tavisufleba da pasuxis gacemis ra saSualebebi 

gaaCnia mas. politikosebs, romlebsac tribuna upyriaT xelT, isedac mravali 

saSualeba gaaCniaT kritikaze pasuxis gasacemad. maTgan gansxvavebiT, 

saxelmwifo moxeleebs, ekisrebaT `TavSekavebulobis~ valdebuleba, raTa 

TavianTi gamonaTqvamebiT eWvqveS ar daayenon saxelmwifo samsaxuris 

avtoriteti da miukerZoebloba. es garemoeba aZlierebs politikosebTan 

SedarebiT maTi ukeTesad dacvis saWiroebas da sxva. 

asea Tu ise, `dasaSvebi kritikis~ farglebis gradacia Semdegia:  

aseTi farglebi yvelaze ufro farToa xelisuflebasTan mimarTebaSi 

(gaupirovnebuli kritikis dros). 

Semdgomi Tanmimdevroba ki aseTia: 

_ saxelmwifos umaRlesi Tanamdebobis pirebi da sxva politikosebi 

_ saxelmwifo moxeleebi 

_ kerZo pirebi. 

calkeul SemTxvevaSi, kerZo pirebis mimarT, romelTac gavleniani 

mdgomareoba ukaviaT sazogadoebaSi, dasaSvebi kritikis farglebi farTovdeba. 

xelisuflebasTan mimarTebaSi `dasaSvebi kritikis~ farTo farglebze Cven 

ukve dawvrilebiT visaubreT, rodesac politikuri diskusiis Tavisuflebis 

maRali standartiT daculobis aucilebloba ganvixileT. 

amjerad `dasaSvebi kritikis~ farglebis koncefcias ganvixilavT mxolod 

konkretul individebTan mimarTebaSi. 

 

8.3.2. `dasaSvebi kritikis~ farglebi  

politikosebis mimarT 

 

politikosebis kritikasTan mimarTebaSi `dasaSvebi kritikis~ farglebi 

Zalian farToa. igi emyareba Semdeg garemoebebsa da mosazrebebs: 

a) politikosebis kritika, rogorc wesi, ukavSirdeba politikur da 

sazogadoebrivi interesis mqone sakiTxebze gamoxatvas. Cveulebriv, igi 
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`xelisuflebis kritikis~ konteqstSi ganixileba.  aseT Tavisufal diskusiebs 

demokratiul sazogadoebaSi sasicocxlo mniSvneloba aqvs. amgvari diskusiebis 

mniSvneloba sruliad gansakuTrebul mniSvnelobas iZens, rodesac igi 

uSualod ukavSirdeba xelisuflebis maRal eSelonebs, romlebic yvelaze 

metad arian pasuxismgebelni im mizanTa ganxorcielebaze, romlebic maT 

xalxma dausaxa, da romelTa ganxorcielebasac igi samarTlianad moiTxovs da 

elis, kerZod – maTive uflebebis dacvasa da saerTo keTildReobisaTvis 

zrunvas. swored `xelisuflebis miznebs~ eyrdnoba da misgan gamomdinareobs 

sayovelTaod (demokratiul sazogadoebaSi) gavrcelebuli da damkvidrebuli 

Sexedulebebi da praqtika imis Taobaze, rom `xelisuflebis mwvave kritika~ 

nebadarTulia, rom politikuri debatebis dros dasaSvebia mwvave, 

gamaRizianebeli, usiamovno da mkvaxe Tavdasxmebi xelisuflebis 

warmomadgenlebze, rom mcdari gancxadebebi Tavisufali kamaTis dros 

gardauvalia da isini daculi unda iqnes, raTa azris gamoxatvis 

Tavisuflebas hqondes sahaero sivrce, romelic mas esaWiroeba 

gadarCenisaTvis; 

b) politikosebma politikur sarbelze Tavisi moRvaweobiT TviTonve 

aqcies TavianTi Tavi sazogadoebis mxridan gansakuTrebuli yuradRebis sagnad. 

maTi TiToeuli qceva, moqmedeba Tu sityva, da xSirad piradi cxovrebac ki, 

sazogadoebrivi interesis sagans Seadgens. amitom, miCneulia, rom maT meti 

moTmineba unda gamoiCinon kritikis mimarT da valdebulni arian ataron is 

tvirTi, romelic politikur sarbielze moRvaweobas uTuod axlavs; 

g) maT politikuri tribuna upyriaT xelT TavianTi mdgomareobis 

wyalobiT da Tavdacvis kidev sxva mraval saSualebas floben usamarTlo 

kritikaze pasuxis gasacemad. 

am mizezTa gamo, maTi kritikis dros, erTi mxriv, gamoxatvis 

TavisuflebisaTvis Tanaarsi `movaleobani da pasuxismgebloba~ naklebad aris 

SemzRudveli, xolo meore mxriv, saxelmwifos valdebuleba da daintereseba 

maTi reputaciis dacvisa naklebia.1 

Sesabamisad, rodesac saqme politikosTa kritikas Seexeba da igi 

sazogadoebrivi interesis mqone sakiTxze sajaro debatebis konteqsts 

ukavSirdeba, gamoxatvis Tavisufleba sargeblobs aSkara da gamokveTili 

prioritetiT reputaciis daculobisa da maT zogierT sxva uflebasTan 

mimarTebaSi. gamoxatvis Tavisufleba TiTqmis absolutur xasiaTs iZens; 

mxolod metismetad `uxamsi kritika~ da kidev iseTi SemTxvevebi eqceva dacvis 

                                                          
1
am sakiTxze ixileT `mediaSi politikuri debatebis Tavisuflebis Sesaxeb~ evropis sabWos ministrTa 

komitetis deklaraciis (12.02.2004) VI muxli, romlis mixedviT, Sida samarTali ar unda iTvaliswinebdes 

mkacr sanqciebs mediisaTvis politikosebis gakritikebis gamo.
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farglebs gareT, rodesac saqme Seexeboda politikosis seriozul da 

amasTanave, sruliad usafuZvlo braldebas. 

zemoaRniSnuli midgomebi adamianis uflebaTa evropul samarTalSi 

mkveTradaa Camoyalibebuli. debulebebi politikosis mimarT `dasaSvebi 

kritikis~ farTo farglebis Sesaxeb Sesabamis saqmeTa ganCinebebSi 

saxelmZRvanelo principadaa gamocxadebuli: `politikosTa mimarT dasaSvebi 

kritikis farglebi ufro farToa, vidre kerZo pirTa mimarT. am 

ukanasknelisagan gansxvavebiT, igi valdebulia gamoaCinos moTmineba 

Jurnalistebisa da mTeli sazogadoebis mxridan misi TiToeul sityvisa Tu 

moqmedebebisadmi gamoCenili gansakuTrebuli yuradRebis gamo. ueWvelia, rom 

konvenciis me-10 muxlis me-2 punqti icavs TiToeuli adamianis reputacias da 

maSasadame igi vrceldeba politikoszec. magram aseT dros misi reputaciis 

dacvis aucileblobas gadaswonis politikis sakiTxebze Tavisufali diskusiis 

sazogadoebrivi interesi~.2 

rodesac am winaswarve TiTqmis uzrunvelyofil prioritets emateba sxva 

faqtorebic, romlebic aseve gamoxatvis Tavisuflebis sasargeblod moqmedebs 

(magaliTad, saqme Seexeba presis Tavisuflebas, saqme gvaqvs `SefasebiT 

msjelobasTan~ da ara `faqtebis mtkicebasTan~ Jurnalisti moqmedebs 

keTilsindisierad da ara boroti ganzraxviT da sxv.) TiTqmis araviTari Sansi 

aRar rCeba gamoxatvis Tavisuflebis SezRudvis gasamarTleblad. 

magaliTad, saqmeSi Lingens v. Austria es aspeqtebi erTdroulad gamovlinda 

da evropulma sasamarTlom TiToeul maTgans saTanado mniSvneloba mianiWa. 

lingensis saqme erT-erTi TvalsaCinoa politikis sferoSi gamoxatvis 

Tavisuflebis dacvis sakiTxebze konceptualuri midgomebisa da samosamarTlo 

samarTlis Sesabamisi tendenciebis CamoyalibebisaTvis: 

1975 wels, avstriaSi sayovelTao arCevnebis Semdeg ebraelTa saarqivo 

centris Tavmjdomarem simon vizentalma avstriis liberaluri partiis 

Tavmjdomares f.peters brali dasdo masSi, rom me-2 msoflio omis dros is 

msaxurobda CC-is brigadaSi. kanclerma bruno kraiskim satelevizio 

interviuSi aqtiurad daicva peteri da vizentals brali dasdo `mafiozuri 

meTodebis~ gamoyenebaSi. amis Semdeg Jurnalistma g.lingensma gamoaqveyna ori 

statia, saxelwodebiT `peteris saqme~, romelic Seexeboda am movlenebs da 

CC-is im brigadis saqmianobas, sadac peteri msaxurobda. statiaSi gakeTebuli 

iyo daskvna, rom peteris warsuli mas, rogorc avstriel politikoss, 

miuRebels xdida. statiaSi gakritikebuli iyo kraiskic; misi satelevizio 

gamosvla Sefasebuli iyo, rogorc `yvelaze mdabio oportunizmi~, xolo misi 

                                                          
2
magaliTisaTvis ix. Lingens v. Austria, judgment of 8 July 1986, § 92; Oberschlick (N2)v. Austria,  judgment of 1 July 

1997, §59. 
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pozicia ki, _ rogorc `amoraluri da uRirsi~ da nacizmis msxverplisadmi 

utaqto damokidebulebis gamomxatveli. 

kraiskis sarCelis safuZvelze, venis sasamarTloebma lingensi scnes 

damnaSaved difamaciaSi (avstriis sisxlis samarTlis kodeqsis 111-e m.) da 

miusajes jarima. 

lingensis azriT, mis, rogorc politikuri Jurnalistis movaleobas 

warmoadgenda Tavisi Sexedulebebis gamoxatva da sazogadoebisaTvis gacnoba. 

kanclers ki, rogorc politikoss, romelic miCveuli iyo Tavis oponentebze 

Tavdasxmas, TviTonac unda hqonoda sxvebisagan Tavdasxmis molodini. 

mopasuxe saxelmwifos azriT, igi valdebuli iyo gamoeyenebina Tavisi 

diskreciuli uflebamosileba da gaetarebina RonisZiebebi, romelTac 

aucileblad miiCnevda saimisod, rom politikuri dikusiebi ar gadazrdiliyo 

pirad SeuracxyofaSi. 

strasburgis saerTaSoriso sasamarTlom konvenciis me-10 muxli am 

saqmeze darRveulad miiCnia. man ar gaiziara venis sasamarTloebis pozicia, 

TiTqos presis amocanas mxolod informaciis gadacema warmoadgenda; misadmi 

damokidebulebis gamoxatva ki, mxolod mkiTxvelis ufleba iyo. saerTaSoriso 

sasamarTlom miiCnia, rom erovnuli kanoni, romelic Jurnalistisagan 

moiTxovda, daemtkicebina Tavisi azrebis siswore da namdviloba, 

gansakuTrebiT ki maSin, rodesac isini politikur figurebs Seexeboda, 

umarTebulod zRudavda gamoxatvis Tavisuflebas da ar iyo aucilebeli 

demokratiul sazogadoebaSi. sasamarTlom aRniSna, rom momCivanma ver SesZlo 

faqtebis damtkiceba; magram miiCnia, rom mocemul SemTxvevaSi es ar iyo 

arsebiTi, radgan lingensis statiis ZiriTadi arsi `SefasebiTi msjelobas~ 

gulisxmobda da faqtebis sakiTxi mTavari ar iyo. 

sasamarTlo daeydno Handyside-s precedentul saqmeze SemuSavebul 

debulebas imis Taobaze, rom me-10 muxliT daculi iyo Seuracxmyofeli, 

gamaognebeli an SemaSfoTebeli ideebi da informaciac, vinaidan aseTi 

pluralizmis gareSe ar arsebobda demokratiuli sazogadoeba. sasamarTlom 

xazi gausva presis uflebas, gaekritikebina politikuri liderebi, romelTa 

cxovreba da saqmianoba sazogadoebrivi interesis sagans warmoadgenda, agreTve, 

im garemoebas, rom Sesabamisi informaciis miReba sazogadoebriobisaTvis 

aucilebeli iyo swori politikuri arCevanis gasakeTeblad. sasamarTlom 

miuTiTa politikosTan mimarTebaSi dasaSvebi kritikis farTo farglebze da 

mis valdebulebaze, moeTmina misi, Tundac Zalian mkacri kritika. sasamarTlom 

saTanado mniSvneloba mianiWa imasac, rom Jurnalisti keTilsindisierad 

moqmedebda da ara boroti ganzraxviT. 

zemoaRniSnul mosazrebaze dayrdnobiT, sasamarTlom miiCnia, rom 

politikosis reputaciis dasacavad, Jurnalistis mier azris Tavisuflad 
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gamoxatvis uflebaSi Careva mocemul SemTxvevaSi ar iyo `aucilebeli 

demokratiul sazogadoebaSi~. 

evropuli sasamarTlos praqtikis gacnoba mowmobs gamoxatvis 

Tavisuflebis TiTqmis calsaxa prioritets, rodesac saqme politikosis 

kritikas Seexeba. igi ar moiTxovs, rom `faqtebi~ absoluturi sizustiT iyos 

damtkicebuli. is sakmarisad miiCnevs, Tundac mcire faqtobrivi safuZvlis 

warmodgenas. rodesac saqme `SefasebiT msjelobas~ Seexeba, misi 

damokidebuleba kidev ufro calasaxaa maSinac ki, rodesac politikosis 

winaaRmdeg aSkarad polemikuri da Seuracxmyofeli gamoTqmebebi iyo 

gamoyenebuli. aseT dros sasamarTlo iTvaliswinebs saerTo politikur 

konteqsts, movlenaTa winare istorias da zogjer imasac ki, asaxavda Tu ara 

politkosis mimarT gamoyenebuli epiTetebi im sazogadoebriv reaqcias, 

romelic politikosma Tavisi ama Tu im qmedebiT gamoiwvia; xolo rodesac 

sadavoa TavisTavad is garemoeba, `faqtebis gadmocemasTan~ hqondaT saqme Tu 

`SefasebiT msjelobasTan~, evropuli sasamarTlo midrekilia moiZios 

Sesabamisi argumentebi, raTa sadavo gancxadebebs `SefasebiTi msjelobis~ 

kvalifikacia misces da am gziT daicvas sityvis Tavisufleba.3 

am mxriv saintereso saqmea Unabihangige initiative informationsveiefalt v. 
Austria.4 

momCivani asociacia aqveynebda periodul gamocemas saxelwodebiT 

`tatblati~. 1992 wels man gamosca broSura, romelSic mkiTxvels 

sTavazobda avstriis Tavisuflebis partiisaTvis gaegzavnaT `mciredi 

saCuqrebi misi rasistuli propagandis pasuxad~. statiaSi moxseniebuli iyo 

partiis lideri iorg haideri,5 gamoqveynebuli iyo am partiis wevrTa sia 

misamarTebisa da telefonis nomrebis miTiTebiT. sasamarTlom haideris 

mimarTvis safuZvelze gamosca amkrZalavi brZaneba da miuTiTa, rom mtkiceba 

rasistuli propagandis gawevis Sesaxeb, faqtis konstatacia iyo da ara 

SefasebiTi msjeloba. 

evropulma sasamarTlom ganCinebaSi miuTiTa, rom sakiTxi im droindel 

politikur konteqstSi unda Sefasebuliyo, kerZod – im reaqciis 

gaTvaliswinebiT, romelic mohyva haiderisa da avstriis Tavisuflebis partiis 

iniciativiT Catarebul sazogadoebrivi azris gamokiTxvas 

`arakontrolirebadi imigraciis~ Sesaxeb. 

                                                          
3

d.g.harisi, m.o.boili da s.uorbriki miuTiTeben, rom politikosTa kritikis sakiTxebze evropuli 

sasamarTlo ixreba iqiTken, rom gamonaTqvami miakuTvnos `SefasebiT msjelobas~ da ara `fatebis gadmocemas~, 

xolo maSin, rodesac faqtebs miakuTvnebs, midrekilia daamtkicos, rom misi avtori keTili ganzraxviT 

moqmedebda. ix. D.G.Harris, M.O’ Boyle, C.Warbrick, Law of the European Convention on Human Rights, 1995, gv.400. 
4 Unabihangige initiative informationsveiefalt v. Austria, judgment of 26 February 2002. 
5
iorg haideri _ ukiduresad memarjvene Sexedulebebis mqone cnobili avstrieli politikuri da saxelmwifo 

moRvawe, avstriis Tavisuflebis partiis lideri. misi sxvadasxva gamonaTqvamebis  gamo, mas brals sdeben 

nacionalizmsa da neonacizmSi
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saerTaSoriso sasamarTlom aRniSna, rom avstriis mTavrobis argumenti 

imis Sesaxeb, rom rasistul propagandaSi dadanaSauleba Zalze seriozul 

braldebas warmoadgenda da Tavisi mniSvnelobiT kriminalur moqmedebebSi 

dadanaSaulebas uTanabrdeboda, SeiZleboda gaziarebuli yofiliyo kidevac 

JurnalistTa `movaleobebisa da pasuxismgeblobis~ konteqstSi; magram saqmis 

garemoebebi mowmobdnen, rom ar arsebobda Jurnalistis mxridan raime niSani 

sinamdvilis winaswarganzraxuli ugulvebelyofisa mkiTxvelisaTvis 

informaciis miwodebisas. ufro metic, misi mtkiceba ar warmoadgenda umizezo 

personalur Tavdasxmas. igi uSualod ukavSirdeboda konkretul politikur 

viTarebas da warmoadgenda erTgvar wvlils sazogadoebrivi interesis mqone 

sakiTxis sajaro ganxilvaSi. 

saerTaSoriso sasamarTlom uaryo avstriis mTavrobis argumenti imis 

Taobaze, rom, ramdenadac Jurnalistis gancxadebebi faqtebs Seexeboda, amitom, 

maTi siswore utyuar damtkicebas saWiroebda. evropulma sasamarTlom aRniSna, 

rom iseTi qmedebis Cadenis damtkiceba, rogoric iyo `mtrobisaken waqezeba~ 

(rasac rasistuli propaganda Cveulebriv gulisxmobs), SeiZleboda mxolod 

sisxlissamarTlebrivi proceduris Sedegad da, rom danaSaulis Cadenis 

braldebis safuZvlianobis dadgenis sizustis xarisxi Znelad Tu Seedreboda 

im sizustes, romelic Jurnalists unda daecva Tavisi azris gamoxatvisas 

sazogadoebrivi JReradobis mqone sakiTxze SefasebiTi msjelobis dros. 

momCivanma gamoaqveyna is, rac SeiZleboda ganxiluliyo, rogorc 

sazogadoebrivi interesis mqone sakiTxze patiosani komentari. amitom, 

evropuli sasamarTlo ver daeTanxmeboda im kvalifikacias, romelic avstriis 

sasamarTloebma Jurnalistis mtkicebebs misces. 

saerTaSoriso sasamarTlom dasZina, rom saerTod, Jurnalisturi 

publikaciebi xSirad xasiaTdebodnen garkveuli gadaWarbebiT da yovelTvis ar 

emyarebodnen konkretul faqtobriv safuZvels; magram mocemul SemTxvevaSi 

amgvar viTarebasTan ar hqondaT saqme. Sesabamisad, man cno konvenciis me-10 

muxlis darRveva. 

aseve daicva evropulma sasamarTlom sust faqtobriv monacemebze 

dayrdnobili polemikuri xasiaTis statia saqmeze Dichand and others v. Austria.6 
momCivanma gazeTSi gamoaqveyna statia, romelSic gaakritika advokati, 

parlamentis sakanonmdeblo komitetis Tavmjdomare b-ni grafi. b-ni grafi, 

imave dros, erT-erT saqmeSi arakeTilsindisieri konkurenciis Sesaxeb, 

warmoadgenda momCivnis konkurentis interesebs. statiaSi b-ni grafi 

gakritikebuli iyo imis gamo,rom man ar Sewyvita Tavisi saadvokato praqtika 

saxelmwifo samsaxurSi Sesvlis miuxedavad. statiaSi aseve naTqvami iyo, rom 

misi sakanonmdeblo komitetis Tavmjdomared yofnis periodSi miRebuli iqna 

                                                          
6 Dichand and others v. Austria, judgment of 26 February 2002. 
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Sesworeba, romelic momgebiani iyo im gamocemebisaTvis, vis interesebsac igi 

warmoadgenda. statiaSi saubari iyo agreTve mis `samarcxvino poziciaze~, 

romelic man daikava satelevizio gamosvlis dros. 

erovnulma sasamarTlom gamosca amkrZalavi brZaneba, ramdenadac misi 

SexedulebiT, zemoaRniSnuli mtkicebebi uTanabrdeboda Seuracxyofas da 

Seexeboda faqtebs, romelTa WeSmariteba momCivnebma ver daamtkices. 

evropulma sasamarTlom miiCnia, rom statiaSi gadmocemuli iyo 

SefasebiTi msjelobisaTvis sakmarisi faqtobrivi safuZveli. amitom, 

mTlianobaSi, igi unda miCneuliyo, rogorc keTilsindisieri da patiosani 

komentari sazogadoebisaTvis interesis mqone sakiTxze. b-ni grafi politikur 

moRvawes warmoadgenda da im faqts, rom politikuri moRvawis politikuri 

saqmianoba da biznesi ar iyo erTmaneTisagan gamijnuli, SeiZleboda gamoewvia 

sazogadoebrivi rezonansi. 

evropulma sasamarTlom aRiara, rom marTalia statia sust faqtobriv 

monacemebs eyrdnoboda da politikuri xasiaTisa iyo, magram igi ar arRvevda 

politikosis mimarT dasaSvebi kritikis farglebs da cno konvenciis me-10 

muxlis darRveva. 

saqme Ukrainian Media Group v. Ukraine Seexeboda gazeTis dajarimebas 

ukrainaSi saprezidento arCevnebis dros prezidentobis or kandidatze 

gamoqveynebuli statiebisaTvis, romlebSic isini prezident kuCmasTan farul 

aliansSi iyvnen `mxilebuli~. miuxedavad imisa, rom statiebi `SefasebiT 

msjelobasTan~ erTad `faqtebis gadmocemasac~ Seicavda, evropulma 

sasamarTlom aRniSna, rom statiebi ZiriTadad fokusirebuli iyo 

prezidentobis Sesabamisi kandidatebis, rogorc politikuri figurebis 

kritikaze, maT savaraudo SeTanxmebebze prezident kuCmas administraciasTan 

da miiCnia, rom mTlianobaSi statiebi `SefasebiTi msjelobis~ farglebSi 

Tavsdeboda. sasamarTlom miuTiTa, rom marTalia publikaciebSi gamoyenebuli 

iyo mkacri, polemikuri da sarkastuli ena da kandidatebi uTuod 

Seuracxyofilebi iyvnen, magram isini, romlebmac politikosis profesiis 

arCeviT Segnebulad TviTonve daiyenes Tavi kritikis qar-cecxlis qveS, 

valdebuli iyvnen ezidaT es tvirTi demokratiul sazogadoebaSi. evropulma 

sasamarTlom daaskvna, rom Sesabamis garemoebebSi prezidentobis kandidatTa 

reputaciis dacvis interesi ver gadaswonida saarCevno kampaniisa da masSi 

monawile pirTa Sesaxeb kanonieri politikuri diskusiis sajaro interess.7

evropuli sasamarTlos praqtikaSi iseTi saqmeebic gvxvdeba, rodesac 

sasamarTlom daicva ara Tu mxolod sadao da polemikuri, aramed aSkarad an 

ukiduresad Seuracxmyofeli gamonaTqvamebic ki.  

                                                          
7 Ukrainian Media Group v. Ukraine, judgment of 29 March, 2005. 
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interess iwvevs aseTi `SefasebiTi msjelobis~ gamarTlebulobis 

dasabuTebis meTodi. evropuli sasamarTlo aseT dros zogjer amowmebs, iyo 

Tu ara yovelive amaSi kritikis obieqtis viqtimuri wvlili, anu ramdenad 

adekvaturi iyo Sesabamisi Sefaseba im reaqciisa, rac man gamoiwvia Tavisi 

moqmedebiT. amave dros, xSiradaa moSveliebuli Jurnalistis mxridan e.w. 

`gadaWarbebuli da provokaciuli gamoTqmebis gamoyenebis uflebac.~ am mxriv 

sainteresoa ori (Oberschlick8
-is da Lopes Gomes Da Silva9

-s) saqme.  

pirvel saqmeze Jurnalisti msjavrdebul iqna SeuracxyofisaTvis im 

statiis gamo, romelSic man komentari gaakeTa politikosis mier warmoTqmul 

sityvaze. momCivanma igi moixsenia `idiotad~. 

evropulma sasamarTlom aRiara am gamonaTqvamis aSkarad polemikuri da 

Seuracxmyofeli xasiaTi, magram miiCnia, rom igi ar warmoadgenda umizezo 

pirovnul agresias da avtorma warmoadgina sakuTari mosazrebis obieqturi da 

gasagebi axsna-ganmarteba, romelic politikosis sityvebidan gamomdinareobda 

(p.34). evropulma sasamarTlom miiCnia, rom politikosma `Tavad ganizraxa, 

yofiliyo provokaciuli da mZafri reaqcia gamoewvia sazogadoebis mxridan 

(p.31). amasTanave miuTiTa, rom sityva `idioti~ Seesabameboda im aRSfoTebas, 

romelic ganzrax iqna gamowveuli (p.34). 

meore saqmeSi evropulma sasamarTlom aseve daicva municipaluri 

arCevnebis kandidatis misamarTiT gamoqmuli Seuracxmyofeli epiTetebi 

`sasacilo~, `uxeSi~, `gauTleli~ da miiCnia, rom momCivnis reaqcia 

gamowveuli iyo kandidatis mwvave, provokaciuli toniT, xolo Jurnalisturi 

Tavisufleba gulisxmobda gadaWarbebuli da provokaciuli gamoTqmebis 

gamoyenebis uflebasac (p.35). 

aseT mimarTebebSi viqtomologiuri aspetebis gaTvaliswineba, cxadia, rom 

misaRebicaa da mizanSewonilic, magram, amis miuxedavad, mainc sadavod 

gvesaxeba imis marTebuloba, rom saerTaSoriso sasamarTlom Tavis Tavze 

aiRos imis Sefaseba, Tu ra da rogori aRSfoTeba gamoiwvia politikosis 

sityvam an qmedebam konkretul drosa da viTarebaSi, ra mizani amoZravebda mas, 

moqmedebda Tu ara ganzrax da ra epiTetebs imsaxurebda amis gamo. vfiqrobT, 

es swored is SemTxvevaa, rodesac erovnuli xelisufleba ukeTes 

mdgomareobaSia, vidre saerTaSoriso mosamarTle, Seafasos aseTi garemoebebi 

da masTan erTad _ reputaciis uflebasa da gamoxatvis Tavisuflebas Soris 

balansis samarTlianoba. Seuracxmyofeli gamonaTqvamebis dacvis aseTi 

dasabuTeba sakamaToa da eWvqveS ayenebs TavisTavad im garemoebas, gaaCniaT Tu 

ara politikosebs saerTod pirovnuli Rirsebis dacvis ufleba. 

                                                          
8 Oberschlick (N 2) v. Austria, judgment of 1 July 1997. 
9 Lopes Gomes Da Silva v. Portugal, judgment of 28 September 2000. 
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tradiciul midgomebs politikosis Seuracxyofisa da difamaciis 

saqmeebze evropuli sasamarTlo ucxoel politikosebTan mimarTebaSic 

gamoiyenebs, maSinac ki, rodesac saqme ucxo saxelmwifos meTaurs Seexeba. 

evropulma sasamarTlom konvenciis me-10 muxlTan Seusabamod cno 

safrangeTis kanoni, romlis mixedviT ucxo saxelmwifos meTauris 

Seuracxyofisa da ciliswamebis dros, Cveulebrivi difamaciisagan 

gansxvavebiT, ar iyo gaTvaliswinebuli sisxlis samarTlis 

pasuxismgeblobisagan gaTavisuflebis SesaZlebloba maSinac ki, Tu 

damtkicdeboda gancxadebebis sinamdvilesTan Sesabamisoba. miuxedavad imisa, 

rom aRniSnuli kanoniT sisxlissamarTlebrivi pasuxismgeblobis 

dakisrebisaTvis aucilebeli iyo boroti ganzraxvis arseboba da amis 

damtkicebis tvirTi mosarCeles (anu ucxo saxelmwifos meTaurs) ekisreboda, 

evropulma sasamarTlom miiCnia, rom safrangeTis es kanoni ucxoeTis 

saxelmwifos meTaurs gansakuTrebul statuss da metismet privilegias 

aniWebda. es, sasamarTlos azriT, ewinaaRmdegeboda Tanamedrove warmodgenebs 

da ar Seesabameboda `sazogadoebis umTavres moTxovnilebebs~. 

es saqme (Colombani and others v. France) Seexeboda gazeTSi `le mond~ (`Le 
Monde~)dabeWdil statias pirvel gverdze saTauriT: `maroko: haSiSis wamyvani 

msoflio eqsportiori~, qvesaTauriT: `konfidencialuri moxseneba mianiSnebs 

mefe hasan II-is garemocvaze, xolo meore gverdze _ saTauriT: 

`konfidencialuri moxseneba: marokos mTavroba dakavSirebulia haSiSis 

ukanono vaWrobasTan~. statia eyrdnoboda evropuli Tanamegobrobis komisiis 

TxovniT momzadebul konfidencialur moxsenebas. 

safrangeTis saapelacio sasamarTlom Jurnalistebi damnaSaved cno 

boroti ganzraxviT Cadenili moqmedebebisaTvis, rac imiT gamoxata, rom brali 

dasdes mefes pirmoTneobasa da orsaxovnebSi, ar gaerkvnen konfidencialuri 

moxsenebis Sinaarsis sizustesa da sarwmunoebaSi, ar miiRes rCevebi marokos 

xelisuflebisagan da gamoavlines arakeTilsindisiereba publikaciis masalebis 

momzadebis dros. orive msjavrdebuls miesaja jarima da marokos mefisaTvis 

simboluri Tanxebis gadaxda moraluri zianisaTvis. 

evropulma sasamarTlom miiCnia, rom radgan Jurnalistebi oficialuri 

moxsenebis informacias eyrdnobodnen, misi sarwmunoebis Semowmeba maT ar 

evalebodaT; miT umetes, rom safrangeTis kanoni pasuxismgeblobisagan 

gaTavisuflebis SesaZleblobas `faqtebis~ damtkicebis SemTxvevaSic ki ar 

iTvaliswinebda.10 

sagulisxmoa, rom ucxo saxelmwifos meTauris Seuracxofisa da 

ciliswamebisaTvis pasuxismgebloebis safuZvlebis gansazRvris sferoSic ki ar 

mianiWa evropulma sasamarTlom Sefasebis Tavisuflebis farTo farglebi 

                                                          
10 Colombani and Others v. France, judgment of 25 May 2002. 
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erovnul xelisuflebas da miiCnia, rom maTi reputaciis gansakuTrebuli 

dacva ar Seesabameboda sazogadoebis umTavres moTxovnilebebs. 

Cveni azriT, imis calsaxad uaryofa, rom saxelmwifoebs ar unda gaaCndeT 

Sefasebis Tavisuflebis ufro meti farglebi ucxo saxelmwifos meTauris 

pativisa da Rirsebis dacvis sferoSi, ioli ar aris, vinaidan es 

dakavSirebulia sagareo politikis, diplomatiisa da sxva delikatur 

sakiTxebTan. magram, mocemul SemTxvevaSi evropuli sasamarTlos 

gadawyvetileba, saboloo jamSi, mainc gamarTlebulad gvesaxeba swored im 

problemebis didi sazogadoebrivi rezonansis gaTvaliswinebiT, romelsac 

sadao statia Seexeboda. narkobiznesidan momdinare safrTxe msoflio 

sazogadoebis gansakuTrebuli SeSfoTebis wyaroa da mas ufleba aqvs, 

yvelaferi icodes mis Sesaxeb. amitom, vfiqrob, rom statiis gamoqveyneba, imis 

miuxedavad, Tu ramdenad zustad asaxavda is konfidencialuri moxsenebis 

monacemebs, Seesabameboda sazogadoebis interesebs. 

politikis sferoSi informaciisa da ideebis gadacemis mniSvnelobis 

konteqstSi ganixileba agreTve, politikosis fotoebis gamoqveynebis uflebac, 

maSinac ki, Tu misi gamoqveyneba laxavs politikosis interesebs (garda im 

SemTxvevebisa, Tu is gulisxmobs piradi an ojaxuri cxovrebis sferoSi 

uxeSad SeWras). 

Sesatyvisi magaliTia saqme, romelic Seexeboda avstriuli politikuri 

moRvawis b-ni poSis Sesaxeb gamoqveynebul statias.11 igi warmoadgenda 

rogorc avstriis, ise evropis parlamentis wevrs. statia Seexeboda mis 

finansur mdgomareobas da Tan axlda misi fotosuraTi. poSma miaRwia 

sasamarTlos amkrZalav brZanebas, romlis Sesabamisad, ikrZaleboda misi 

fotosuraTebis publikacia amgvar statiebTan dakavSirebiT. erovnulma 

sasamarTlom miiCnia, rom ramdenadac b-ni poSis saxe ar iyo cnobili farTo 

sazogadoebisaTvis, misi fotosuraTebis dabeWdviT Seiqmna SesaZlebloba 

ecnoT igi, riTac Seilaxa misi kanonieri interesebi. 

evropulma sasamarTlom aRiara, rom aseTi amkrZalavi RonisZieba 

emsaxureboda politikosis uflebebisa da reputaciis dacvis interess, magram 

ar cno misi `aucilebloba~.  

evropulma sasamarTlom miuTiTa, rom statiis Sinaarsi Seexeboda 

sazogadoebrivi JReradobis sakiTxs da mcired Tu exeboda misi piradi 

cxovrebis sferos; presas hqonda ufleba, gadaeca informacia da ideebi 

sazogadoebrivi interesis mqone sakiTxebze. amitom, am SemTxvevaSi arc ki 

hqonda mniSvneloba imas, iyo Tu ara poSis saxe sazogadoebisaTvis cnobili. 

mxedvelobaSi unda miRebuliyo mxolod is, iyo Tu ara igi gamosuli 

politikur arenaze. ramdenadac b-ni poSi iyo politikosi da eweoda 

                                                          
11 Krone Verlag GmbH & Co. KG. v. Austria, judgment of 26 July 2002. 
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politikur saqmianobas, is valdebuli iyo mTlianad etarebina misi uaryofiTi 

Sedegebis tvirTic. 

yovelive zemoaRniSnuli ar unda iqnes imgvarad gagebuli, TiTqos 

politikosebis kritika maT saqmianobasTan dakavSirebiT yovelTvis daculia 

da evropuli sasamarTlo politikosis reputaciis sasargeblod 

Camoyalibebul balanss arasdros miiCnevs samarTlianad. rogorc dasawyisSi 

aRvniSneT, seriozuli da sruliad usafuZvlo braldebis SemTxvevaSi 

prioriteti SeiZleba politikosis reputaciis uflebas miekuTvnos. amis 

kargi magaliTia saqme Keller v. Hungary. ungreTis parlamentis deputatma 

(socialisturi partiidan) parlamentis sesiaze ganacxada, rom ultra-

memarjvene eqstremistuli jgufis saqmis gamouZiebloba gamowveuli iyo 

`pasuxismgebeli ministris~ (vinaoba ar dausaxelebia) loialuri 

damokidebulebiT, rac, Tavis mxriv ganpirobebuli iyo im faqtiT, rom 

ministris mama warmoadgenda Sovinisturi ultra-memarjvene organizaciis 

Hungarista-s (romelic did simpaTias amJRavnebda nacizmisadmi) wevri. es 

gancxadeba deputatma Semdeg daadastura satelevizio gamosvlis dros, 

daasaxela ministris vinaobac da naTeli mohfina parlamentis seriaze naTqvams. 

erovnulma sasamarTloebma miiCnies, rom saqme Seexeboda xelisuflebis 

borotad gamoyenebis seriozul braldebas, romelic damtkicebas 

eqvemdebareboda. vinaidan deputatma veraviTari faqtobrivi safuZveli ver 

warmoadgina, maT saqme ministris reputaciis dacvis sasargeblod gadawyvites 

da momCivans daakisres moraluri zianis anazRaureba. 

evropulma sasamarTlom gaiziara mosazreba, rom mocemul SemTxvevaSi 

saqme `faqtebis gadmocemas~ Seexeboda. amasTanave, daadastura Tavisi 

precedentuli samarTliT damkvidrebuli principi imis Sesaxeb, rom maSinac 

ki, rodesac sadavo gancxadeba SefasebiT msjelobas warmoadgenda, unda 

arsebuliyo sakmarisi faqtobrivi safuZveli mis dasacavad. aseTis ararsebobis 

SemTxvevaSi ki igi SeiZleboda miCneuliyo eqscesiurad (Jenusalem v. Austria,
no.26958195, §43. ECHR, 2001-II). sasamarTlom mniSvneloba mianiWa im 

garemoebas, rom momCivani ar Semoifargla parlamentis sesiaze naTqvamiT da 

satelevizio gamosvlis dros saxeldebiT daasaxela ministri. misi azriT, 

aseTi sajaro insinuacia veRar isargeblebda im privilegiiT, romliTac 

saparlamento debatebi sargeblobda. sasamarTlom mxedvelobaSi miiRo is 

garemoebac, rom erovnulma sasamarTloebma momCivans mxolod ministris mier 

piradi motiviT movaleobaTa Seusruleblobis faqtis damtkicebis tvirTi 

daakisres da ara im `faqtisac~, romelic memarjvene organizaciaSi mamamisis 

monawileobas Seexeboda. saboloo jamSi, evropulma sasamarTlom braldebis 

seriozuli xasiaTisa da xarisxis da, rac mTavaria, imis gaTvaliswinebiT, rom 

momCivanma veraviTari safuZveli ver warmoadgina, misi saCivari miuReblad 
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gamoacxada `aSkarad usafuZvlobis~ motiviT. rogorc vxedavT, miuxedavad 

araerTi faqtorisa, romlebic sawinaaRmdego balansis Camoyalibebas uwyobda 

xels (sakiTxi Seexeboda sazogadoebrivi interesis sagans, politikosis 

kritikas da deputatis sityvis Tavisuflebas) evropulma sasamarTlom 

politikosis reputaciis dacvis sasargeblod gadawyvita saqme.12 

es saqme naTeli dadasturebaa imisa, rom TviT politikosebis kritikis 

Zalian Zlierad dacul sferoSic ki, gamoxatvis Tavisufleba absoluturi ar 

aris.

 

8.3.3. politikosebis piradi da ojaxuri cxovrebis 

daculoba 

 

erTaderTi sfero, rodesac politikosis reputaciasTan mimarTebaSi 

sityvis Tavisuflebis prioriteti saTuod miiCneva, ukavSirdeba SemTxvevebs, 

rodesac politikosTa mimarT warmoqmuli gancxadebebi maTi pirad da ojaxur 

cxovrebas da mis yvelaze ufro intimur aspeqtebs Seexeba. marTalia, 

saxelmwifos maRal Tanamdebobis pirTa Tu sxva gavlenian politikosTa 

piradi cxovrebac ki sazogadoebrivi interesis sagans warmoadgens da 

sazogadoebas ufleba aqvs yvelaferi icodes maT Sesaxeb, magram, meore mxriv, 

arc imis uaryofa SeiZleba, rom aseT saqmeebze gakeTebul gancxadebebs 

naklebi wvlili SeaqvT sazogadoebis saWirboroto sakiTxebis ganxilvaSi, 

naklebia maTi RirebulebiTi mniSvneloba da Sesabamisad, maTi maRali 

standartiT daculobis saWiroeba. garda amisa, isic gasaTvaliswinebelia, rom 

piradi cxovrebis daculobis ufleba demokratiul sazogadoebaSi sruliadac 

ar ganixileba gamoxatvis TavisuflebasTan SedarebiT ufro nakleb 

Rirebulebad da Tavisi mniSvnelobisa da bunebis gamo saxelwifos ekisreba 

Zlieri pozitiuri valdebulebani masSi Caurevlobis uzrunelsayofad. amis 

dasturia evropis sabWos saparlamento asambleis rezolucia 1165 (1998)(1) 

`Right to privacy~. misi debulebebis Tanaxmad, piradi cxovrebis daculobis 

ufleba da gamoxatvis Tavisufleba ar imyofebian erTmaneTTan ierarqiul 

damokidebulebaSi, ramdenadac Tanabar Rirebulebebs warmoadgenen, xolo 

evropuli konvenciis me-8 muxlma ki unda daicvas individis piradi cxovreba 

ara marto sajaro xelisuflebis, aramed kerZo pirebis, maT  Soris – 

masmediis mxridan Carevisganac.13  

amasTanave cxadia, rom iseT gamorCeul SemTxvevaSi, rodesac aseT pirTa 

piradi da ojaxuri cxovrebis faqtebi pirdapir ukavSirdeba maTi mxridan 

TavianTi funqciebisa da samsaxureobrivi movaleobebis jerovnad 

                                                          
12 Keller v. Hungary, decision of 4 April 2006 
13
ix. zemoaRniSnuli rezoluciis me-11 da me-12 punqtebi. 
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ganxorcielebas da seriozul zians ayenebs xelisuflebisadmi xalxis ndobas, 

maT Sesaxeb informaciebis gavrcelebis SezRudvis `mwvave sazogadoebrivi 

saWiroebis~ dasabuTebisaTvis aRar iarsebebs saamisod aucilebeli `Sesabamisi 

da sakmarisi~ safuZveli.14 

amitom politikosebis piradi da ojaxuri cxovreba, mTlianobaSi, ukeTaa 

daculi. daculobis xarisxs konkretuli garemoebebi gansazRvravs: 

ukavSirdeba Tu ara Sesabamisi informacia samsaxureobrivi movaleobebis 

jerovnad ganxorcielebasa da misadmi xalxis ndobas, ramdenad uxeSad Seilaxa 

ufleba da Seitana Tu ara Sesabamisma gancxadebebma raime wvlili 

sazogadoebrivi interesis mqone sakiTxze Tavisufal diskusiaSi.  

am mxriv saintereso saqmea Karhuvaara and Iltalehti v. Finland.15 mocemul 

saqmeSi presis Tavisuflebis sasargeblod sakiTxis gadawyveta im garemoebas 

daemyara, rom presis publikaciis Sedegad politikosis piradi cxovrebis 

uflebis Selaxva seriozuli ar iyo. 

gazeTSi gamoqveynda sami statia parlamentis deputatis A-s qmris 

sisxlissamarTlebrivi msjavrdebisa da gamamtyunebeli ganaCenis Sesaxeb. q-ni 

A-s meuRle cnobili iqna damnaSaved sazogadoebrivi wesrigis darRvevisaTvis 

(ganaCenis mixedviT, igi sazogadoebrivi TavSeyris adgilas alkoholuri 

simTvralis mdgomareobaSi Tavs daesxa policiis TanamSromels). is garemoeba, 

rom es pirovneba parlamentis deputatis qmari iyo, yvela statiis saTaurSi 

iyo miTiTebuli. 

q-nma A-m sarCeliT mimarTa sasamarTlos misi piradi cxovrebis 

xelSeuxeblobis darRvevis Sesaxeb. misi mtkicebiT, statiaTa publikaciam mas 

gansakuTrebuli ziani miayena da Searyia amomrCevlebis TvalSi misi reputacia. 

erovnulma sasamarTlom statiis avtoris mimarT gamoitana gamamtyunebeli 

ganaCeni deputatis pirad cxovrebaSi SeWrisaTvis gansakuTrebiT damamZimebel 

garemoebebSi. misi azriT,  statiis mizans warmoadgenda mkiTxvelis yuradReba 

miepyro samarTaldamrRvevis ojaxur kavSirebze da ara movlenis arsis 

gaSuqeba. 

evropulma sasamarTlom aRniSna, rom gamamtyunebeli ganaCeni da zianis 

anazRaurebis valdebuleba emsaxureboda deputatis uflebebisa da reputaciis 

dacvas, magram uaryo aseTi Carevis Tanazomiereba dasaxul kanonier mizanTan 

mimarTebaSi. igi erovnul sasamarTlos daeTanxma imaSic, rom statiis Sinaarsi 

fokusirebuli iyo samarTaldamrRvevis ojaxur kavSirebze da statias SeeZlo 

                                                          
14

`mediaSi politikuri debatebis Tavisuflebis Sesaxeb~ zemoaRniSnuli deklaraciis VII muxli miuTiTebs, 

rom politikosTa piradi da ojaxuri cxovreba daculi unda iyos mediis mxridan Carevisagan. magram Tu 

Sesabamisi informacia piradi cxovrebis Sesaxeb warmoadgens sazogadoebrivi interesis sagans im 

TvalsazrisiT, rom igi ukavSirdeba mis mier Tavisi funqciebis Sesrulebas, informacia SeiZleba gavrceldes 

mesame mxarisaTvis zianis miuyeneblad (xazgasma Cemia – e.g.).
15 Karhuvaara and Iltalehti v. Finland, judgment of 16 November 2004. 
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uaryofiTi gavlena moexdina parlamentis deputatis arCevnebis dros 

amomrCevelTa neba-survilze da, maSasadame, q-ni A-s samsaxureobriv karieraze. 

magram es, evropuli sasamarTlos azriT, ar warmoadgenda sakmaris 

gamarTlebas mkacri gamamtyunebeli ganaCenisaTvis. momCivnisaTvis dakisrebuli 

jarimisa da kompensaciis didi masStabebi deputatis piradi cxovrebis 

uflebis arc Tu ise seriozuli darRvevis fonze, warmoadgenda aSkarad 

disproporciul RonisZiebas piradi cxovrebis uflebisa da gamoxatvis 

Tavisuflebis dacvis interesTa aseTi konfliqtis dros. 

aqve, aucileblad unda SevCerdeT uaRresad saintereso saqmeze, romelic 

Seexeba safrangeTis yofili prezidentis fransua miteranis piradi eqimis mier 

misi piradi cxovrebis faqtebis (kerZod avadmyofobis istoriis Sesaxeb) 

informaciis gavrcelebas misi gardacvalebis Semdeg, ramac daarRvia saeqimo 

saidumloebis dacvaze prezidentis ufleba da didi ziani miayena mis 

reputacias.16 es saqme sainteresoa imiT, Tu rogor daabalansa evropulma 

sasamarTlom dapirispirebuli interesebi da rodis da ratom miiCnia, rom 

prezidentis janmrTelobis mdgomareobis Sesaxeb informaciis gavrcelebis 

mniSvneloba aRemateboda prezidentis uflebebis dacvis aucileblobas: 

momCivanma kompaniam moipova sagamomcemlo ufleba wignze `didi 

saidumlo~ (`Le Grand Secret~) ramdenime Jurnalistisa da eqimi griuberisagan, 

romelic iyo safrangeTis yofili prezidentis fransua miteranis piradi 

eqimi. wignSi aRwerili iyo prezident miteranis kiboTi daavadebis istoria 

prezidentis postze misi pirveli vadis dasawyisidan, ris Sesaxebac 

sazogadoeba ar iyo oficialurad informirebuli sul ukanasknel periodamde. 

wignSi aRniSnuli iyo agreTve, prezident miteranisa da misi eqimis 

urTierToba da is sirTuleebi, romlebsac waawyda eqimi griuberi 

sazogadoebisaTvis prezidentis avadmyofobis Sesaxeb namdvili informaciis 

damalvisas, miT umetes imis gaTvaliswinebiT, rom TviT prezidentis 

gankargulebiT, yovel eqvs TveSi erTxel gamodioda biuleteni misi 

janmrTelobis mdgomareobis Sesaxeb. 

wigni gamoqveynda 1996 wlis 17 ianvars, daaxloebiT 10 dRis Semdeg 

prezident miteranis gardacvalebidan. meore dResve, prezidentis qvrivisa da 

misi Svilebis saswrafo mimarTvis safuZvelze gamoica droebiTi amkrZalavi 

brZaneba wignis Semdgomi gavrcelebis Sewyvetis Sesaxeb. 

1996 wlis ivlisSi maRali instanciis parizis tribunalma (tribunal de 
grande instance) arsebiTad ganixila saqme. man eqimi griuberi damnaSaved cno 

mciremniSvnelovani samarTaldarRvevis CadenaSi, kerZod – profesiuli 

saidumlos darRvevisaTvis, xolo wignis Tanaavtori Jurnalisti da momCivani 

kompaniis advokati _ am samarTaldarRvevis CadenaSi daxmarebisaTvis. q.parizis 

                                                          
16 Plon (societé) v. France, judgment of 18 May 2004. 
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sisxlis samarTlis saqmeTa palatam 1996 wlis oqtombris TveSi ZalaSi 

datova wignis publikaciis akrZalva da eqim griubers, momCivan kompaniasa da 

kompaniis advokats solidarulad daakisra q-ni miteranisaTvis 100000 

franguli frankis, xolo prezidentis sami SvilisaTvis cal-calke 80000 

franguli frankis gadaxda. saapelacio sasamarTlom aseve ZalaSi datova 

wigni publikaciis akrZalva.  

man miuTiTa, rom wigni Seicavda informacias, romlis gaxmaureba 

dauSvebeli iyo, vinaidan eqimis profesiul saidumloebas warmoadgenda. man 

xazi gausva, rom konvenciis me-10 muxlis Sesabamisad, gamoxatvis 

Tavisuflebis uflebis ganxorcieleba SeiZleboda daqvemdebareboda 

gansazRvrul SezRudvebs; gansakuTrebiT maSin, Tu saqme sxva pirTa uflebebs 

Seexeboda. 

manve uaryo miteranebis ojaxis sarCeli prezident miteranis piradi 

cxovrebis daculobis sakiTxze im argumentis safuZvelze, rom TiToeuli 

adamianis ufleba, moeTxova Tavisi piradi cxovrebis daculoba nebismieri 

formiT gaxmaurebisagan, mxolod cocxal adamianebs gaaCndaT. 

evropulma sasamarTlom udavod miCnia, rom rogorc droebiTi amkrZalavi 

brZaneba, ise Semdgomi sasamarTlo dadgenilebebi wignis gavrcelebis 

akrZalvis Sesaxeb, agreTve, gadawyvetilebani kompensaciis Sesaxeb, 

warmoadgenda momCivani kompaniis gamoxatvis TavisuflebaSi Carevas. 

sasamarTlom miuTiTa, rom saxelmwifos es RonisZiebebi logikurad savaraudo 

da mosalodneli iyo da, amasTanave, emsaxureboda kanonier mizans – 

konfidencialurad miRebuli informaciis gaxmaurebis~ Tavidan acilebasa da 

`sxva pirTa uclebebis~ dacvas. 

evropulma sasamarTlom gansxvavebulad Seafasa wignis gavrcelebis 

akrZalvis Sesaxeb droebiTi da saboloo RonisZiebebis aucilebloba. 

sasamarTlos azriT, droebiTi akrZalva gamarTlebuli iyo, radgan is 

gamocemuli iyo sul raRac 11 dRis Semdeg prezident miteranis sikvdilidan, 

rodesac gancdebi sazogadoebaSi da maT Soris politikur moRvaweTa Soris 

jer kidev Zalian Zlieri iyo. wignSi gadmocemuli informaciis gamJRavnebis 

Sedegad prezident miteranis reputaciisadmi miyenebuli ziani Zalze 

seriozuli iyo da misi gavrceleba prezidentis sikvdilidan aseTi mcire xnis 

Semdeg mxolod gaaRrmavebda misi ojaxis mwuxarebas, romelmac Tavisi 

saswrafo mimarTva wignis gavrcelebis Sewyvetis moTxovniT swored glovis 

viTarebis konteqsts daukavSira. 

evropuli sasamarTlos azriT, Carevis RonisZieba proporciuli iyo 

dasaxuli miznisa, vinaidan igi droSi gonivrulad iyo SezRuduli. man 

daaskvna, rom erovnuli sasamarTlos droebiTi amkrZalavi brZaneba wignis 

gavrcelebis Sesaxeb ar arRvevda konvenciis me-10 muxls. 
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meore mxriv, 1996 wlis oqtombris TveSi miRebuli sasamarTlos 

gadawyvetileba wignis gavrcelebis akrZalvis gagrZlebebis Sesaxeb, ukve aRar 

emyareboda `mwvave sazogadoebriv saWiroebas~. es gadawyvetileba miRebuli iyo 

cxranaxevari Tvis Semdeg prezidentis gardacvalebidan. am gadawyvetilebis 

konteqsti iyo sruliad gansxvavebuli im konteqstisagan, rodesac 

sasamarTlom prezidentis ojaxis saswrafo mimarTvis safuZvelze droebiTi 

akrZalvis gadawyvetileba gamoitana. rac ufro meti dro gadioda 

prezidentis gardacvalebidan, miT ufro mcirdeboda am informaciis 

konfidencialobis dacvis aucilebloba. evropuli sasamarTlos azriT, am 

droisaTvis sazogadoebrivi interesi imisa, emsjelaT fransua miteranis 

prezidentis postze ori vadiT yofnis istoriis sakiTxebze, ukve aRemateboda 

Tavisi mniSvnelobiT saeqimo saidumloebis dacvaze prezidentis uflebis 

dacvis moTxovnas. raki prezidentis piradma eqimma es saidumlo gaTqva, 

prezidentis sikvdilis Semdgom gasuli drois xangrZlivoba aucileblad unda 

yofiliyo mxedvelobaSi miRebuli iseTi seriozuli `Carevis RonisZiebis~ 

aucileblobis Sefasebisas, rogorsac wignis mTliani da saboloo akrZalva 

warmoadgenda. 

ufro metic, sasamarTlom mxedvelobaSi miiRo is garemoebac, rom 

saxelmwifos mxridan Carevis bolo RonisZiebis momentisaTvis wignis 40 aTasi 

egzemplari ukve gayiduli iyo, arsebobda internetSic da masobrivi 

informaciis saSualebebSi aqtiurad mimdinareobda misi komentari. ase rom, 

wignSi gadmocemuli informacia ukve aRar iyo konfidencialuri. Sesabamisad, 

`saeqimo saidumloebis dacva~ veRar iqneboda gamoxatvis Tavisuflebis 

gadamwoni faqtori. 

Sesabamisad, evropulma sasamarTlom daaskvna, rom 1996 wlis oqtombris 

Tvis Semdeg akrZalvis moqmedebis gagrZeleba aRar iyo ganpirobebuli 

Sesabamisi `mwvave sazogadoebrivi saWiroebiT~. evropulma sasamarTlom 

daaskvna, rom wignis mTliani da saboloo akrZalva arRvevda konvenciis me-10 

muxls.  

 

* * * 

dasasrul, xazgasmiT unda aRiniSnos Semdegi: adamianis uflebaTa evropul 

samarTalSi politikosebis Sesaxeb informaciisa Tu Sexedulebebis gamoxatva 

sruliad gansakuTrebuli dacviT sargeblobs. isini, saboloo jamSi, 

ganixileba, rogorc politikur sferoSi gamoTqmuli Sexedulebebi da 

informacia maSinac ki, rodesac uSualod ar Seexebian wminda politikur 

sakiTxebs. samarTlianoba moiTxovs vaRiaroT, rom SeuZlebelic kia zustad 

ganisazRvros is, Tu ra SeiZleba `politikuri diskusiebis~ sferos 

miekuTvnos. rogorc evropulma sasamarTlom aRniSna `sasamarTlo praqtika 
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arafriT ar iZleva imis SesaZleblobas, rom politikuri diskusiebi mkveTrad 

ganvmijnoT sxva sakiTxebis ganxilvisagan, romlebic aseve warmoadgenen 

sazogadoebriv interess.17 

 

8.3.4. dasaSvebi kritikis farglebi saxelmwifo  

moxeleTa mimarT 

 

midgoma aseTia: saxelmwifo moxeleTa mimarT dasaSvebi kritikis farglebi 

ufro viwroa, vidre politikosebis mimarT, magram ufro farTo, vidre kerZo 

pirTa mimarT. amgvarad, maT am mimarTebiT, Sualeduri adgili aqvT miCenili. 

aseTi midgoma eyrdnoba mosazrebas, rom saxelmwifo moxeleebs, 

politikosebisagan gansxvavebiT, Sengebulad ar dauyenebiaT TavianTi Tavi 

sazogadoebis gansakuTrebuli yuradRebis qveS. maTi saqmianoba ar aris ise 

farTod gaxmaurebuli da sazogadoebisaTvis cnobili, rogorc 

politikosebisa; amasTan, uaRresad mniSvnelovania, rom sazogadoebas hqondes 

maTi rwmena. amitom, maT mimarT `dasaSvebi kritikis~ farglebi ar SeiZleba 

iyos iseTive farTo, rogorc politikosebTan mimarTebaSi da aucilebelia 

maTi dacva Seuracxmyofili kritikisagan gansakuTrebiT maSin, rodesac isini 

samsaxureobriv movaleobebs asruleben. 

saxelmwifo moxeleTa mimarT `dasaSvebi kritikis~ farglebis 

gansazRvraze gavlenas axdens agreTve, e.w. `TavSekavebulobis moTxovnac~, 

romelic maT ekisrebaT. pasuxis gacemis saSualebebi maT SezRuduli aqvT da 

isini valdebuli arian izrunon saxelmwifo samsaxuris avtoritetisa da 

miukerZoeblobis imijis Sesaqmnelad. es garemoeba aZlierebs sxvaTa 

`movaleobebsa da pasuxismgeblobas~ maTTami kiritikis gamoTqmis konteqstSi. 

es principebi da midgomebi evropulma sasamarTlom Tavisi praqtikiT 

Camoayaliba da iyenebs yovel iseT saqmeSi, romelic saxelmwifo moxeleTa 

reputacias Seexeba. magaliTad, Janowski-s saqmeze Sedgenil ganCinebaSi, 

romelic saxelmwifo moxelis SeuracxofisaTvis Jurnalistis msjavrdebas 

Seexeboda, man axsna, Tu ratom ar SeiZleboda saxelmwifo moxeleTa 

gaTanabreba politikosebTan: dasaSvebi kritikis `aseTi farglebi saxelmwifo 

moxeleTa mimarT maT mier samsaxureobrivi movaleobebis Sesrulebis dros, ra 

Tqma unda, ufro farToa, vidre Cveulebrivi kerZo pirebis mimarT, magram, 

amasTanave verc imas vityviT, rom, politikosebis msgavsad maT Segnebulad 

dauqvemdebares TavianTi yoveli sityva Tu moqmedeba sazogadoebis mxridan 

gansakuTrebul yuradRebas da rom isini politikosebTan unda iqnen 

gaTanabrebuli, rodesac saqme maTi qmedebis kritikas Seexeba. saxelmwifo 

moxeleebma unda Seasrulon TavianTi movaleobebi, unda sargeblobdnen 

                                                          
17 Thorgeir Thorgeirson v. Iceland, judgment of 25 June 1992, §64. 
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sazogadoebrivi ndobiT da amitom `aucileblad~ SeiZleba iqnes miCneuli maTi 

dacva sityvieri Seuracxmyofeli Tavdasxmebisagan, rodesac isini 

samsaxureobriv funqciebs asruleben~.18 

saxelmwifo moxeleTa reputaciis dacvisa da gamoxatvis Tavisuflebis 

RirebulebiTi konfliqtis gadaWraze, cxadia sxva faqtorebic axdens gavlenas 

da maTi erToblivad mxedvelobaSi miRebiT yalibdeba daskvna balansis 

samarTlianobis Sesaxeb. magaliTad, Tu kritika sazogadoebrivi interesis 

mqone sakiTxze sajaro debatebis konteqstSia gamoTqmuli, anda saqme Seexeba 

presis Tavisuflebas, aman SeiZleba gamoiwvios gamoxatvis Tavisuflebis 

sasargeblo balansis Camoyalibeba. didi mniSvneloba aqvs Seuracxofisa Tu 

wamoyenebuli braldebis xasiaTsa da maT safuZvlianobasac. 

magaliTad, erT-erTi saCivris ganxilvisas, romelic Seexeboda ramdenime 

sajaro moxelisa da mosamarTlis mimarT Seuracxmyofeli braldebis 

wamoyenebas (Tanac araerTgzis da sajarod), evropulma sasamarTlom maTi 

reputaciis dacvis interesisaTvis prioritetis miniWeba swored im 

garemoebebs daafuZna, rom gamoTqmuli kritika mocemul SemTxvevaSi ar 

SeiZleboda miCneuliyo sazogadoebrivi interesis mqone sakiTxebze sajaro 

diskusiis nawilad; rom RirebulebaTa konfliqtSi CarTuli ar iyo presis 

Tavisuflebis dacvis interesi da rom braldeba metismetad Seuracxmyofeli 

xasiaTisa iyo. Sesabamisad, man momCivnis msjavrdeba miiCnia dasaxuli kanonieri 

miznis proporciulad da saCivari miuReblad cno, rogorc aSkarad 

usafuZvlo.19 

RirebulebaTa konfliqtis TvalsazrisiT Zalze saintereso saqmea Nikula 
v. Finland. aq prokuroris reputaciis dacvis interesi advokatis sityvis 

Tavisuflebas daupirispirda. am saqmeSi evropulma sasamarTlom advokatis 

sityvis Tavisuflebis sasargeblo balansi miiCnia samarTlianad. advokatis 

sityvis Tavisuflebis mniSvnelobasTan erTad, gadamwyveti aRmoCnda is 

garemoebebi, rom kritika SemozRuduli iyo sasamarTlo procesis sakiTxebiT 

da ar uTanabrdeboda pirad Seuracxyofas. am pirobebSi advokatis sisxlis 

samarTlis msjavrdeba daudevrobiT Cadenili difamaciisaTvis ar iqna miCneuli 

Tanazomier RonisZiebad. 

advokatis mier gamoqveynebul memorandumSi prokurori gakritikebuli iyo 

`arnaxuli ukanonobisa~ da `rolebis manipulirebisaTvis~. kerZod, advokati 

uTiTebda, rom misi klientis saqmeSi igi `procesualuri taqtikis 

saSualebebiT~ cdilobda `Tanamonawile mowmed eqcia~, xolo `pirs, vinc 

mowmed unda gamosuliyo, SeTiTxnili braldeba wauyena~. 

                                                          
18 Janowski v. Poland, judgment of 21 January 1999, § 33. 
19 Appl. N 32051/96 A, Jääskeläiner and Others v. Finland, decision of 4 May 2000. 
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evropulma sasamarTlom ganCinebaSi naTlad Camoayaliba yvela 

dapirispirebuli interesi. erTi mxriv, xazi gausva saxelmwifo moxeleTa 

mimarT dasaSvebi kritikis farglebs, maTdami sazogadoebrivi ndobis 

SenarCunebis aucileblobas da maTi reputaciis dasacavad saxelmwifos 

dainteresebas. meore mxriv, miuTiTa advokatis sityvis Tavisuflebis 

gansakuTrebul mniSvnelobaze misi procesualuri rolis gaTvaliswinebiT. 

amasTanave  aRniSna, rom, marTalia, advokatebs gaaCndaT marTlmsajulebis 

ganxorcielebis procesis zepiri komentaris ufleba, magram maT kritikas ar 

unda daerRvia gansazRvruli farglebi da, rom maTi sityvis Tavisufleba 

usazRvro ar iyo. TumcaRa, saboloo jamSi, miiCnia, rom advokatis kritika ar 

arRvevda `dasaSvebi kritikis~ farglebs. igi mimarTuli iyo braldebis 

taqtikisaken da, marTalia, zogierTi gamonaTqvami arasaTanado iyo, magram 

mTlianobaSi, igi mkacrad SezRuduli iyo mocemul saqmeze prokuroris 

saqmianobiT da ar Seexeboda mis saerTo profesiul an sxva Tvisebebs. amitom, 

mocemul procesualur konteqstSi, prokurors meti moTmineba hmarTebda 

kritikisadmi, romelic SemozRuduli iyo sasamarTlo procesis sakiTxebiT da 

ar uTanabrdeboda pirad Seuracxyofas.20 

advokatsa da saxelmwifo moxeles Seexeboda agreTve saqme Steur v. the 
Netherlands. advokati disciplinuri wesiT daisaja profesiuli qcevis wesebis 

darRvevisaTvis sasamarTlo procesze gakeTebuli gancxadebis gamo, TiTqos 

gamomZiebelma TviTmamxilebeli Cvenebis misaRebad mis klientze miuRebeli 

zewola ganaxorciela. sadisciplino sabWom miiCnia, rom advokatma 

gamomZiebels brali dasdo ficis gatexvaSi ise, rom araviTar faqtebs ar 

emyareboda. 

evropulma sasamarTlom udavod miiCnia, rom advokatis sityvis 

Tavisuflebis SezRudva gamomZieblis uflebebisa da reputaciis dacvis mizans 

emsaxureboda. man aRniSna, rom momCivnis kritika, romelic Seexeboda 

gamomZieblis mier Tavisi uflebamosilebis ganxorcielebisas mtkicebulebis 

mopovebis xerxs, aSkarad diskreditaciuli iyo; rom saxelmwifo moxeleebi 

daculi unda yofiliyvnen Seuracxmyofeli Tavdasxmisagan TavianTi 

movaleobebis SesrulebasTan dakavSirebiT, magram misi reputaciis dasacavad 

advokatis sityvis TavisuflebaSi Careva mocemul saqmeSi gaumarTleblad 

miiCnia. man gaiTvaliswina, rom saxelmwifo moxeleTa mimarT `dasaSvebi 

kritikis~ farglebi ufro farTo iyo, vidre kerZo pirebis mimarT, xolo 

advokatis sityvis Tavisufleba sasamarTlo darbazSi, misi procesualuri 

rolis gaTvaliswinebiT, Zalze mniSvnelovani iyo. evropulma sasamarTlom 

gadamwyveti mniSvneloba mainc imas mianiWa, rom advokatis kritika mkacrad 

SemozRuduli iyo gamomZieblis qceviT misi klientis saqmeze, ar Seexeboda 

                                                          
20 Nikula v. Finland, judgment of 21 May 2002. 
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pirovnebis saerTo profesiul Tu sxva Tvisebebs da ver CaiTvleboda pirad 

Seuracxyofad. amasTanave, miiCnia rom advokats gaaCnda Tavisi braldebis 

garkveuli faqtobrivi safuZveli. sasamarTlo procesze gakeTebuli gancxadeba 

mTlianad Seesabameboda misi klientis Cvenebas, romelic man SemdgomSi misca 

gamomZiebel mosamarTles. amitom savaraudo iyo, rom manamde, zewolis Sesaxeb 

informacia man Tavis advokats gaando. aseT pirobebSi gaumarTlebeli iqneboda 

imis mtkiceba, rom advokati boroti ganzraxviT moqmedebda. marTalia, 

advokatis mimarT raime sanqcia gamoyenebuli ar iyo, magram misi klientisagan 

mamxilebeli mtkicebulebis mopovebis Taobaze gamoTqmuli kritikis ex post 
facto gadasinjvis muqara Znelad Tu uTavsdeboda klientis dacvis mis 

movaleobas. am garemoebebs ki uTuod eqneboda `msusxavi efeqti~ mis 

profesiul praqtikaze. saboloo jamSi, evropulma sasamarTlom 

gaumarTleblad miiCnia gamomZieblis reputaciis dasacavad advokatis sityvis 

TavisuflebaSi Careva.21 

politikosebTan da saxelmwifo moxeleebTan mimarTebaSi dasaSvebi 

kritikis farglebis gansxvavebulobis yvelaze ufro principuli gamovlineba 

ukavSirdeba mZime braldebis wamoyenebis SemTxvevebisadmi araerTgvarovan 

mopyrobas. magaliTad, Tu politikosebisaTvis korufciis an sxva danaSaulis 

dabraleba mxolod braldebis sruli usafuZvlobis pirobebSi SeiZleba 

SeizRudos, saxelmwifo moxeleebTan mimarTebaSi braldebis safuZvlianobis 

moTxovna gacilebiT ufro principulia. 

evropuli sasamarTlos praqtika mowmobs, rom rodesac saqme ar Seexeba 

politikosebs, difamaciis saqmeebSi konkretuli individebis konkretuli 

braldeba momCivans avaldebulebs warmoadginos arsebiTi, sakmarisi safuZveli 

Tavisi braldebisa. 

amasTanave, is, Tu ra CaiTvleba `arsebiT da sakmaris safuZvlad~ imazea 

damokidebuli, Tu rogoria braldebis simZimis xarisxi, evropuli 

sasamarTlos samosamarTlo samarTlis mixedviT, `braldebis safuZveli~ 

`braldebis simZimis xarisxis~ proporciuli unda iyos. ufro seriozul 

braldebas, Sesabamisad, ufro soliduri safuZveli esaWiroeba. 

am mxriv, erT-erTi Zalze saintereso saqmea Cump n  and Maz re v. 
Romania, romelic zemoT ukve ramdenjerme movixsenieT sxvadasxva sakiTxebTan 

dakavSirebiT. 

es saqme Seexeboda saSualo rangis saxelmwifo moxeleebis _ qalaqis 

meris moadgilisa da qalaqis sabWos iuridiul eqspertis korufciaSi 

dadanaSaulebas: kerZod, Jurnalistebma gazeTSi gamoqveynebul statiaSi maT 

brali dasdes imaSi, rom piradi dainteresebiT xeli moaweres ukanono 

kontraqts kerZo kompaniasTan, ramac gamoiwvia qalaqis biujetis sasargeblod 

                                                          
21 Steur v. the Netherlands, judgment of 28 October 2003. 
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Semosavlebis dakargva. statiaSi gamoTqmuli iyo azri, rom isini 

zemoaRniSnul kerZo kompaniasTan erTad Cabmuli iyvnen TaRliTur 

maqinaciebSi. iuridiuli eqspertis Sesaxeb ki naTqvami iyo Semdegi: `igi an ar 

icnobda kanonmdeblobas, rodesac xeli moawera kontraqts da, am SemTxvevaSi 

Zalze rTulia imis gageba, Tu rogor iqna is SemdgomSi mosamarTled 

daniSnuli (ramdenadac marTlmsajulebas axorcielebs imave kanonebis 

safuZvelze, romelsac ar icnobs), anda man aiRo qrTami da SesaZloa amas 

momavalSic gaagrZelebs~... 

statias Tan axlda karikatura, romelSic gamosaxuli iyvnen 

xelixelCakidebuli mamakaci da qali banknotebiT savse CanTiT da 

gadmocemuli iyo maTi urTierTnaTqvamebi: 

_ `Sen aq kargi saqme gaakeTe, rodesac me meris moadgile viyavi. Cven 

viSoveT sakmarisi amerikaSi wasasvlelad~. 

_ `Tu Sen gaxdebi advokati, me gavxvdebi mosamarTle da Cven gveqneba 

sakmarisi fuli mTel msoflioSi samogzaurod~. 

Jurnalistebi cnobili iqnen damnaSaved Seuracxyofisa da 

difamaciisaTvis. evropul sasamarTloSi wardgenil saCivarSi maT miuTiTes, 

rom statia sazogadoebrivi interesis sakiTxs, kerZod, qalaqis meriis mier 

ukanono kontraqtis dadebas (es garemoeba Semdeg marTlac daadastura 

auditorulma sasamarTlom) Seexeboda da isini, rogorc presis muSakebi, 

valdebulebi iyvnen sazogadoebisaTvis ecnobebinaT amis Sesaxeb. maTi 

gamonaTqvamebi ki warmoadgenda `SefasebiT msjelobas~, romelic mtkicebas ar 

eqvemdebareboda. 

evropuli sasamarTlo (didi palata) ar daeTanxma maT Sefasebebs da 

aRniSna, rom statia Seicavda konkretuli pirebis mimarT konkretul 

braldebas, kerZod, korufciaSi dadanaSaulebas, rac Jurnalistebs 

avaldebulebda, warmoedginaT arsebiTi faqtobrivi safuZveli TavianTi 

mtkicebebisa. sasamarTlos azriT, mocemul saqmeSi es gansakuTrebiT 

mniSvnelovani iyo, vinaidan igi seriozul kriminalur braldebas Seexeboda. 

sasamarTlom xazi gausva, rom aseTi valdebuleba warmodgeboda konvenciis me-

10 muxlSi miTiTebuli `movaleobebisa da pasuxismgeblobisagan~, rac presis 

Tavisuflebis konteqstSi gulisxmobda JurnalistTa valdebulebas, emoqmedaT 

keTili ganzraxviT, sazogadoeba moemaragebinaT swori da saimedo informaciiT 

da ar SeeyvanaT igi SecdomaSi. sasamarTlom mxedvelobaSi miiRo, rom 

publikacia agreTve Seicavda Seuracxmyofel da araorazrovan miniSnebebs 

mosarCeleTa pirad cxovrebaze. saboloo jamSi, miuxedavad imisa, rom 

publikaciis ZiriTadi Tema sazogadoebrivi interesis sagans warmoadgenda da 

saqme JurnalistTa sityvis Tavisuflebas Seexeboda, gadamwyveti mniSvneloba 

mainc imas mieniWa, rom saxelmwifo moxeleTa mimarT maTi braldebebi 
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warmoadgenda sinamdvilis araswor asaxvas, rom maT ver SesZles TavianTi 

seriozuli korufciuli braldebis dasabuTeba da ver warmoadgines 

sasamarTloSi TavianTi mtkicebebis Tundac mciredi faqtobrivi safuZveli. 

evropulma sasamarTlom aRiara saxelmwifo moxeleTa reputaciis dasacavad 

JurnalistTa gamoxatvis TavisuflebaSi Carevis `aucilebloba demokratiul 

sazogadoebaSi~ (Tumca, konvenciis me-10 muxli man mainc daarRveulad cno 

gamoyenebuli sapatimro sasjelis araTanazomierebis motiviT) 

TiTqmis analogiuria saqme Pedersen and Baadsgaard v. Denmark, im 

gansxvavebiT, rom igi policiis ufrosis difamacias Seexeba. 

momCivnebma (Jurnalistebma) satelevizio gadacemaSi brali dasdes (Tanac 

dabejiTebiT) policiis ufross imaSi, rom man gadamala an gaanadgura 

eWvmitanilis udanaSaulobis damadasturebuli mtkicebuleba, kerZod _ erT-

erTi mowmis Cveneba, rasac Sedegad mohyva udanaSaulo adamianis mkvlelobaSi 

dadanaSauleba. 

evropul sasamarTloSi wardgenil saCivarSi momCivnebma aRniSnes, rom 

maTi gancxadebebi warmoadgenda `SefasebiT msjelobas~, emyareboda faqtobriv 

safuZvels (satelevizio gadacema marTlac Seicavda intervius erT 

pirovnebasTan, romelic adasturebda, rom, Tavis droze, policias misca 

Cveneba, romelic didi eWvis qveS ayenebda eWvmitanilis mier mkvlelobis 

Cadenis SesaZleblobas), xolo isini moqmedebdnen keTilsindisierad da ar 

hqondaT darRveuli `dasSvebi kritikis~ farglebi. maTi azriT, saxelmwifo 

moxeleebis, gansakuTrebiT ki policiis maRalCinosan TanamSromelTa mimarT, 

politikosTa msgavsad, `dasaSvebi kritikis~ farglebi iyo gansakuTrebiT 

farTo, da amitom, maTi msjavrdeba ar Seesabameboda konvenciis me-10 muxliT 

nagulisxmeb standartebs. 

evropulma sasamarTlom kargad gamokveTa, rom momCivnebi daisajnen ara 

policiis kritikisaTvis, anda imisaTvis, rom eWvqveS daayenes mkvlelobis 

saqmis gamoZiebis siswore, aramed imisaTvis, rom specifikuri, konkretuli da 

mZime braldeba wauyenes konkretul pirovnebas _ TiTqos man gadamala 

eWvmitanilis udanaSaulobis damamtkicebeli sabuTi, rac daniis 

kanonmdeblobiT mZime danaSauls warmoadgenda da 9 wlamde Tavisuflebis 

aRkveTiT isjeboda. aseTi braldebis Semcveli `SefasebiTi msjeloba~ 

mtkicebas eqvemdebareboda da mis dasacavad aucilebeli iyo `Sesabamisi da 

sakmarisi~ safuZvlis arseboba, xolo es safuZveli maTi braldebis simZimis 

xarisxis proporciuli unda yofiliyo; ufro seriozul braldebas, 

Sesabamisad, ufro soliduri faqtobrivi safuZveli esaWiroeboda. 

evropulma sasamarTlom aRiara policiis saqmianobis kritikis farTo 

ufleba, magram miuTiTa,rom misi warmomadgenlebis mimarT oficialuri 

uflebamosilebis ganxorcielebis dros `dasaSvebi kritikis~ farglebi ar iyo 
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iseTi farTo,rogorc konkretul politikosebTan mimarTebaSi. policiis 

ufrosisadmi (romelic uZRveboda windawinve polemikuri interesis aRmZvrel 

kriminalur gamoZiebas) mopyroba, ar SeiZleboda yofiliyo iseTive, rogoric 

politikosis mimarT. misi mZime kriminaluri braldeba ara marto zians 

ayenebda misdami xalxis ndobas, aramed xelyofda mis uflebas, CaTvliliyo 

udanaSaulod, sanam kanonis Sesabamisad ar daumtkicebdnen brals. 

evropulma sasamarTlom miuTiTa, rom kriminaluri saqmis gamoZiebis 

kritikuli Sefaseba da is mizani, rasac momCivanTa satelevizio programa 

isaxavda, Seesabameboda mediis rols demokratiul sazogadoebaSi; magram aseTi 

mZime braldebis wamoyeneba sakmarisi safuZvlis gareSe, SeuZlebeli iyo 

gamarTlebulad miCneuliyo am rolis ganxorcielebis miznebiT. 

Sesabamisad, man dapirispirebuli Rirebulebebis samarTliani dabalansebis 

konteqstSi miiCnia, rom arsebobda `mwvave sazogadoebrivi saWiroeba~ 

momCivanTa gamoxatvis Tavisuflebis SesazRudad da arc gamoyenebuli sasjeli 

(jarima 8000 daniuri kroni) da kompensacia  (100000 daniuri kroni) miiCnia 

gadaWarbebulad anda iseTad, romelic `msusxav efeqts~ iqoniebda mediis 

Tavisuflebaze.22 

policielis reputaciis dacvis sasargeblod gadawyvita evropulma 

sasamarTlom saqme, romelic Seexeboda Jurnalistis statias, romelSic 

dasaxelebuli iyo policielis vinaoba, romlis mimarTac sisxlis samarTlis 

saqmisa da disciplinuri saqmis ganxilva damTavrebuli ar iyo. sasamarTlom 

aRiara, rom statia Seexeboda sazogadoebrivad saintereso sakiTxs – 

policielis mxridan xelisuflebis gadametebasa da emigrantebis deportaciis 

kanonierebas. magram miiCnia, rom Jurnalists nigeriis moqalaqis 

ZaldatanebiTi deportaciis dros momxdari incindentze SeeZlo sazogadoebis 

yuradReba miepyro deportaciis proceduraSi monawile policielis gvaris 

gamoqveynebis gareSec.23 aseve gamarTlebulad miiCnia evropulma sasamarTlom 

Jurnalistis gamoxatvis Tavisuflebis SezRudva imis gamo, rom man Tavis 

statiaSi prefeqtis moadgile daadanaSaula xelisuflebis borotad 

gamoyenebaSi piradi dainteresebiT (Ivanciuc v. Romania). erovnulma 

sasamarTlom, marTalia, uari Tqva sisxlissamarTlebrivi pasuxismgeblobis 

dakisrebaze, ramdenadac miiCnia, rom Jurnalisti boroti ganzraxviT ar 

moqmedebda, magram daakisra samoqalaqo-samarTlebrivi pasuxismgebloba 

miyenebuli moraluri zianisaTvis. evropulma sasamarTlom gaiTvaliswina, rom 

Jurnalistis braldebas araviTari faqtobrivi safuZveli ar gaaCnda da 

dadgenilad miiCnia, rom Jurnalistma Seumowmebeli informacia gamoaqveyna. 

meore mxriv, man mxedvelobaSi miiRo isic, rom igi sasamarTloze arc erTxel 

                                                          
22 Pedersen and Baadsgaard v. Denmark; judgment of 17 December 2004. 
23
ix. “Wirtschafts-Trend” Zeitschriften-Verlags GmbH v. Austria, decision of 14 November 2002. 
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ar gamocxadda da ar gamoamJRavna araviTari daintereseba saqmis ganxilvis 

mimarT. sasamarTlom ganCinebaSi miuTiTa, rom igi ver darwmunda imaSi, rom 

Jurnalisti keTilsindisierad moqmedebda. Sesabamisad, Jurnalistis saCivari 

man `aSkarad usafuZvlod~ miiCnia.24 

aqve unda aRiniSnos, rom `saxelmwifo moxelis~ cneba strasburgis 

iurisprudenciaSi farTod ar aris ganmartebuli. evropuli sasamarTlo 

miiCnevs, rom saxelmwifo moxeleebis mimarT SemuSavebuli midgomebi ver iqneba 

gamoyenebuli yvela iseTi piris mimarT, vinc ki saxelmwifos anda iseT 

kompanias hyavs daqiravebuli, romlis mesakuTrec saxelmwifoa. magaliTad, man 

uari Tqva `saxelmwifo moxeleebad~ mieCnia saxelmwifo aeroportis 

xelmZRvaneli pirebi saqmeSi Busuioc v. Moldova. man miuTiTa, rom isini ar 
warmoadgendnen `samarTaldamcvel moxeleebs~ (Law enforcement officers) da 

isini kerZo pirebs gauTanabra.25 

mosamarTleebis mimarT, ramdenadac isinic saxelmwifo moxeleebs 

warmoadgenen, cxadia aseTive principebi gamoiyeneba. gansxvaveba is aris, rom 

midgomebi kidev ufro frTxili da delikaturia. es ki bunebrivia, vinaidan 

sasamarTlos avtoritetisa da miukerZoeblobis dacvas sruliad 

gansakuTrebuli mniSvneloba aqvs demokratiul sazogadoebaSi da Tavad 

evropuli konvencia masze, rogorc ` gamoxatvis Tavisuflebis SezRudvis 

kanonier safuZvelze~ sagangebod miuTiTebs. am sajaro interesis didi 

mniSvnelobis gamo, mosamarTlis statusi sruliad specifikur Sinaarss iZens, 

romelic mas gansakuTrebul moTxovnebs akisrebs. mosamarTleebi, rogorc 

sasamarTlo xelisuflebis ganmaxorcielebelni, valdebulni arian izrunon 

marTlmsajulebis avtoritetis, damoukideblobisa da misi miukerZoeblobis 

imijis Sesaqmnelad. aqedanve warmodgeba maTi `TavSekavebulobis 

valdebulebac~; romelic gulisxmobs rogorc imas, rom moeridon sityviT 

(politikuri Tu sxva iseTi Sexedulebebis gamoxatviT) Tu saqcieliT Crdili 

ar miayenon sasamarTlo xelisuflebis avtoritets, aramed imasac, rom 

gamoCinon TavSekaveba maSinac, rodesac maT akritikeben. amgvarad, `Sepasuxebis 

ufleba~ maT, SeiZleba iTqvas, kidev ufro SezRuduli aqvT, vidre sxva 

kategoriis saxelmwifo moxeleebs. 

mosamarTleTa kritikisadmi dakavSirebul sakiTxebs sxvadasxva aspeqtSi, 

Sesabamis praqtikasTan erTad, Cven calke TavSi ganvixilavT, romelic 

specialurad mieZRvneba sasamarTlos avtoritetisa da miukerZoeblobis 

                                                          
24 Ivanciuc v. Romania, decision of 8 September 2005; ix. agreTve saqme Radio France and Others v. France (judgment of 
30 March, 2004), romelic saxelmwifo moxelis mZime braldebas Seexeboda.
25 Busuioc v. Moldova (judgment of 21 December 2004), §64. mocemuli saqme Seexeboda saxelmwifo aeroportis xuT 

xelmZRvanel pirs. sasamarTlom Jurnalistis kritikuli werili TiToeul maTganTan mimarTebaSi cal-calke 

ganixila da mxolod im gamonaTqvamebis gamo Seiwynara Jurnalistis gamoxatvis Tavisuflebis SezRudva, 

romlebic cru faqtebis gadmocemas warmoadgenda. `SefasebiT msjelobasTan~ mimarTebaSi SezRudva 

gaumarTleblad miiCnia. 
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sajaro interesis dasacavad gamoxatvis Tavisuflebis SezRudvis sxvadasxva 

sakiTxebs. 

 

8.3.5. kerZo pirTa kritika 

 

adamianis uflebaTa evropul samarTalSi kerZo pirTa mimarT `dasaSvebi 

kritikis~ farglebi yvelaze ufro viwroa. es imas niSnavs, rom kritikis 

dros maTi reputaciisa Tu sxva uflebebis Selaxvis gasamarTleblad ufro 

wonadi dasabuTebaa saWiro. 

miCneulia, rom politikosebisagan gansxvavebiT, romelTac, TavianTi 

mdgomareobis wyalobiT, isedac uamravi saSualeba gaaCniaT Tavis dasacavad), 

kerZo pirebi mTlianad daucveli arian da arc raimes fasad uTqvamT uari 

TavianTi keTili saxelis dacvaze. amitom, maTi uflebebisa da reputaciis 

dacvis mimarT saxelmwifos valdebuleba gacilebiT Zlieria. Sesabamisad, maTi 

reputaciis dasacavad gamoxatvis Tavisuflebis SezRudvisas ufro dabali 

standartebi gamoiyeneba da SedarebiT gaadvilebulia SezRudvis `mwvave 

sazogadoebrivi saWiroebis dasabuTeba~. 

kerZo pirebTan mimarTebaSi dasaSvebi kritikis viwro farglebis Sesaxeb 

evropuli sasamarTlo yovelTvis xazgasmiT miuTiTebs. magaliTad saqmis 

A.Neves v. Portugal gadawyvetilebaSi man aRniSna: kerZo pirebi ufro daculi 

unda iqnen JurnalistTa kritikisagan. gansakuTrebiT maSin, Tu maT ar ukaviaT 

Tanamdebobebi.26 

maTTan mimarTebaSi kritikis viwro farglebis aRiareba, cxadia ar 

gulisxmobs imas, rom balansis samarTlianobaze moqmedi sxva faqtorebi 

mxedvelobaSi ar miiReba. magaliTad, Tu gamoTqmuli kritika sazogadoebrivi 

interesis sakiTxs Seexeba da igi sajaro diskusiis konteqstSi SeiZleba iyos 

ganxiluli, anda konfliqtSi presis Tavisuflebac monawileobs, es faqtorebi 

seriozulad gaarTuleben gamoxatvis SezRudvis auclieblobis dasabuTebas. 

Tumca, meore mxriv, gaZlierebulia Jurnalistis `movaleobani da 

pasuxismgebloba~ da Sesabamisad, gazrdilia am valdebulebaTa darRveulad 

miCnevis Sansi. 

aseve jerovani yuradReba eqceva kritikis xasiaTsa da misi 

dasabuTebulobis xarisxs, zians, romelic pirovnebam ganicada, SemzRudveli 

RonisZiebis Tanazomierebas da sxv. Sesabamisad, balansis samarTlianoba 

yovelTvis dapirispirebuli interesebis gonivruli gawonasworebis gziT 

miiRweva. 

Tu adamianis uflebaTa evropuli sasamarTlos Sesabamis praqtikas 

gadavxedavT, davrwmundebiT, rom im saqmeTa didi nawili, sadac sadaod iqca 

                                                          
26 Appl. N 20683/92. A.Neves v.Portugal, decision of 20 February 1995. 
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kerZo pirTa mimarT dasaSvebi kritikis farglebis daculoba, sazogadoebrivi 

interesis sakiTxebs Seexeboda. Sesabamisad, RirebulebaTa konfliqtis 

gadaWrisas gaTvaliswinebas moiTxovda sazogadoebis ufleba, mieRo masze 

informacia. aRmoCnda, rom am faqtoris arseboba kritikis viwro farglebis 

miuxedavad, umravles SemTxvevaSi saswors gamoxatvis Tavisuflebis 

sasargeblod xris. 

magaliTad, Fressoz and Roire-s saqmeSi, evropulma sasamarTlom aRniSna, 

rom gasaCivrebuli statia ukavSirdeboda sazogadoebrivi interesis sagans da 

warmoadgenda sazogadoebrivi debatebis nawils, vinaidan igi Seexeboda 

safrangeTis avtomanqanebis mwarmoebel erT-erT mTavar kompaniaSi arsebul 

davas; amasTanave, igi gamoqveynebuli iyo im periodSi, sanam dava jer kidev ar 

iyo gadawyvetili. evropulma sasamarTlom miiCnia, rom statiis mizans 

warmoadgenda ara am kompaniis prezidentis reputaciisaTvis zianis miyeneba, 

aramed sazogadoebisaTvis misTvis saintereso Temaze informaciis miwodeba. 

misi azriT, sakiTxebi, romlebic Seexeboda samuSaosa da gadasaxadebs, 

ipyrobda sazogadoebis gansakuTrebul yuradRebas. amitom, sazogadoebis 

interesi, yofiliyo informirebuli, gadaswonida momCivnis `movaleobebsa da 

pasuxismgeblobas~, romlebic maT gaaCndaT `saeWvo warmoSobis dokumentaciis 

gamo~.27 

aseve daicva evropulma sasamarTlom JurnalistTa gamoxatvis 

Tavisufleba Bergens Tidende-s saqmeSi kerZo piris reputaciis seriozuli 

Selaxvis miuxedavad. saqme Seexeboda gazeTisTvis, misi yofili redaqtorisa 

da JurnalistisaTvis sasjelis saxiT jarimis dakisrebas plastikuri 

qirurgis sasargeblod misi reputaciisaTvis miyenebuli zianis 

asanazRaureblad. gazeTSi dabeWdil statiebSi gadmocemuli iyo pacientTa 

ukmayofileba qirurgis saqmianobis mimarT, ris gamoc iqmneboda misi 

arakvalificiurobis STabeWdileba. evropulma sasamarTlom aRiara, rom 

statiebma eqimis reputacias arsebiTi ziani miayena da usaTuod cudad 

imoqmedebda mis profesiul karieraze. magram gadamwyveti mniSvneloba mieniWa 

im garemoebas, rom statiebi `Seexeboda adamianis janmrTelobis mniSvnelovan 

aspeqtebs da sazogadoeba dainteresebuli iyo aseTi informaciis miRebiT. 

amitom, mocemul SemTxvevaSi, eqimis interesebisa da profesiuli reputaciis 

dacva ver aRemateboda presis Tavisuflebis mniSvnelobasa da, konkretul 

SemTxvevaSi sazogadoebisaTvis aqtualur Temaze informaciis miwodebis 

aucileblobas~.28 

presis rols gauTanabra evropulma sasamarTlom garemos dacvis 

asociaciis `meTvalyure kontrolioris~ roli garemos dacvis sakiTxebSi 

                                                          
27 Fressoz and Roire v. France, judgment of 21 January 1999. 
28 Bergens Tidende and others v. Norway, judgment of 2 May 2000. 
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informaciis miwodebisas saqmeSi Vides Aizsardzibas Klubs v. Latvia. swored 

garemos dacvis sakiTxebiT sazogadoebis didi daintereseba, misTvis Sesabamis 

informaciis miRebis aucileblobis uzrunvelyofa iqna miCneuli iseT 

Rirebulebad, romelmac balansi gamoxatvis sasargeblod gadaxara, miuxedavad 

imisa, rom faqtobrivi braldebis `soliduli safuZveli~ (Cveni azriT) ar 

arsebobda: 

garemos dacvis  asociaciam miiRo rezolucia, romelSic gamoTqmuli 

iyo SeSfoTeba sazRvao napiris zolSi diunis zonis dacvasTan dakavSirebiT 

Seqmnili viTarebis gamo. rezoluciaSi (romelic adgilobriv gazeTSi 

gamoqveynda), gamoTqmuli iyo braldeba raionuli sabWos Tavmjdomaris 

misamarTiT, romelic TiTqosda xels awerda ukanono nebarTvebs da amtkicebda 

ukanono gadawyvetilebebs, riTac xels uwyobda ukanono mSeneblobas dacul 

zonaSi. braldeba eyrdnoboda sabWos Tavmjdomaris mier xelmoweril 

erTaderT dokuments, romelSic mSeneblobis adgilidan zRvis zolamde 

manZili arasworad iyo miTiTebuli. erovnulma sasamarTloebma daadgines, rom 

araviTari mtkicebuleba imisa, rom igi xels awerda ukanono nebarTvebs, ar 

arsebobda da mTeli pasuxismgeblobis masze dakisreba SecdomisaTvis, 

usamarTlo iqneboda. 

evropulma sasamarTlom xazgasmiT miuTiTa momCivani organizaciis rolze. 

kerZod, aRniSna, rom misi saqmianoba, rogorc arasamTavrobo organizaciisa, 

specializirebuli iyo swored garemos dacvasTan dakavSirebuli sakiTxebiT 

da igi asrulebda `meTvalyure kontrolioris~ rols. rogorc presis roli, 

moqalaqeTa nebayoflobiTi gaerTianebisaTvis dakisrebuli aseTi rolic 

umniSvnelovanesi iyo demokratiul sazogadoebaSi. Tavisi sazogadoebrivi 

mandatis realizaciisaTvis asociacias unda hqonoda SesaZlebloba, 

sazogadoebisaTvis ecnobebina misTvis saintereso faqtebis Sesaxeb da am gziT 

xeli Seewyo am sferoSi saqmianobis gamWvirvalebisaTvis. rac Seexeba 

braldebasa da mis safuZvlianobas, vfiqrobT, am nawilSi evropuli 

sasamarTlos dasabuTeba moikoWlebs. igi winaaRmdegobrivia. man erTi mxriv 

aRiara, rom braldeba faqtebs Seexeboda da miuTiTa kidevac, rom momCivani 

asociacia `Seecada daesabuTebina Tavisi faqtobrivi braldebis sinamdvilesTan 

Sesabamisoba~. meore mxriv ki, aRniSna, rom sabWos Tavmjdomaris moqmedebebis 

aRwera `ukanonobad~, `SefasebiT msjelobas~ warmoadgenda. saboloo jamSi, 

sasamarTlom miuTiTa, rom mopasuxe mTavrobam ver daarwmuna evropuli 

sasamarTlo momCivani organizaciis gamoxatvis Tavisuflebis SezRudvis 

aucileblobaSi da cno konvenciis darRveva.29 

sazogadoebrivi interesebis sakiTxze debatebis konteqstma `gadaarCina~ 

agreTve espaneTis saxelmwifo televiziis menejeris mimarT Seuracxmyofeli 

                                                          
29 Vides Aizsardzibas Klubs v. Latvia, judgment of 27 May 2004. 
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terminis gamoyeneba. satelevizio programebis direqtorma intervius dros mas 

`wurbela~ uwoda, rasac mohyva misi samsaxuridan gaTavisufleba. evropulma 

sasamarTlom miuTiTa, rom momCivnis gancxadebebi warmoadgenda saxelmwifo 

televiziaSi menejmentis problemebze `mxurvale debatebis nawils~ da 

amasTanave isini warmoTqmuli iyo `swrafi, spontanuri kamaTis~ dros.30 

saqmeSi Selistö v. Finland, sazogadoebrivi interesis mqone sakiTxis 

faqtorTan erTad, gamoxatvis Tavisuflebis sasargeblod sakiTxis gadawyvetas 

imanac Seuwyo xeli, rom, marTalia, braldeba sakmaod seriozuli iyo, magram 

Jurnalistis statiaSi kritikis obieqtis vinaoba dasaxelebuli ar iyo 

(TumcaRa, erovnuli sasamarTloebis azriT, pirovnebis identifikacia Sesabamis 

garemoebebSi araviTar sirTules ar warmoadgenda). saqme Seexeboda eqimi 

qirurgisaTvis imis dabralebas, rom man operacia mTvralma gaakeTa, rasac 

pacientis sikvdili mohyva. evropulma sasamarTlom aRiara, rom vinaobis 

dasaxelebis SemTxvevaSi, aseTi braldebis dasabuTeba aucilebeli iqneboda. 

magram, mocemul SemTxvevaSi es aqtualuri ar iyo. man xazi gausva, rom 

Jurnalistis statia Seexeboda mosaxleobis janmrTelobis dacvis 

umniSvnelovanes aspeqts, xolo Jurnalists ki ufleba hqonda Sesabamisi 

problemis ilustraciisaTvis nebismieri cxovrebiseuli SemTxveva SeerCia.31 

amave logikiT (oRond amjerad sazogadoebrivi interesis mqone sakiTxis 

faqtoris ararsebobis gamo) man ar daicva avstriis federaluri sarkinigzo 

kompaniis TanamSromlis mier Tavisi damqiraveblis kritika, rasac aseve mohyva 

misi samsaxuridan gaTavisufleba. evropulma sasamarTlom miiCnia, rom 

momCivnis kritika ver CaiTvleboda sazogadoebrivi mniSvnelobis mqone 

problemebis ganxilvaSi monawileobad. amitom, damqiraveblis iseTi sityvebiT 

gakritikeba, romlebmac Selaxa klientebis TvalSi misi reputacia, reagirebas 

imsaxurebda. man momCivnis samsaxuridan gaTavisufleba dasaxuli miznis 

proporciulad miiCnia da saCivari miuReblad cno, rogorc aSkarad 

usafuZvlo.32 

evropuli sasamarTlos praqtika mowmobs, rom kerZo pirTa mimarT 

`dasaSvebi kritikis~ viwro farglebi Tavis realur Sinaarss maSin iZens, 

rodesac saqme mZime sityvier Seuracxofasa anda seriozul braldebas Seexeba. 

aseT dros sazogadoebrivi interesis mqone sakiTxisa da sajaro debatebis 

faqtorebi aRar aris gadamwoni mniSvnelobisa. faqtobrivi braldebis dros, 

evropuli sasamarTlo principulad moiTxovs Sesabamis solidur safuZvels 

gamoxatvis Tavisuflebis gasamarTleblad. 

am mxriv, ramdenime saqme iqcevs yuradRebas. Constantinescu-s saqme 

Seexeboda maswavlebelTa profkavSirebis gaerTianebis Tavmjdomaris 

                                                          
30 Fuentes Bobo v. Spain, judgment of 29 February 2000. 
31 Selistö v. Finland, judgment of 16 November 2004. 
32 Appl. N 28962/95; R.Predota v. Austria, decision of 18 January .2000. 



305

msjavrdebas ciliswamebisaTvis imis gamo, rom man sam maswavlebels `qurdi~ 

(delapidatori) uwoda mas Semdeg, rac ukve Sewyvetili iyo maT winaaRmdeg 

aRZruli sisxlis samarTlis saqme. evropulma sasamarTlom miuTiTa, rom 

sityvis Tavisufleba maSinac SeiZleba SezRuduliyo, rodesac igi 

warmoadgenda profkavSirebis damoukideblobisa da funqcionirebis Sesaxeb 

sazogadoebrivi debatebis nawils. momCivans, miuxedavad misi mdgomareobisa, 

moeTxoveboda damorCileboda garkveul SezRudvebs sxvaTa uflebebisa da 

reputaciis dasacavad. cno ra sadavo gancxadebis ciliswamebluri xasiaTi, 

sasamarTlom miuTiTa, rom momCivans savsebiT SeeZlo profesiuli kavSirebis 

Sesaxeb Tavisufal debatebSi Tavisi azris gamoxatva sityva “delapidatori”-is 
gamoyenebis gareSe.33 

McVicar-isa da Alves Costa-s saqmebi kerZo pirTa mimarT iseTi braldebis 

wamoyenebas Seexeboda, romlebic, sasamarTlos azriT, damkicebas saWiroebda.  

McVicar-is saqmeze Jurnalistma Tavis statiaSi brali dasdo sportsmens, 

rom igi akrZalul preparatebs iyenebda Tavisi sportuli Sedegebis 

gasaumjobeseblad. evropulma sasamarTlom miiCnia, rom statiaSi 

gamoqveynebul informacias SeeZlo sakmaod seriozuli Sedegebi moetana 

sportsmenisaTvis. amitom, maTi namdvilobis damtkicebis moTxovna unda 

Sefasebuliyo, rogorc momCivnis gamoxatvis Tavisuflebis gamarTlebuli 

SezRudva. vinaidan man ver SesZlo Tavisi braldebis damtkiceba, amitom 

sasamarTlos amkrZalavi braldeba, aRar gaemeorebina momavalSi aseTi 

gancxadeba, ver iqneboda miCneuli araTanazomier RonisZiebad sportsmenis 

reputaciis dacvis kanonier mizanTan mimarTebaSi.34 

Alves Costa-s saqmeSi momCivani ciliswamebisaTvis daisaja gazeTSi 

gamoqveynebuli Ria werilis gamo, romelSic is mimarTavda im samedicino 

centris direqtors, sadac misi qaliSvili iyo samkurnalod moTavsebuli. 

werilSi naTqvami iyo, rom centrSi samedicino momsaxureba warmoebda Zalian 

dabal doneze, ramac misi qaliSvilis sikvdili ganapiroba; direqtoris 

misamarTiT ki gamoyenebuli iyo iseTi gamoTqmebi, rogoricaa `sruliad 

uRirsebo adamiani~, `arakvalificiuri muSaki~, `urCxuli~ da sxv. 

momCivnis saCivris misaRebobis Sefasebisas, sasamarTlom xazi gausva, rom 

konkretuli braldebis wamoyenebis dros savaldebulo iyo braldebis avtors 

Tavisi braldebis, sul mcire, soliduri faqtobrivi safuZveli warmoedgina. 

man miuTiTa, rom momCivanma ver SesZlo samedicino centrSi bavSvis sikvdilis 

mis mier navaraudevi mizezebis damadasturebeli mtkicebulebebis warmodgena, 

xolo centris direqtoris mimarT gamoyenebuli epiTetebi ki aSkarad 

Seuracxmyofeli da cilismwamebluri iyo. sasamarTlos azriT, momCivans aseTi 

                                                          
33 Constantinescu v. Romania, judgment of  27 June 2000 
34 McVicar v. The United Kingdom; judgment of 07 May 2002. 
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Seuracxmyofeli gamoTqmebis gareSe SeeZlo gamoexata Tavisi kritikuli azri 

cetris muSaobis cudi organizaciis Sesaxeb da amiT wvlili Seetana 

sazogadoebrivi interesis mqone sakiTxebze sajaro diskusiaSi. 

zemoaRniSnulidan gamomdinare, man miiCnia, rom ciliswamebisaTvis sasamarTlos 

gamamtyunebel ganaCens gaaCnda Sesabamisi ~wonadi da sakmarisi~ safuZveli. man 

saCivari aSkarad usafuZvlod cno.35 

yovelgvar faqtobriv safuZvelsmoklebul `SefasebiT msjelobad~ miiCnia 

evropulma sasamarTlom adgilobrivi kerZo gazeTis damfuZneblisa da 

redaqtoris misamarTiT sxva Jurnalistis mier sagazeTo statiaSi iseTi 

gamonaTqvamebis gamoyeneba, rogoric iyo `SantaJisti~, `yvelaferze 

wamsvleli~, `niRbiani~, `cbieri da orguli~, `homoseqsualisti~  saqmeSi 

Katamadze v. Georgia da saCivari miuReblad cno, rogorc `aSkarad 

usafuZvlo~.36 

dabolos, kidev erTi midgoma kerZo pirTa mimarT `dasaSvebi kritikis~ 

farglebis sakiTxze: rodesac kerZo pirebi an asociaciebi aqtiurad 

monawileoben sazogadoebrivi mniSvnelobis sakiTxebis sferoSi, maT mimarT 

`dasaSvebi kritikis~ farglebi farTovdeba da miCneulia, rom aseT dros, 

kritikisadmi maT meti moTmineba moeTxovebaT.37

35 Ales Costa v. Portugal, decision of 25 March 2004. 
36 Nato Katamadze v. Georgia, app. N69857/01, decision of 2 February 2001. 
37 Jerusalem v. Austria, judgment of 27 February, 2001. 
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reputaciis uflebisa da gamoxatvis Tavisuflebis konfliqtis (iseve, 

rogorc nebismieri sxva RirebulebiTi konfliqtis) gadaWra, saboloo jamSi, 

yovelTvis emyareba RirebulebaTa im preferenciebs, romlebic Sesabamis 

sazogadoebaSia damkvidrebuli da, romlebic, Tavis mxriv, aRmocenebulia 

Sesabamis samarTlebriv Sexedulebebze, kulturasa da tradiciebze. aSS-Si 

gamoxatvis Tavisuflebas aSkara da Zlieri prioriteti aqvs. magram, 

magaliTad germaniaSi piriqiTaa. aq adamianis Rirseba yvela sxva ZiriTadi 

uflebis safuZvlad aris aRiarebuli da miCneulia, rom gamoxatvis 

Tavisuflebam yovelTvis ukan unda daixios, rodesac Selaxulia adamianis 

Rirseba. Sesabamisia germanul sasamarTloTa praqtikac.1 

evropuli sasamarTlos pozicia ufro Sualeduri da zomieria. mTavari is 

gaxlavT, rom marTalia arsebobs calkeul sakiTxebTan dakavSirebiT 

Camoyalibebuli midgomebi, magram ar arsebobs winaswar myarad gansazRvruli 

savaldebulo prioritetebi. evropuli konvenciis me-10 muxlis formulireba 

farTo varirebis SesaZleblobas iZleva. azris gamoxatvis Tavisuflebis 

SezRudvis piroba _ `aucilebeli demokratiul sazogadoebaSi~ da masSi 

nagulisxmebi `aucileblobis~ da `Tanazomierebis~ Sefasebani, iseve rogorc 

miTiTeba `gamoxatvis Tavisuflebisagan ganuyofel movaleobebsa da 

pasuxismgeblobaze~, SesaniSnavad uzrunvelyofs konfliqtebis 

sxvadasxvagvarad gadaWris SesaZleblobas imisda mixedviT, Tu ra aris 

gonivruli da samarTliani saqmis konkretuli garemoebebis gaTvaliswinebiT. 

aqve aucileblad unda aRiniSnos, rom `Sualeduri da zomieri pozicia~ 

srulebiTac ar niSnavs imas, rom reputaciis uflebasa da gamoxatvis 

Tavisuflebas Soris RirebulebaTa konfliqtis dros preferenciebi saerTod 

ar arsebobs. evropuli sasamarTlos praqtika aseTi konfliqtebis gadaWrisa 

imis maCvenebelia, rom upiratesoba, saboloo jamSi, mainc gamoxatvis 

Tavisuflebas eniWeba da reputaciis ufleba xSirad ewireba demokratiuli 

sazogadoebis am umniSvnelovanes dasayrdens. es upiratesoba gansakuTrebiT 

aSkaraa maSin, rodesac saqme xelisuflebis warmomadgenelTa kritikas an 

masmediis Tavisuflebas Seexeba. aseT dros gamoxatvis Tavisuflebis 

SezRudvis gamarTlebulad Sefaseba Zalze garTulebulia. evropuli 

sasamarTlo iqiTken ixreba, rom Sesabamisi `gamoxatva~ `SefasebiT msjelobad~ 

                                                          
1
ix. k.kubl Svili. azris T visufleb  adamianis umniSvnelovanesi ZiriTadi uflebaa. krebulSi `adamianis 

uflebaTa dacva erovnul da saerTaSoriso samarTalSi~ (k.korkelias redaqtorobiT). Tbilisi, 2002 w. gv. 

124-6. 
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miiCnios da sakiTxi gamoxatvis Tavisuflebis sasargeblod da reputaciis 

uflebis sazianod gadawyvitos. rodesac saqme masmediis Tavisuflebas Seexeba, 

aseTi balansis Camoyalibebas xels uwyobs masmediis TavisuflebisaTvis 

dadgenili sxva garantiebis arsebobac (informaciis wyaroebis 

konfidencialobis dacvis principi, Jurnalistebis mimarT iseTi SemzRudveli 

RonisZiebis gamoyenebis dauSvebloba, romelic `msusxav efeqts~ iqoniebs 

masmediis Tavisuflebaze da a.S.). arc imis uaryofa SeiZleba, rom zogierT 

SemTxvevaSi reputaciis uflebis sazianod Camoyalibebuli balansi 

samarTliani ar aris. evropuli sasamarTlos palatebsa da did palataSi 

sakiTxebi xmaTa umravlesobiT wydeba da, cxadia, saboloo gadawyvetileba 

mniSvnelovnadaa damokidebuli Sesabamisi palatis TiToeuli mosamarTlis 

pirovnul Sexedulebebsa da preferenciebze. amitomac, zogjer umciresobaSi 

darCenili mosamarTleebis mosazrebebi SesaZloa ufro samarTliani da 

gonivruli aRmoCndes, vidre umravlesobisa. amis erT-erT yvelaze ufro 

naTeli magaliTi (Cveni azriT) Jersild-is saqmeze miRebuli gadawyvetilebaa, 

romliTac adamianTa didi jgufis uflebebi da reputacia, vfiqrobT rom 

usamarTlod Seewira masmediis Tavisuflebas. 

mxedvelobaSi misaRebia Semdegi garemoebac. 

imis gamo, rom erovnul Tu saerTaSoriso sasamarTloebSi gamoxatvis 

Tavisuflebas, saboloo jamSi, Zalze xSirad eniWeba upiratesoba reputaciis 

uflebasTan mimarTebaSi (imis miuxedavad, vis mxaresaa mtkicebis tvirTi) da 

ciliswamebis saqmeebze sarCelebis dakmayofileba Zalze garTulebulia, aseT 

praqtikas bevri mowinaaRmdege hyavs, maT Soris aSS-Si, evropasa da sakuTriv 

adamianis uflebaTa evropul sasamarTloSi. 

isini miiCneven, rom reputaciis ufleba ukeTes dacvas imsaxurebs. 

cilismwamebluri faqtebis gavrcelebas isini saerTod ar ganixilaven `azris 

gamoxatavad~ (klasikuri gagebiT) da ar aigiveben mas informaciis gavrcelebis 

uflebasTan, romelic sargeblobs da unda sargeblobdes kidevac 

gansakuTrebuli dacviT. amitom maT miaCniaT, rom yalbi difamaciuri 

gancxadebebis dacva gamoxatvis Tavisuflebis uflebis Sesabamisi Sida-

erovnuli Tu saerTaSoriso samarTlebrivi normebiT (aSS-s konstituciis 1-

li damatebiTa Tu evropuli konvenciis me-10 muxlis meSveobiT) swori ar 

aris da imavdroulad, reputaciis uflebis gaumarTlebeli SezRudvis 

tolfasia. maTi SexedulebiT, aseTi usamarTloba gansakuTrebuli simwvaviT 

vlindeba iseT SemTxvevebSi, rodesac individuri reputacia Selaxulia 

masmediis mier da miaCniaT, rom yvelaze ufro xSirad reputaciis ufleba 

usafuZvlod swored masmediis Tavisuflebas ewireba. 

profesorma elen maiCam Tavis statiaSi SeSfoTebac ki gamoTqva da 

aRniSna: `orive sistemis (aSS-is uzenaesi sasamarTlosa da strasburgis 
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sasamarTlos) dominanturi pozicia presis Tavisuflebis sasargeblodaa cudi 

Jurnalistikis SemTxvevebis sagangaSo siswrafiT gazrdis miuxedavad ki, rac 

gvaiZulebs davfiqrdeT, inarCunebs Tu ara personaluri reputacia kvlavac 

Tavis Rirebulebas.2 

profesorma elderma ki Tavis statiaSi miuTiTa, rom faqtobrivad, 

mediaze orientirebulma sasamarTlo gadawyvetilebebma gaumarTleblad 

Seamcires (aSS-Si) individuri reputaciis kvazi-konstituciuri interesis 

dacva da saxelmwifos savsebiT kanonieri interesi – ar waaxalisos 

difamaciuri siyalbe, praqtikaSi araadekvaturad aRmoCnda daculi.3 

adamianis uflebaTa evropuli sasamarTlos mosamarTle l.lukaidisma, 

romelmac sagangebod gamoikvlia gamoxatvis Tavisuflebisa da reputaciis 

uflebaTa urTierTmimarTeba aSS-is konstituciur samarTalsa da adamianis 

uflebaTa evropul iurisprudenciaSi, am sakiTxisadmi miZRvnil vrcel 

statiaSi ase daayena sakiTxi: `aravis SeuZlia uaryos sityvis Tavisuflebis, 

gansakuTrebiT ki presis Tavisuflebis mniSvneloba, rogorc demokratiuli 

sazogadoebis uarsebiTesi faqtorisa... magram SeiZleba Tu ara aseTi 

Tavisuflebis Sesabamisi dacva gansazRvrul garemoebebSi iyos iseTi 

eqscesiuri, rom man yalbi gancxadebebis msxverpls aRukveTos aucilebeli 

qmediTi samarTlebrivi misagebeli?~4 

lukaidisis azriT, reputaciis uflebis sazianod gamoxatvis 

Tavisuflebis gadametebiT dacva (over protection) ganpirobebulia imiT, rom 

reputaciis ufleba ar warmoadgens konvenciiT garantirebul calke uflebas 

da igi mxolod konvenciis me-8 muxliT gaTvaliswinebuli uflebis erT-erTi 

komponentia. am garemoebas, misi TqmiT, `mraval SemTxvevaSi SeiZleboda 

gamoewvia individuri Rirsebisa da reputaciis dacvis kanonieri moTxovnis 

neitralizeba.~5 

lukiadisi ara marto reputaciis uflebis ukeT daculobis momxrea, 

aramed masmediis garkveuli SezRudvebisadmi daqvemdebarebisac da amas igi 

saintereso argumentebis moSveliebiT asabuTebs. misTvis amosavalia is 

garemoeba, rom masmedia SeuzRudavi da arakontrolirebadi xelisuflebaa. 

amitom miiCnevs, rom misi `TviTcenzura~ (self censorship) sakmarisi ar aris 
TviTnebobis Tavidan asacileblad. lukaidisis azriT, masmedia, iseve, rogorc 

nebismieri sxva xelisufleba, ar SeiZleba angariSvaldebuli iyos mxolod 

sakuTari Tavis winaSe. sawinaaRmdego viTareba uTuod migviyvanda 

TviTnebobasTan, romelic Zirs uTxris demokratiis TviTon. igi miiCnevs, rom 

                                                          
2Eleni Micha “Defamation: Dignity Lost?” in Netherlands Quarterly of Human Rights. vol.16. gv.275, 284. 
3 Elder. “Kentucky Criminal Libel Law and Public officials – an Historical Anachronism?” (1981; 8N, Ky.L.Rev.37.gv.923). 
4 Loukis G.Loucaides, “Freedom of Expression and the Right of Reputation”. MELANGES offerts a’silvio Marcus
Helmons, Bruxelles, 2003; gv.202. 
5
iqve, gv.200.
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mosazreba aseTi angariSvaldebulebis aucileblobisa, kidev ufro safuZvliani 

xdeba imis gaTvaliswinebiT, rom masmediis saqmianoba komerciuli miznebiTac 

aris motivirebuli: ar unda dagvaviwydes, rom masmedia komerciuli sawarmoa; 

igi ufro metad mogebiTaa dainteresebuli, vidre sazogadoebisaTvis swori 

informaciis gadacemiT, xelisuflebis gakontrolebiTa Tu sxva idealisturi 

miznebiT. amitom, is unda eqvemdebarebodes SezRudvebs individuri uflebisa 

da simarTlis dasacavad;6 (xazgasma Cemia – e.g.) rodesac saqme Seexeba 

difamaciuri bunebis informacias, igi unda icavdes bunebrivi samarTlianobis 

wesebs, maT Soris wess `audi alteram partem~ (mousmine meore mxaresac).7 

am konteqstSi metad sagulisxmod gvesaxeba winamdebare naSromSi zemoT 

gadmocemuli lucius vildhaberis Sexedulebac Tanamedrove epoqaSi mediis 

bunebis Secvlis Sesaxeb da misi SeSfoTeba imis gamo, rom `konkurentulma 

samyarom ideaTa gadacemis miznidan aSkarad gadainacvla gazeTis gayidvis 

saWiroebisa da reklamis komerciul sferoSi~. mTlianad veTanxmebiT mis im 

mosazrebasac, rom aseTi truizmi usaTuod iqoniebs gavlenas gamoxatvis 

Taviuflebisa da sxva interesebs Soris samarTliani balansis gansazRvarze.8 

Tumca ver daveTanxmebiT lukaidisis im Sexedulebas, TiTqos reputaciis 

uflebis saziano balansi imiT iyos ganpirobebuli, rom igi evropuli 

konvenciiT ar aris calke uflebad gaTvaliswinebuli. 

evropuli konvencia Rirsebis uflebasac ar iTvaliswinebs, romelsac 

sruliad gamorCeuli adgili ukavia ZiriTad uflebaTa Soris.9 amis naTeli 

dadasturebaa adamianis uflebaTa sferoSi universaluri da regionaluri 

saerTaSoriso samarTlebrivi aqtebi. adamianis uflebaTa sayovelTao 

deklaraciis (1948w.) preambulis mixedviT adamianis Tanaarsi Rirsebis, misi 

Tanaswori da xelSeuvali uflebebis aRiareba warmoadgens sayovelTao 

Tavisuflebis, samarTlianobisa da mSvidobis safuZvels. misi pirvelive 

muxlic Rirsebasa da Tanasworobas Seexeba. adamianisa da xalxTa uflebebis 

afrikuli qartiis (1981w.) preambula `adamianis Rirsebas~ moixseniebs 

                                                          
6
iqve, gv.216,212.

7 Bladet Tromso A/S and Pal Stensaas v. Norway  09 July 1998. dissenting opinion of Judge Loukaides.
8 Addres by Luzius Wildhaber, The Right of Offend, Shock or Disturb? – Aspects of Freedom of Expression under the 
uuropean Convention on Hgman Rights. Dublin, 11 October. 2001. 
9
adamianis Rirseba mTlianad xelSeuvalia. saxelmwifos ara aqvs ufleba mTlianad an nawilobriv CamoarTvas 

adamians Rirseba. Rirseba adamianad yofnasTanaa ganuyrelad dakavSirebuli. Rirseba gaaCniaT adamianebs 

miuxedavad sqesisa, asakisa, kulturisa da ganaTlebis donisa. Risreba ar aris dakavSirebuli 

uflebaunarianobasTan, qmedunarianobasTan an Rirsebis SegrZnebis SesaZleblobasTan. Risreba gaaCnia fizikuri 

naklis mqones da suliT avadmyofs, bavSvs Tu umZimesi danaSaulisaTvis msjavrdebul patimars. adamianis 

Rirseba vrceldeba gvamze da gardacvlili adamianis xsovnaze. Rirseba aqvs adamians imis miuxedavad, gaaCni  

Tu ara mas Rirsebis SegrZneba d  Seesabameba Tu ara saqcieli, saqmianoba Tu cxovrebis stili adamianis 

Rirsebas. Rirsebis uflebis ganviTarebas didad Seuwyo xeli qristianulma moZRvrebam. adamianis Rirsebis 

safuZveli misi RmerTTan msgavsebaa: `Seqmna RmerTma kaci saxed Tvisa, Tavis xatad Seqmna igi~. (ix. 

k.kublaSvili, ZiriTadi uflebebi, gv.86-87).
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`Tavisuflebis~, `Tanasworobisa~ da `samarTlianobis~ RirebulebebTan erTad. 

ZiriTadi uflebebis Sesaxeb evropis kavSiris qartiis (2000w.) preambula ki 

universalur Rirebulebebad `adamianis Rirsebas~, `Tavisuflebas~, 

`Tanasworobasa~ da `solidarobas~ acxadebs. misi pirveli muxlic aseve 

Rirsebas Seexeba. 

marTalia reputaciis ufleba da Rirsebis ufleba erTmaneTisagan 

gansxvavdeba, magram am uflebiT daculi sferoebi nawilobriv gadafaraven 

erTmaneTs. reputaciis SelaxviT SeiZleba Seilaxos adamianis Rirseba. 

magaliTad, adamianTa ama Tu im niSniT diskriminacia Rirsebis uflebas laxavs. 

magram diskriminaciuli an sxvagvarad damamcirebeli Sexedulebebis 

gavrcelebiT ilaxeba pirovnebis reputaciac da Rirsebac. zemoaRniSnuli 

Jersild-is saqme swored aseTi SemTxvevaa. Sesabamisad, daskvnidan, rom 

konvenciiT reputaciis uflebis gauTvaliswinebloba RirebulebaTa 

konfliqtis dros misi erTgvari ugulvebelyofis mizezia, arapirdapir isic 

gamomdinareobs, rom Rirsebis uflebis gauTvaliswineblobac SesaZloa misi 

ugulvebelyofis mizezi gaxdes. arada, konvenciis safuZvelze Rirsebis 

uflebisadmi aseTi damokidebulebis SesaZlebloba yovlad warmoudgenelia. 

igi ewinaaRmdegeba konvenciis arss, suliskveTebasa da Rirebulebebs. 

jer erTi, evropuli konvencia adamianis uflebaTa sxva regionuli 

aqtebis msgavsad, adamianis uflebaTa sayovelTao deklaracias eyrdnoba da igi 

(misi preambulis Tanaxmad) `sayovelTao deklaraciiT gacxadebul garkveul 

uflebaTa erToblivi aRsrulebisaTvis~ Seiqmna. amitom cxadia, rom adamianis 

Rirseba, miuxedavad konvenciaSi misi gauTvaliswineblobis faqtisa, misTvis 

iseTive idealia, rogoric sayovelTao deklaraciisaTvis. 

meore, konvenciiT gaTvaliswinebuli araerTi ufleba, maT Soris wamebis, 

damamcirebeli Tu araadamianuri sasjelisa da mopyrobis, monobis, iZulebiTi 

Sromis, diskriminaciis akrZalva da sxv., adamianis Rirsebidan gamomdinareobs. 

Sesabamisad, am uflebaTa gacxadeba adamianis Rirsebis dacvas emsaxureba. es 

gansakuTrebiT naTlad Cans ZiriTadi uflebebis Sesaxeb evropis kavSiris 

qartiaSi, romelSic uflebebi sayovelTao, universaluri Rirebulebebis 

mixedviTaa dajgufebuli. adamianis Rirsebis, rogorc Rirebulebis damcav 

uflebebad miCneulia `Rirsebis pativiscemisa da dacvis ufleba~ (m.1), 

`pirovnebis xelSeuvalobis ufleba~ (igulisxmeba fizikuri da fsiqikuri 

xelSeuvaloba (physical and mental integrity) – m.3), `wamebis, araadamianuri an 
damamcirebeli mopyrobis an sasjelis akrZalva~ (m.4), `monobisa da iZulebiTi 

Sromis akrZalva~ (m.5) da `TviT sicocxlis uflebac~ ki (m.2). 

calke sakiTxia is, Tu ramdenad aucilebeli iyo evropul konvenciaSi 

Rirsebisa da reputaciis uflebebis gaTvaliswineba. 
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evropuli konvencia samoqalaqo da politikur uflebebs icavs. adamianis 

Rirseba, Tavisi universaluri mniSvnelobis gamo, cxadia, ar Tavsdeba 

`politikur da samoqalaqo uflebaTa~ cnebaSi. vfiqrobT, amiT unda aixsnas 

is, rom evropuli konvencia mas calke uflebad ar iTvaliswinebs. 

rac Seexeba reputaciis uflebas, mxedvelobaSi unda iqnas miRebuli 

Semdegi: rodesac reputaciis SelaxviT ilaxeba adamianis Rirseba, Znelia imis 

uaryofa, rom aseT dros Rirsebis Selaxvis xarisxi gacilebiT ufro 

naklebia, vidre magaliTad wamebis, diskriminaciis an monobis dros. 

reputaciis ufleba (da masTan erTad Rirsebis ufleba) nawilobriv moculia 

konvenciis me-8 muxliT. garda amisa, isini uTuod igulisxmebian `sxva pirTa 

uflebebSi~, romelic konvenciis me-9, me-11 da sxva muxlebiT 

gaTvaliswinebul SemTxvevebSi SeiZleba safuZvlad daedos Sesabamis uflebaTa 

Tu TavisuflebaTa SezRudvas. amasTanave, reputaciis ufleba saxeldebiT aris 

miTiTebuli konvenciis me-10 muxlSi, rogorc gamoxatvis Tavisuflebis 

SezRudvis SesaZlo gamamarTlebeli safuZveli (mxedvelobaSia misaRebi kidev 

erTi niuansi. SemTxveviTi ar aris, rom me-10 muxli `reputaciaze~ miuTiTebs 

da ara `Rirsebaze~. Rirseba, ramdenadac igi mxolod adamianisTvisaa 

imanenturi, ar gaaCniaT iuridiul pirebs. maSin rodesac iuridiul pirs 

`reputacia~ da misi dacvis ufleba gaaCnia). 

zemoaRniSnulis gaTvaliswinebiT, Cveni daskvna isaa, rom balansi, 

romelic evropuli sasamarTlos praqtikaSi Camoyalibebulia gamoxatvis 

Tavisuflebasa da reputaciis uflebas Soris, RirebulebiTi preferenciebis 

(kerZod, pirveli maTganisaTvis upiratesobis miniWebis) gamoxatuleba ufroa, 

vidre sakuTriv konvenciidan gamomdinare logikuri Sedegi. 

sxva sakiTxia, ramdenad veTanxmebiT aseT prioritets. im sakiTxSi, rom 

reputaciis ufleba Rirsia ukeTesi dacvisa, mTlianad veTanxmebiT baton 

lukaidiss da sxvebs, vinc am Tvalsazriss iziarebs. 

TavisTavad mravlismetyvelia is garemoebac, rom strasburgis 

sasamarTlos araerT ganCinebaze arsebul `gansxvavebul azrebSi~ gamoTqmulia 

calkeul mosamarTleTa angariSgasawevi Sexedulebani imis Taobaze, rom 

reputaciis ufleba usafuZvlod Seewira gamoxatvis Tavisuflebas, rom igi 

ukeT dacvas imsaxurebs da rom gansazRvrul garemoebebSi adamianis Rirsebis 

dacva ar SeiZleba iyo imaze naklebad mniSvnelovani, vidre Sexedulebebisa Tu 

informaciis gavrcelebis Tavisufleba.10  

 

10
ix.dissenting opinion of judges Palm, Fuhrman and Baka saqmeSi  Stensas v. Norway; Concuring opinion of judge 

Rozakis joined by judges Baka and Lorenzen saqmeSi Maronek v. Slovakia (19 April 2001); Dissenting opinion of judge 
Rozakis saqmeSi of Nilsen and Johnsen v. Norway (25.11.1999) 
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oriode sityviT imis Sesaxeb, Tu ratom gadavwyviteT gamoxatvis 

Tavisuflebis SezRudvis sakiTxebi konvenciis me-10 muxlis me-2 punqtiT 

gaTvaliswinebuli sami `kanonieri miznis~ - `erovnuli usafrTxoebis~, 

`teritoriuli mTlianobisa~ da `sazogadoebrivi usafrTxoebis~ sajaro 

interesebTan mimarTebaSi erTdroulad gangvexila. 

amis mizezi, erTi mxriv, is gaxlavT, rom am kanonier miznebTan 

mimarTebaSi erovnul xelisuflebas Sefasebis Tavisuflebis farTo areali 

eniWeba, meore mxriv ki is, rom praqtikaSi Zalze xSiria SemTxvevebi, 

rodesac gamoxatvis Tavisufleba erTdroulad upirispirdeba am sajaro 

interesebs. gansakuTrebiT xSiria `erovnuli uSiSroebisa~ da `teritoriuli 

mTlianobis~, `erovnuli uSiSroebisa da `sazogadoebrivi usafrTxoebis~ 

kombinaciebi, magaliTad, separatistuli propagandis, terorizmisa an 

sxvagvari ukanono moqmedebebis waqezebis SemTxvevaSi. es sferoebi 

erTgvarovani problematikiT xasiaTdeba, rac, Tavis mxriv, ganapirobebs 

evropuli sasamarTlos mxridan maTdami erTgvarovani midgomebis, 

kriteriumebisa da standartebis gamoyenebas. 

 

* * * 

`samarTliani balansis~ gansazRvris erT-erTi mTavari orientiri 

SemTxvevebSi, rodesac gamoxatvis Tavisufleba RirebulebiT konfliqtSi 

imyofeba erovnuli uSiSroebis, teritoriuli mTlianobisa da 

sazogadoebrivi usafrTxoebis sajaro interesebTan, gaxlavT Sefasebis 

Tavisuflebis farTo areali, romelsac evropuli sasamarTlo erovnul 

saxelmwifoebs miakuTvnebs am sferoebis daregulirebisaTvis. es 

gamomdinareobs am sajaro interesebis didi mniSvnelobidan; rac mTavaria, im 

specifikurobidan, romelic maT dacvas axlavs da romelic zrdis 

adgilobrivi Sefasebebis gaTvaliswinebis mizanSewonilobas. evropuli 

sasamarTlos SexedulebiT, erovnulma xelisuflebam ukeT icis, Tu ra aris 

`aucilebeli~ qveynis erovnuli uSiSroebis, teritoriuli mTlianobisa Tu 

sazogadoebrivi usafrTxoebis uzrunvelsayofad. amitom, gansakuTrebiT 

farToa Sefasebis Tavisuflebis areali faqtebis Sefasebis sferoSi, rac 

Zalze marTebulad gvesaxeba: marTlac, saerTaSoriso sasamarTlos, romelic 

naklebad icnobs adgilobriv garemoebebs da naklebi informacia gaaCnia, 
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SeiZleba mcdari warmodgena Seeqmnas ama Tu im saxelmwifoSi erovnuli 

uSiSroebis, teritoriuli mTlianobisa Tu sazogadoebrivi usafrTxoebis 

realur interesebze. naklebi winapirobani arsebobs saimisod, rom man 

Seucdomlad imsjelos magaliTad imaze, Tu ra zianis miyeneba SeuZlia ama 

Tu im saidumlo informaciis gamJRavnebas qveynis erovnuli uSiSroebisaTvis. 

misi msjeloba am sakiTxze SeiZleba Seusabamo, xolo daskvna ki – 

araadekvaturi aRmoCndes. cxadia, gonivruli ar iqneba, rom man xelis erTi 

dakvriT uaryos adgilobrivi xelisuflebis Sexeduleba, romelic uSualod 

aris pasuxismgebeli qveyanaSi erovnuli uSiSroebis uzrunvelyofaze. swored 

amitom, adamianis uflebaTa evropuli sasamarTlos pozicia, saxeldobr is, 

rom igi erovnul xelisuflebas am sferoSi Sefasebis Tavisuflebis farTo 

ares miakuTvnebs da did angariSs uwevs mis Sefasebebs, marTebuli da Zalze 

gonivrulia. 

zemoaRniSnulidan gamomdinare, logikuria, rom sirTuleebi, romelic 

saerTaSoriso sasamarTlos praqtikaSi wamoiWreba saqmeebze, sadac 

gamoxatvis Tavisufleba erovnuli uSiSroebis, teritoriuli mTlianobisa 

da sazogadoebrivi usafrTxoebis dasacavad izRudeba, yvelaze ufro xSirad 

imis Sefasebas ukavSirdeba, Tu ramdenad realuri iyo ama Tu im konkretul 

SemTxvevaSi am sajaro interesebisaTvis zianis miyenebis safrTxe an ramdenad 

seriozuli ziani SeiZleboda gamoewvia gamoxatvis Tavisuflebis uflebis 

Sesabamis ganxorcielebas. 

miyenebuli an `potenciuri zianis~ mniSvnelobaze uflebis 

SezRudvisaTvis aucilebeli `mwvave sazogadoebrivi saWiroebis~ 

damtkicebisaTvis, Cven dawvrilebiT zemoTac visaubreT, vinaidan `mwvave 

sazogadoebrivi saWiroebis~ cnebis Sinaarsis dadgena SeuZlebeli iyo am 

sakiTxis gamokvlevis gareSe. maT Soris SevexeT iseT saqmeebsac, sadac 

erovnuli uSiSroebis, teritoriuli mTlianobisa da sazogadoebrivi 

usafrTxoebisaTvis miyenebuli zianis Sefaseba iyo aqtualuri. amis 

miuxedavad, Cven xelaxla dagvWirdeba zogierT saqmeze miTiTeba am 

kategoriis saqmeebze evropuli sasamarTlos praqtikis sistemuri 

gaazrebisaTvis da imis TvalsaCinoebisaTvis, Tu ramdenad calsaxaa evropuli 

sasamarTlos midgoma am sajaro interesebTan mimarTebaSi, RirebulebaTa ra 

preferenciebis gamomxatvelia SemTxvevebi, sadac Sefasebis farTo arealis 

miuxedavad, evropulma sasamarTlom ar gaiziara erovnuli saxelmwifos 

Sefaseba SezRudvis aucileblobis Taobaze da ratom gadaswona ama Tu im 

SemTxvevaSi gamoxatvis Tavisuflebis dacvis interesma erovnuli 

uSiSroebis, teritoriuli mTlianobisa da sazogadoebrivi usafrTxoebis 

interesebi. 

Sesabamisi sasamarTlo praqtikis Seswavlis Sedegad aRmoCnda, rom 

gacilebiT metia saqmeebi, sadac evropuli sasamarTlo ar daeTanxma 

saxelmwifoTa Sefasebebs SezRudvis aucileblobis Taobaze da upiratesoba 
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gamoxatvis Tavisuflebas mianiWa, vidre is saqmeebi, sadac man gaiziara aseTi 

Sefaseba da ar cno konvenciis me-10 muxlis darRveva. 

is, rac windawinve SeiZleba iTqvas is aris, rom am sferoebSi erovnuli 

saxelmwifoebisaTvis Sefasebis Tavisuflebis farTo farglebis miniWebis 

miuxedavad, evropuli sasamarTlo mxolod `mniSvnelovani zianis~ 

SemTxvevaSi miiCnevs uflebis SezRudvas `aucileblad demokratiul 

sazogadoebaSi~. ufro xSirad es maSin xdeba, rodesac sruliad aSkaraa, rom 

`azris gamoxatvisas~ xdeba Zaladobis an sxva ukanono moqmedebisaken 

waqezeba, siZulvilisa da mtrobis gaRviveba, rac, TavisTavad, mniSvnelovani 

zianis miyenebis safrTxes gulisxmobs. 

magaliTad, saqme Zana v. Turkey sasamarTlom gamarTlebulad miiCnia. 

yofili meris dasja imis gamo, rom intervius dros mxari dauWira 

teroristul aqtebs. man gaiziara, rom erovnuli xelisufleba moqmedebda 

erovnuli uSiSroebisa da sazogadoebrivi usafrTxoebis dacvis interesebiT. 

sasamarTlom isic gaiTvaliswina, rom momCivani intervius dros ar gaemijna 

Zaladobis aqtebs, romlebic momzadebuli iyo PKK-s mier TurqeTis samxreT 

aRmosavleTSi. Sesabamisad, miiCnia, rom misi dasja ganpirobebuli iyo `mwvave 

sazogadoebrivi saWiroebiT~ da warmoadgenda Tanazomier RonisZiebas 

dasaxul sajaro interesebTan mimarTebaSi.1 

aris SemTxvevebi, rodesac gamoxatvis Tavisuflebis SezRudvis 

gamarTlebulad miCneva sajaro interesebisaTvis miyenebul aSkara da 

seriozul zians ki ar efuZneba, aramed gamoxatvis Tavisuflebis SezRudvis 

mcire xarisxs da uflebis SezRudvis iseT xasiaTs, ris gamoc evropuli 

sasamarTlo aRar aris metismetad kritikuli erovnuli xelisuflebis 

Sefasebisadmi. Sesatyvisi magaliTia saqme Leander v. Sweden.2 policiis 

saidumlo kartoTekis monacemebis safuZvelze, romelic pirad cxovrebas 

Seexeboda, moqalaqes uari uTxres saxelmwifo samxedro samsaxurSi miRebaze 

`Seufereblobis~ motiviT. moqalaqem moiTxova `Seufereblobis~ Sefasebis 

gauqmeba da masze arsebuli masalebis gacnoba pasuxis gasacemad. evropulma 

sasamarTlom gaiziara erovnuli sasamarTlos Sefaseba, rom uflebis 

(informaciaze xelmisawvdomoba) SezRudva erovnuli uSiSroebis dacvas 

emsaxureboda. man xazi gausva, rom am sferoSi farTo iyo erovnuli 

Sefasebis Tavisuflebis are da mocemul SemTxvevaSi erovnuli sasamarTlos 

daskvna individur uflebaSi Carevis aucileblobis Sesaxeb, ndobas 

imsaxurebda. evropulma sasamarTlom damatebiT argumentad isic miuTiTa, 

rom saxelmwifo samsaxurSi miRebis ufleba ar ganekuTvneboda evropuli 

                                                          
1
.Zana v. Turkey (APP;, no.2951/96; decision of 19 September 2000); Zana v. Turkey, judgment of 25 November 1997; 

Reports 1999-VII; ixileT agreTve Sürek (N 1) (judgment of 8 July 1999) da Sürek (N 3) (judgment of 8 July 1999) 
saqmeebi, sadac evropulma sasamarTlom miiCnia, rom presaSi gamoqveynebuli publikaciebi Zaladobis 

waqezebisaken iyo mimarTuli da amitom avtorTa dasja nakarnaxevi iyo `mwvave sazogadoebrivi saWiroebiT~.
2 Leander  v. Sweden, judgment of 26 March 1987.  
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konvenciiT dacul uflebebs da ar arsebobda saxelmwifos movaleoba, 

pirovnebisaTvis gaecno mis Sesaxeb arsebuli saidumlo masalebi. 

rac Seexeba SemTxvevebs, sadac evropulma sasamarTlom gamarTlebulad 

ar cno erovnuli uSiSroebis, teritoriuli mTlianobisa Tu sazogadoebrivi 

usafrTxoebis dasacavad gamoxatvis Tavisuflebis SezRudva, isini, ufro 

xSirad, erTdroulad or safuZvels emyareba. kerZod, es maSin xdeba, 

rodesac evropuli sasamarTlo ar iziarebs erovnuli saxelmwifos 

Sefasebas Sesabamisi sajaro interesebisaTvis mniSvnelovani zianis miyenebis 

an aseTi zianis safrTxis seriozulobis Taobaze da imavdroulad, 

iTvaliswinebs sxva faqtorebs, romlebic asusteben saxelmwifos pozicias 

uflebaSi Carevis aucileblobis Taobaze.  

ra gvaqvs mxedvelobaSi: rodesac `gamoxatva~ Seexeba politikis sferos 

an sakuTriv xelisuflebis kritikas (rac Zalze xSiria gamoxatvis 

Tavisuflebisa da zemoaRniSnul sajaro interesTa konfliqtis dros), an 

presis, anda deputatis sityvis Tavisuflebas, `samarTliani balansis~ 

miRwevis gza gansxvavebulia. es sferoebi gansakuTrebuli dacviT 

sargeblobs. amitom, rodesac aRniSnuli faqtorebi arsebobs, isini yovel 

Sesabamis SemTxvevaSi amcireben erovnuli Sefasebis Tavisuflebis farglebs 

da saboloo jamSi es farglebi aRar aris iseTi farTo, rogoric maTi 

ararsebobis SemTxvevaSi, ris gamoc, evropuli sasamarTlo SezRudvis 

`gamarTlebulobas~ maRali standartiT afasebs. Sesabamisad, yovelTvis, 

rodesac interesebisaTvis mniSvnelovani zianis miyeneba (anda aseTi zianis 

safrTxis seriozuloba) ar dasturdeba da Tan saqme Seexeba politikis 

sferos, presis Tavisuflebas da a.S., evropuli sasamarTlo gamoxatvis 

Tavisuflebis SezRudvas gamarTlebulad ar miiCnevs. 

axla davubrundeT `mniSvnelovani zianis~ miyenebis sakiTxs da 

ganvixiloT, Tu rogor xdeba sxvadasxva SemTxvevaSi aseTi zianis 

ararsebobis dasabuTeba. 

evropuli sasamarTlos Sesabamisi praqtika mowmobs, rom ZiriTadi 

argumentebi, romlebic safuZvlad edeba aseT dasabuTebas Semdegia: 

a) gamoxatvis Tavisuflebis SemzRudavi RonisZieba saerTod ar iyo 

uSualod dakavSirebuli erovnuli uSiSroebis, teritoriuli mTlianobisa 

Tu sazogadoebrivi usafrTxoebis mizanTan, da Sesabamisad, igi ver 

moemsaxureboda potenciuri zianis aRkveTas. (ix. saqme Vogt v. Germany, 
romelSic komunisti maswavleblis samsaxuridan gaTavisufleba saxelmwifo 

moxelesaTvis savaldebulo `politikuri loialobis principis~ 

daucvelobisaTvis, ar iqna miCneuli `aucilebelad demokratiul 

sazogadoebaSi~, vinaidan misi Tanamdeboba – enis maswavlebeli, ar iyo 

uSualod dakavSirebuli erovnuli uSiSroebis raime safrTxesTan);  

b) Sesabamisi `gamoxatva~, marTalia, potenciurad gulisxmobda sajaro 

interesebisaTvis zianis miyenebis safrTxes, magram konkretul viTarebaSi da 
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Sesabamis dros, mas ar an aRar SeeZlo raime zianis gamowveva, ris gamoc 

misi SezRudva azrs hkargavda. 

Sesatyvisi magaliTia saqme Vereniging Weekblad Bluf! v. the Netherlands;3 
momCivani asociaciis saJurnalo gamocemis dapatimreba (yadaRis dadeba) da 

amoReba gavrcelebidan (cirkulaciidan) im motiviT, rom igi Seexeboda 

Sinagani uSiSroebis samsaxuris saqmianobas, evropulma sasamarTlom 

gamarTlebulad ar miiCnia, vinaidan Jurnali dayadaRebis Semdeg xelaxla 

daibeWda da 2500 egzempliari gavrcelda. evropuli sasamarTlos azriT, 

radgan informacia ukve farTod iyo gavrcelebuli, misi dacva, rogorc 

saxelmwifo saidumloebisa azrs hkargavda da amitom, gamoxatvis 

TavisuflebaSi Careva aRar iyo gamarTlebuli me-10 muxlis TvalsazrisiT. 

TiTqmis identuria Cvens mier adre moxseniebuli saqme Observer and 
Guardian v. the United Kingdom:4

 SeerTebuli samefos mTavroba Seecada, 

SeeCerebina britaneTis uSiSroebis samsaxuris yofili oficris piter 

raitis memuarebis wignis gamoqveyneba. am wignSi raiti amtkicebda, rom 

britaneTis uSiSroebis samsaxuri bevr ukanono moqmedebas sCadioda. lordTa 

palatam (samma mosamarTle lordma oris winaaRmdeg) ZalaSi datova 

inglisis sasamarTlos akrZalva wignis gamoqveynebis Sesaxeb. man miiCnia, rom 

saxelmwifos interesebi, rac dakavSirebuli iyo erovnuli uSiSroebis 

uzrunvelyofasTan, iseve, rogorc uSiSroebis samsaxuris efeqtian 

muSaobasTan, umarTebulad daziandeboda am informaciis gamJRavnebis 

SemTxvevaSi. sapirispiro azris mqone mosamarTle lordebi ki amtkicebdnen, 

rom vinaidan aRniSnuli informacia ukve farTod iyo gavrcelebuli 

sazRvargareT (wigni aSS-Si daibeWda da Semdeg inglisic gavrcelda), 

saxelmwifos daintereseba akrZalvis SenarCunebisa, ver sWarbobda im did 

zians, romelic iseT mniSvnelovan Rirebulebas emuqreboda, rogoric sityvis 

Tavisufleba iyo (lordi briji sinanuliT aRniSnavda, rom inglisurma 

mosamarTleebma ver SeinarCunes saerTo samarTlis tradicia da ver 

gamoiyenes misi SesaZlebloba, garantia SeeqmnaT adamianis ZiriTadi 

uflebebisaTvis, rac esoden mniSvnelovania Tavisufali sazogadoebisaTvis). 

evropulma sasamarTlom swored umciresobaSi darCenili mosamarTleebis 

pozicia gaiziara. man diferencirebulad Seafasa drois or sxvadasxva 

periodSi uflebaSi Carevis mizanSewoniloba. pirvel periodSi, sanam 

memuarebi jer ar iyo gavrcelebuli, misi akrZalva marTebulad miiCnia. 

magram meore periodSi, anu mas Semdeg, rac informaciis didi nawili, 

romelsac es wigni Seicavda, sajaro gaxda satelevizio gadacemebiT, 

sagazeTo publikaciebiTa da sxva saSualebebiT, daibeWda aSS-Si mTlianad, 

gavrcelda inglisSic da xelmisawvdomi iyo yvelasaTvis, evropuli 

sasamarTlos azriT, erovnul sasamarTlos unda moexsna akrZalva, e.i. manam, 

                                                          
3 Vereniging Weekblad Bluf! v. Netherlands, judgment of 9 February 1995 
4 Observer and Guardian v.the United Kingdom, judgment of 26 November, 1991. 
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sanam informacia marTlac saidumlo iyo, misi akrZalva aucileblobas 

Seadgenda, magram rogorc ki igi gamJRavnda da dakarga konfidencialuri 

xasiaTi, azri daekarga mis akrZalvac erovnuli uSiSroebis dasacavad, 

radgan `is ziani, romelic am informaciis gamJRavnebas SeeZlo mieyenebina am 

interesisaTvis, ukve miyenebuli iyo~. Sesabamisad, erovnuli uSiSroebis 

dacvis interesi aRar SeiZleboda am uflebis Semdgomi SezRudvis safuZveli 

yofiliyo da Careva veRar ganixileboda, rogorc `aucilebeli demokratiul 

sazogadoebaSi~ dasaxuli kanonieri miznis misaRwevad. 

g) Sesabamisi Sinaarsis azri saerTod ar qmnida raime safrTxes 

erovnuli uSiSroebis, teritoriuli mTlianobisa Tu sazogadoebrivi 

usafrTxoebisaTvis. 

magaliTad, saqmeSi Cyprus v. Turkey5
 davis sagani gaxda saskolo 

saxelmZRvaneloebis Semowmebis procedura da SezRudvebi, dawesebuli 

berZnulenovani gazeTis cirkulaciaze. 

evropulma sasamarTlom me-10 muxlis darRvevad miiCnia rogorc 

sakuTriv procedura, romelic dadgenili iyo TurqeTis kviprosuli 

xelisuflebis mier saskolo saxelmZRvaneloebis SemowmebisaTvis maT 

gavrcelebamde, ise am proceduris Sedegad berZnulenovani gazeTis 

gavrcelebis SezRudva. is ar daeTanxma faqtebis Sefasebis sferoSi 

TurqeTis xelisuflebas da miuTiTa, rom xelisuflebam cenzuris Sedegad 

faqtobrivad akrZala saxelmZRvaneloTa didi nawili, romlis Sinaarsi 

sruliad uvnebeli iyo qveynis erovnuli uSiSroebisa da teritoriuli 

mTlianobisaTvis. 

d) Sesabamisi `gamoxatva~, gulisxmobda nakleb potenciur zians 

erovnuli uSiSroebis, teritoriuli mTlianobisa Tu sazogadoebrivi 

usafrTxoebisaTvis, ris gamoc ar arsebobda `mwvave sazogadoebrivi 

saWiroeba~ misi SezRudvisa. 

am kategoriis saqmeebi bevria evropuli sasamarTlos praqtikaSi da 

amasTanave, dasabuTebac ufro garTulebulia, vinaidan aq `garkveuli zianis~ 

arseboba eWvs ar iwvevs da imis dasabuTeba xdeba, rom es ziani ar iyo 

`mniSvnelovani~. 

rogorc ukve viciT, imis gasarkvevad, gulisxmobs Tu ara `gamoxatva~ 

sajaro interesebisaTvis mniSvnelovani zianis miyenebas, evropuli 

sasamarTlo specialur kriteriums iyenebs, rodesac `gamoxatva~ gulisxmobs 

`Zaladobisaken waqezebas~, igi `mniSvnelovan zians~ dadasturebulad 

miiCnevs, xolo rodesac ar gulisxmobs, igi arkvevs, gulisxmobda Tu ara is 

`nakleb zians~ mainc da Semdeg, sxva garemoebebis, mxedvelobaSi miRebiT 

afasebs, gamarTlebuli iyo Tu ara uflebis SezRudva. 

`naklebi zianis~ argumenti maSinac gamoiyeneba, rodesac gamoxatvis 

forma anda is garemoeba, rom igi mimarTuli iyo mcire uauditoriisadmi, 

                                                          
5 Cyprus v. Turkey, judgment of  10 May 2001. 
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amcirebda potenciur zians, romelic erovnuli uSiSroebis, teritoriuli 

mTlianobisa Tu sazogadoebrivi usafrTxoebis interesebs SeiZleba ganecada. 

ganvixiloT dawvrilebiT: 

ama Tu im azris `Zaladobisaken waqezebad~ kvalifikaciis sisworis 

Sesafaseblad, evropuli sasamarTlo mxedvelobaSi iRebs rogorc Sesabamisi 

gancxadebebis Sinaarss, calkeul frazebsa da terminebs, ise maT saerTo 

tonalobas, stils, suliskveTebas, im konteqsts, romelSic isini iyo 

gakeTebuli da maTi avtorebis vinaobasac ki. 

magaliTad, ramdenime saqmeebSi (Erdogdu and Ince, Sürek and Özdemir, Sürek 
(#4),6 evropulma sasamarTlom miCnia, rom Sexedulebebi, ra konteqstSic 

isini gamoqveynda, ar warmoadgenda `Zaladobisaken waqezebas~, xolo maTi 

uxeSi da mwvave stili ar iyo sakmarisi azris gamoxatvis Tavisuflebis 

SezRudvis gasamarTleblad dasaxuli kanonieri miznis – teritoriuli 

mTlianobisa da erovnuli uSiSroebis dasacavad. 

aseve ar iqna miCneuli `Zaladobisaken waqezebad~ wignis Sinaarsi, 

romelSic aRwerili iyo TurqeTis kompartiis erT-erTi damaarseblis 

cxovrebis istoria.7 evropulma sasamarTlom miuTiTa, rom wigni, romlis 

Sinaarsi ar gansxvavdeboda misi adrindeli gamocemebisagan, ar isaxavda 

Zaladobisaken waqezebis mizans da ar arsebobda misi akrZalvis mwvave 

sazogadoebrivi saWiroeba. 

igive argumentebi gamoiyena evropulma sasamarTlom saqmeSi Han v. Turkey. 
igi Seexeboda saxelmwifos erTianobisa da ganuyoflobis winaaRmdeg 

propagandisaTvis TurqeTis saxalxo-demokratiul partiis wevris 

sisxlissamarTlebriv msjavrdebas, romelic Sedegad mohyva partiis 

kongresze mis mier warmoTqmul sityvas. Tavis gamosvlaSi momCivanma 

ganacxada, rom unda gaaqtiurebuliyo brZola TurqeTis imperialisturi 

terorizmis winaaRmdeg qurTi xalxis Tavisuflebisa da 

TviTgamorkvevisaTvis. politikur partiebs unda gaetarebinaT iseTi 

politika, romelic xalxis mrisxanebas Seupovar winaaRmdegobad gadaaqcevda. 

amasTanave, man ganacxada, rom partiis saqmianoba, romelic kanonierebis 

sazRvrebiT iyo SemozRuduli, ganwiruli iyo warumateblobisaTvis. 

erovnulma sasamarTloebma miiCnies, rom TviTgamorkvevisaTvis brZolis yvela 

saSualebis gamarTleba warmoadgenda saxelmwifos erTianobisa da 

ganuyoflobis winaaRmdeg propagandas. evropuli sasamarTlo daeTanxma im 

mosazrebas, rom momCivnis gamoxatvis TavisuflebaSi Careva emsaxureboda 

teritoriuli mTlianobis dacvis interess; magram miiCnia, rom mTlianobaSi 

momCivnis sityva unda Sefasebuliyo, rogorc TurqeTis xelisuflebis 

politikis kritika da igi ar Seicavda samarTaldarRvevaTa Cadenis, 

                                                          
6 Erdogdu and Ince v. Turkey, judgment of  8 July 1999.  
Sürek and Ozdemir v. Turkey, judgment of 8 July 1999. 
Sürek (N 4) v. Turkey, judgment of 8 July 1999.  
7Öztürk v. Turkey, judgment of 28 September 1999.  
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SeiaraRebuli winaaRmdegobis an amboxebisaken pirdapir waqezebas. amitom misi 

sisxlissamarTlebrivi msjavrdeba mocemul pirobebSi araproporciulad unda 

Sefasebuliyo dasaxul kanonier mizanTan mimarTebaSi.8 

potenciuri zianis Sefasebaze gamoxatvis formisa da Sesabamisi mcire 

auditoriis gavlenis TvalsazrisiT kargi magaliTia Karata -is saqme: 

momCivani daisaja saxelmwifos ganuyoflobis winaaRmdeg propagandisaTvis 

mis Semdeg, rac gamoaqveyna Tavisi leqsebi. sasamarTlom cno me-10 muxlis 

darRveva. daeyrdno ra Tavis samosamarTlo samarTals, man daadastura, rom 

me-10 muxli icavda mxatvruli TviTgamoxatvis Tavisuflebas da 

uzrunvelyofda dacviT ara marto ideebis raobas, aramed maTi gamoxatvis 

saSualebebsac. sasamarTlom aRniSna, rom poezia gansazRvrulad mimarTuli 

iyo mxolod Zalian mcire auditoriisadmi, rac amcirebda potenciur zians 

erovnuli uSiSroebis, sazogadoebrivi wesrigisa da teritoriuli 

mTlianobisaTvis mniSvnelovani xarisxiT. man aRiara, rom leqsebi zogierTi 

pasaJi Tavisi tonalobiT agresiulad JRerda da garkveulwilad mouwodebda 

Zaladobis Cadenisaken; magram TavisTavad is faqti, rom isini mxatvruli iyo 

Tavisi bunebiT da mcire iyo maTi potenciuri ziani, gadamwyveti iyo da 

amitom ver CaiTvleboda, rogorc ajanyebisaken mowodeba im SemTxvevisagan 

gansxvavebiT, rodesac aseTive Sinaarsis azrebi uSualod mZime politikuri 

viTarebis pirispir iqneboda gamoTqmuli.9 

e) magram yvelaze ufro xSiria SemTxvevebi, rodesac azris gamoxatvis 

Tavisuflebis SezRudvis `gaumarTleblobis~ dasabuTeba erTdroulad 

ramdenime arguments eyrdnoba – erTi mxriv `potenciurad nakleb zians 

(ufro xSirad – `Zaladobisaken waqezebis~ uaryofis gziT) da meore mxriv 

sxva faqtorebs – politikis sferoSi gamoxatvis Tavisulebis 

SezRudvisaTvis mcire arealis arsebobas, presis Tavisuflebis an deputatis 

sityvis Tavisuflebis gansakuTrebiT maRali xarisxiT daculobis 

saWiroebas, xelisuflebis mxridan misi kritikisadmi tolerantobis 

moTxovnas, mxatvruli Tu mecnieruli TviTgamoxatvis Tavisuflebis dacvis 

aucileblobas, uflebis SezRudvis seriozulobas da sxva. maT Soris, 

yvelaze ufro xSiria politikuri azrisa da presis Tavisuflebis 

gansakuTrebuli daculobis argumentebis moSvelieba da es bunebrivicaa, 

vinaidan erovnuli uSiSroebis, teritoriuli mTlianobisa da 

sazogadoebrivi usafrTxoebis sakiTxebi uSualod ukavSirdeba politikis 

sferos, xolo am sferoSi azrebis gamoxatva ki, ufro xSirad, swored 

presis saSualebiT xdeba. gasagebi da logikuria isic, rom rodesac 

`gamoxatva~ zemoaRniSnuli sajaro interesebisaTvis mxolod potenciurad 

naklebi zianis miyenebas gulisxmobs da imavdroulad sxva damatebiTi 

seriozuli argumentebic arsebobs gamoxatvis Tavisuflebis sasargeblod, 

                                                          
8 Han v. Turkey, judgment of 13 September 2005. 
9 Karata  v. Turkey, judgment of 8 July, 1999.  
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`samarTliani balansi~ gamoxatvis Tavisuflebis sasargeblod, gacilebiT 

ufro damajerebeli xdeba, vidre im SemTxvevaSi, rodesac igi mxolod 

sajaro interesebisadmi `nakleb zians~ emyareba. 

evropuli sasamarTlos praqtikidan araerTi magaliTi SeiZleba 

moviyvanoT amis dasturad: 

Baskaya and Okçuaglu-s saqme Seexeboda10 momCivnebis dasjas saxelmwifos 

ganuyofelobis winaaRmdeg mimarTuli propagandisaTvis mas Semdeg, rac 

gamoaqveynes sauniversiteto samecniero naSromi, sadac gakritikebuli iyo 

`TurqeTis saxelmwifos oficialuri ideologia~ qveynis samxreT-

aRmosavleTSi. 

miuxedavad mopasuxe saxelmwifos mgrZnobiare argumentebisa, romlebic 

TurqeTSi terorizmis winaaRmdeg brZolas Seexeboda, evropulma 

sasamarTlom cno konvenciis me-10 muxlis darRveva da daeyrdno or ZiriTad 

safuZvels: naSromSi gamoTqmuli azrebi ar warmoadgenda `Zaladobisaken 

waqezebas~, xelisuflebis mimarT dasaSvebi kritikis farglebi ki Zalian 

farTo iyo, ris gamoc akdemiuri mecnieruli TviTgamoxatvis Tavisuflebis 

SezRudva ver iqneboda gamarTlebulad miCneuli. 

Arslan-is, Polat-isa da Gerger-is saqmeebi11 aseve Seexeboda momCivnebis 

dasjas saxelmwifos mTlianobis winaaRmdeg mimarTuli propagandisaTvis. 

samive saqmeSi evropulma sasamarTlom cno me-10 muxlis darRveva. 

sagulisxmoa, rom man, erTi mxriv, daadastura, rom `Zaladobisaken 

waqezebis~ SemTxvevaSi gamoxatvis TavisuflebaSi Carevis aucileblobis 

Sefasebisas erovnul xelisuflebas gaaCnda Sefasebis Tavisuflebis farTo 

are; magram imasac gausva xazi, rom rodesac saqme politikur sityvas 

Seexeboda, me-10 muxlis me-2 punqti SezRudvis Zalian mcire areals, xolo 

xelisuflebis kritikis mimarT ki _ Zalian farTo farglebs gulisxmobda. 

evropulma sasamarTlom miiCnia, rom momCivanTa gamonaTqvamebi ar 

warmoadgenda Zaladobisaken waqezebas, miuxedavad calkeuli pasaJebisa da 

gamoyenebuli sityvebisa, rogoricaa `winaaRmdegoba~, `brZola~ da a.S. man 

isic gaiTvaliswina, rom gancxadebebi gamoTqmuli iqna zepirad, ceremoniebis 

dros, anda _ gamoqveynebuli saliteraturo SromebSi, ramac `mniSvnelovnad 

Seamcira potenciuri ziani~ erovnuli uSiSroebisa da teritoriuli 

mTlianobisaTvis. 

uaRresad sainteresoa Aksoy-s saqme12 im TvalsazrisiT, Tu rogor 

icvleba midgoma xalxis arCeuli warmomadgenlis mier warmoTqmuli sityvis 

Sefasebisas da rogori gansxvavebulia sakuTriv xedva deputatis sityvis 

Tavisuflebisa.  

                                                          
10 Baskaya and Okçuagly v. Turkey, judgment of 8 July 1999. 
11 Arslan v. Turkey, judgment of 8 July 1999  
Polat v. Turkey, judgment of 8 July 1999  
Gerger v. Turkey, judgment of 8 July 1999 
12 Aksoy v. Turkey, judgment of 10 October 2000, §59. 
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aqsoi aris mwerali da TurqeTis parlamentis yofili wevri. is samjer 

iqna dasjili separatistuli propagandisaTvis im gamonaTqvamebis gamo, 

romelic Seexeboda viTarebas TurqeTis samxreT aRmosavleTSi. samive 

SemTxveva evropulma sasamarTlom me-10 muxlis darRvevad miiCnia. 

pirveli dasja mohyva momCivnis mier warmoTqmul sityvas politikuri 

partiis konferenciaze. evropulma sasamarTlom xazi gausva, rom `gamoxatvis 

Tavisufleba, romelic Zvirfasia TiToeuli individisaTvis, gansakuTrebiT 

ZviradRirebuli iyo xalxis mier arCeuli warmomadgenlisaTvis. misi azriT, 

momCivanma gamoxata Tavisi azri, rogorc parlamentis wevrma da politikuri 

partiis generalurma mdivanma, riTac `Seasrula Tavisi roli, rogorc 

TurqeTis politikuri scenis monawilem~. TurqeTis mTavrobisagan 

gansxvavebiT, evropulma sasamarTlom ar miiCnia, rom gamoTqmuli 

Sexedulebebi rasistuli iyo. misi azriT, isini unda Sefasebuliyo, rogorc 

mowodeba eRiarebinaT xalxis garkveuli nawilis uflebebi (igulisxmeba 

qurTuli warmoSobis moqalaqeebi). 

meored momCivani daisaja Tavisi statiisaTvis yovelkvireul gazeTSi. 

evropuli sasamarTlos SefasebiT, misi gamonaTqvamebi Zaladobis Cadenisaken 

ki ar mouwodebda, aramed sazogadoebrivi azris mobilizacias emsaxureboda. 

damatebiT argumentad evropulma sasamarTlom demokratiul sazogadoebaSi 

presis arsebiTi rolis Sesaxebac miuTiTa. 

mesame dasja mohyva broSuris gamocemas, romelic xalxis 

TviTgamorkvevis uflebas Seexeboda. evropuli sasamarTlos azriT, Sesabamisi 

teqsti aseve ar Seicavda Zaladobis Cadenisaken waqezebas. man xazgasmiT 

miuTiTa, rom `arsebiTi iyo demokratiul sazogadoebaSi, daSvebuli 

yofiliyo diskusiebi gansxvavebul politikur aspeqtebze, maSinac ki, Tu 

isini sadavos xdidnen saxelmwifos mowyobis arsebul wess, Tu ki, ra Tqma 

unda, ar arRvevdnen demokratias TviTon. 

politikosis azris gamoxatvis Tavisuflebis SezRudvis zedmiwevniT 

Semowmebis aucileblobaze miuTiTa evropulma sasamarTlom Incal-is saqmeSi:13 
momCivani daisaja furclebis gamoqveynebisaTvis, romlebSic gavrcelebuli 

iyo adgilobrivi xelisuflebis politika muSebis, gansakuTrebiT ki 

qurTuli warmoSobis muSebis mimarT. 

evropulma sasamarTlom miiCnia, rom furclebis Sinaarsi, Tu igi 

konteqstSi iqneboda gaazrebuli, ar SeiZleboda miCneuliyo, rogorc 

Zaladobis Cadenisaken moqalaqeebis waqezeba, anda siZulvilis (hatred) Tu 
mtrobis (hostility) gaRviveba. sasamarTlom yuradReba gaamaxvila imaze, rom 

demokratiul sazogadoebaSi mTavrobis moqmedebebi warmoadgenda mkacri 

Sefasebis sagans ara marto sakanonmdeblo da sasamarTlo xelisuflebis, 

aramed sazogadoebis mxridanac. isic sagulisxmoa, rom evropulma 

sasamarTlom gamonaTqvamebis Sefasebisas mxedvelobaSi miiRo maTi avtoris 

                                                          
13 Incal v. Turkey, judgment of 9 July 1998.  
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vinaoba da is garemoeba, rom ar dadasturda momCivnis raime pasuxismgebloba 

TurqeTSi terorizmis problemis gamo. 

xelisuflebis mxridan kritikisadmi tolerantobisa da saxelmwifos 

mier Tavisi pozitiuri valdebulebis Sesrulebis moTxovnis dacvis 

aucileblobaze miTiTebiT gaaZliera evropulma sasamarTlom konvenciis me-10 

muxlis darRvevis dasabuTeba Özgür Gündem-is saqmeSi.14 es saqme Seexeboda 

gazeTisa da misi TanamSromlebis mimarT ganxorcielebul agresias, devnas, 

dapatimrebasa sisxlissamarTlebriv dasjas gamoqveynebuli statiebisaTvis. 

mopasuxe saxelmwifos argumenti imis Taobaze, TiTqos gazeTi da misi 

TanamSromlebi exmarebodnen PKK-s, evropuli sasamarTlos azriT, ar 

warmoadgenda gamarTlebas imisa, rom saxelmwifos ar gadaedga nabijebi 

efeqtiani gamoZiebisa da ukanono moqmedebebisagan gazeTis dacvisken. man 

miiCnia, rom statiebi ar warmoadgendnen Zaladobisaken waqezebas arc 

Sinaarsis, arc tonisa da arc konteqstis mixedviT. arc qurTuli 

organizaciebis wevrTa interviuebi da arc sityva _ `qurTistanis~ 

gamoyeneba iseT konteqstSi, rom is calkea TurqeTis teritoriisagan, 

TavisTavad ar warmoadgenda gazeTis uflebebis darRvevis gamarTlebas. 

mxolod sami statiis Sinaarsi iqna Sefasebuli, rogorc `Zaladobisaken 

waqezeba~ da Sesabamisi RonisZiebebic rogorc `Tanazomieri~ me-10 muxlis 

gagebiT. 

faqtobrivad, igive argumentebi gamoiyena evropulma sasamarTlom sxva 

analogiur Turqul saqmeebSic, sadac presis Tavisuflebis SezRudva 

gaumarTleblad miiCnia. marTalia, man xazgasmiT miuTiTa presis 

gansakuTrebul pasuxismgeblobaze qveyanaSi konfliqtisa da daZabulobis 

dros, ramdenadac igi SeiZleboda siZulvilis gavrcelebisa da darRvevebis 

xelSemwyobi saSualeba gamxdariyo, magram upiratesoba mainc presis 

Tavisuflebas mianiWa, gaevrcelebina TviT sadao informacia da ideebi, 

gansakuTrebiT maSin, Tu isini politikas Seexeboda, iseve rogorc – xalxis 

uflebas, SeetyoT qurTuli problemis gadawyvetis gansxvavebuli gzebis 

Sesaxeb.15 

Ekin Association-is saqmeSi gadamwyveti gaxda uflebis SezRudvis 

seriozuli xasiaTi da xarisxi. igi Seexeboda safrangeTis Sinagan saqmeTa 

ministris brZanebas, romliTac aikrZala wignis gavrceleba, romelic 

baskebis kulturas Seexeboda. es akrZalva eyrdnoboda kanonis im muxls, 

romelic Ss ministrs ucxouri (ucxo enaze an ucxouri warmoSobis) 

publikaciebis akrZalvis uflebamosilebas aniWebda. evropuli sasamarTlo 

                                                          
14 Özgür Gündem v. Turkey, judgment of 16 March 2000. 
15

magaliTad ixileT, Sener v. Turkey (judjment of 18 July 2000). ixileT agreTve axali Turquli saqmeebi, 

romlebSic evrpoulma sasamarTlom konvenciis me-10 muxli darRveulad cno momCivanTa msjavrdebis gamo 

separativistuli propagandiaTvis: Do aner v. Turkey (judgment of 21 October 2004), Marasli v. Turkey (judgment of 
9 November 2004); siZulvilis waqezebisaTvis: Odabasiv v. Turkey (judgment of 10 November 2004), Dicle v. Turkey
(judgment of 10 November 2004), Kalin v. Turkey (judgment of 10 November 2004), Auhan v. Turkey (judgment of 10 
November 2004). 
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daeyrdno publikaciis winaswari akrZalvis sakiTxze SemuSavebul midgomas, 

romlis mixedviT, winaswari akrZalva SezRudvis mcire farglebs unda 

gulisxmobdes da imavdroulad, unda uzrunvelyofdes qmediT samarTlebriv 

misagebels SezRudvis uflebis borotad gamoyenebis winaaRmdeg. evropulma 

sasamarTlom mocemul SemTxvevaSi miiCnia, rom gamoyenebuli RonisZieba ver 

akmayofilebda am or moTxovnas. man miuTiTa, rom wignis Sinaarsi ver 

amarTlebda momCivnis gamoxatvis Tavisuflebis aseT seriozul darRvevas 

viTomda erovnuli uSiSroebisa da sazogadoebrivi wesrigis dacvis motiviT. 

Sesabamisad, Ss ministris gadawyvetileba man Seafasa, rogorc 

`araTanazomieri Careva~ dasaxul kanonier mizanTan mimarTebaSi da cno 

konvenciis me-10 muxlis darRveva.16 

yovelive zemoTqmulidan SeiZleba davaskvnaT, rom gamoxatvis 

Tavisuflebisa da erovnuli uSiSroebis, teritoriuli mTlianobisa an 

sazogadoebrivi usafrTxoebis sajaro interesebis konfliqtis dros, 

evropuli sasamarTlo, am sajaro interesebis dacvis sferoSi erovnuli 

Sefasebis Tavisuflebis farTo arealis miuxedavad, mxolod maSin iziarebs 

maT Sefasebebs uflebis SezRudvis gamarTlebulobis Taobaze, rodesac 

Sesabamisi `gamoxatva~ gulisxmobda am sajaro interesebisaTvis 

`mniSvnelovani zianis~ miyenebas, aseTad ki zians mxolod maSin miiCnevs, 

rodesac `gamoxatva~ warmoadgenda Zaladobis an sxva ukanono 

moqmedebebisaken waqezebas. 

danarCen sxva SemTxvevaSi ki, samarTliani balansi, rogorc wesi, 

gamoxatvis Tavisuflebis sasargeblod yalibdeba. amis mizezi ki is aris, 

rom politikis sfero, presis Tavisufleba da zogierTi sxva faqtori 

(romlebsac Zalze xSirad ukavSirdeba zemoaRniSnuli sajaro interesTa da 

gamoxatvis Tavisuflebis RirebulebiTi konfliqti), zrdian gamoxatvis 

Tavisuflebis daculobis aucileblobas, Sesabamisad, amkacreben im 

zedamxedvelobas, romelsac evropuli sasamarTlo eweva da amcireben 

saxelmwifoTa Sefasebis Tavisuflebis farglebs, romelic saboloo jamSi 

aRar aris iseTi farTo, rogorc am faqtorTa ararsebobis pirobebSi. 

zemoaRniSnulidan gamomdinare, debuleba imis Taobaze, rom erovnuli 

uSiSroebis, teritoriuli mTlianobisa da sazogadoebrivi usafrTxoebis 

dacvis sferoSi erovnul saxelmwifoebs Sefasebis Tavisuflebis farTo are 

gaaCniaT, metismetad pirobiTia, ramdenadac misi farglebis ganvrcobadobaze 

mravali faqtori axdens gavlenas da Tanac, _ umeteswilad SemzRudvels. es 

ki imas ganapirobebs, rom, saboloo jamSi, zemoaRniSnul sajaro interesTa 

dacvis sferoSi erovnuli saxelmwifoebisaTvis Sefasebis Tavisuflebis 

farTo farglebis mikuTvneba yovelTvis aRar gvevlineba SezRudvis 

aucileblobis Taobaze saxelmwifoTa poziciis gaziarebis realur da 

mniSvnelovan winapirobad. 

                                                          
16 Ekin Association v. France, judgment of 17 July 2001. 
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Tumca, ar imis uaryofa SeiZleba, rom evropuli sasamarTlos mier 

SemuSavebuli saerTo midgoma zemoaRniSnul sajaro interesTa dacvis 

sferoSi saxelmwifoTaTvis Sefasebis Tavisuflebis farTo farglebis 

miniWebis Taobaze, mainc Zalze mniSvnelovania, rogorc sawyisi poziciisa Tu 

aTvlis wertilis gamomxatveli. es sajaro interesebi yovelTvis 

warmoadgens faqtors, romlebic zrdian mopasuxe saxelmwifoTa Sefasebebis 

gaziarebis Sanss uflebis SezRudvis `aucileblobis~ Taobaze da, saboloo 

jamSi, gavlenas axdenen konkretul SemTxvevaSi dapirispirebul interesTa 

Soris miRweuli `samarTliani balansis~ Sesabamis proporciebze. 

 

* * * 

am Temis dasasrul, kidev erTi sakiTxis Sesaxeb, romelic calke 

analizs moiTxovs: evropuli sasamarTlos praqtikaSi aris saqmeebi, sadac 

gamoxatvis Tavisufleba RirebulebiT konfliqtSia samxedro disciplinisa 

da SeiaraRebuli Zalebis sferoSi wesrigis dacvis interesTan, rac ar aris 

uSualod miTiTebuli me-10 muxlis me-2 punqtiT gaTvaliswinebul `kanonier 

mizanTa~ CamonaTvalSi. Cveni yuradReba im garemoebam miipyro, rom 

SeiaraRebuli Zalebis sferoSi disciplinisa da wesrigis dasacavad 

gamoxatvis Tavisuflebis SezRudvis formalur safuZvlad saxelmwifos mier 

xan `erovnuli uSiSroebis dacvis~, xan kidev `uwesrigobis Tavidan 

acilebis~ miznebia dasaxelebuli. 

bunebrivia, Cndeba kiTxva, romel maTganze miTiTebaa ufro marTebuli. 

sxvanairad: - konvenciis me-10 muxlis me-2 punqtiT gaTvaliswinebul romel 

`kanonier mizans~ Seesabameba es sfero – `erovnuli uSiSroebis dacvas~ Tu 

`uwesrigobis Tavidan acilebas~? 

Cveni dakvirvebiT, arc evropuli sasamarTlo Sesabamisi praqtika iZleva 

calsaxa pasuxs am kiTxvaze. erTi mxriv, man miuTiTa, rom `SeiaraRebuli 

Zalebis sferoSi uwesrigobis Tavidan acileba iyo konvenciis me-10 muxliT 

gaTvaliswinebuli kanonieri mizani~,17 riTac faqtobrivad, daadastura, rom 

`uwesrigobis Tavidan acilebis~ kanonieri mizani SeiaraRebuli Zalebis 

sferosac gulisxmobda. magram, meore mxriv, sagulisxmoa, rom Sesabamis 

saqmeebze miRebuli gadawyvetilebis dasabuTebisas `uwesrigobis Tavidan 

acilebasTan~ erTad da, zogjer ki mis gareSec, xSirad figurirebs `qveynis 

Tavdacvisunarianobis~, `sazogadoebrivi usafrTxoebisa~ da `erovnuli 

uSiSroebis~ cnebebi da aqcenti swored am interesTa dacvis aucileblobazea 

gadatanili. 

aseTi variaciebis mizezi, vfiqrobT swored is specifikaa, romelic 

SeiaraRebuli Zalebis sferoSi gamoxatvis Tavisuflebis daculobas axlavs. 

`uwesrigobis Tavidan acileba~ SeiaraRebuli Zalebis sferoSi, xSir 

SemTxvevaSi SeiZleba warmoadgendes Sualedur mizans mTavari miznis – 

                                                          
17 Engel v. the Netherlands, judgment of 8 June 1976. 
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`erovnuli uSiSroebis~ an `sazogadoebrivi usafrTxoebis~ uzrunvelyofisa. 

arsebiTad, me-10 muxlis me-2 punqtiT gaTvaliswinebuli orive kanonieri 

mizani – `erovnuli uSiSroebis dacvac~ da `uwesrigobis Tavidan acilebac~ 

moicavs samxedro disciplinisa da wesrigis dacvis interess. amitom, wminda 

formaluri TvalsazrisiT, arc am oridan erT romelime `kanonier mizanze~ 

miTiTeba SeiZleba iyos mcdari da arc orivesi erToblivad. magram sakiTxi 

mainc konkretuli saqmis specifikidan da konkretuli garemoebebidan 

gamomdinare unda gadawydes da Sefasdes, rogori kvalifikacia iqneba ufro 

Sesabamisi da Sesatyvisi. SesaZloa, zogierT SemTxvevaSi ufro marTebuli 

iyos `uwesrigobis Tavidan acilebis~ miznis miTiTeba, zogjer _ `erovnuli 

uSiSroebisa~, zogjer ki _ orive maTganisa erTdroulad, imisda mixedviT, 

Tu ra Sinaarsis ideis Tu informaciis gamoxatva moxda, ra safrTxis 

Semcveli iyo is, ra mizans isaxavda Tavad mopasuxe saxelmwifos mier 

gatarebuli uflebis SemzRudveli RonisZieba da iyo Tu ara is 

racionalurad dakavSirebuli swored am miznis miRwevasTan. am garemoebebze, 

SesaZloa, metad Tu naklebad, damokidebuli aRmoCndes evropuli 

sasamarTlos daskvna imis Taobaze, iyo Tu ara aucilebeli demokratiul 

sazogadoebaSi Sesabamisi gamoxatvis Tavisuflebis SezRudva dasaxuli 

kanonieri miznis misaRwevad, anda, ramdenad Tanazomieri iyo SemzRudveli 

RonisZieba swored am mizanTan mimarTebaSi. 

samwuxarod, evropuli sasamarTlos Sesabamis iurisprudenciaSi ver 

moviZieT raime iseTi ganmarteba, romelic garkveul sicxades Seitanda am 

mimarTebiT. evropuli sasamarTlosaTvis amosavalia is, Tu ra mizans 

isaxavda gamoxatvis Tavisuflebis SezRudva. Sefasebac am mizanTan 

mimarTebaSi xdeba. xolo TavisTavad is, Tu ramdenad Sesabamisi iyo mxolod 

`erovnuli uSiSroebis~, an mxolod `uwesrigobis Tavidan acilebis~, anda 

erToblivad orive kanonieri miznis dasaxeleba konkretul SemTxvevaSi, es 

garemoeba evropuli sasamarTlos mxridan kritikuli Sefasebis sagani ar 

xdeba. aseTi ganurCevloba SesaZloa araswori Sefasebis safuZveli gaxdes, 

vinaidan swored imitom, rom SeiaraRebuli Zalebis sferoSi wesrigis 

uzrunvelyofa Sualeduri mizania `erovnuli uSiSroebis~ uzrunvelyofis 

mizanisa, esa Tu is SemzRudveli RonisZieba wesrigis uzrunvelyofis 

mizanTan mimarTebaSi SeiZleba Tanazomieri iyos, xolo erovnuli uSiSroebis 

mizanTan mimarTebaSi ki araTanazomieri aRmoCndes, rac, Sesabamisad, 

araadekvatur daskvnas gamoiwvevs. 

Znelia imis Tqma, warmoSva Tu ara aman praqtikaSi realuri sirTuleebi, 

magram is ki aSkaraa, rom Sesabamis saqmeebze gadawyvetilebaTa dasabuTebis 

gacnobisas araerTi kiTxva ibadeba, rasac qvemoT mimoxiluli saqmeebic 

mowmobs. 

am kategoriis saqmeebSi evropul sasamarTlos raime gansxvavebuli 

Sefasebis kriteriumi ar SeumuSavebia. SeiaraRebuli Zalebis sferoSi igi 
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saxelmwifoebs Sefasebis Tavisuflebis farTo ares miakuTvnebs, Tumca, 

rogorc sxvagan, es garemoeba yovelTvis ar gvevlineba saxelmwifos 

poziciis gaziarebis mniSvnelovan winapirobad. aqac didi yuradReba imas 

eqceva, Tu ramdenad realuri iyo sajaro interesebisaTvis zianis miyenebis 

safrTxe, rogori iyo potenciuri ziani anda gamoxatvis TavisuflebaSi 

Carevis xarisxi; rodesac uflebaSi Carevis xarisxi mcirea, zianis sididesa 

Tu misi safrTxis seriozulobas aRar eniWeba gadamwyveti mniSvneloba. 

magaliTad, Rekvényi-s saqmeSi18 amosavali gaxda uflebis SezRudvis 

mcire xarisxi. saqme Seexeboda policiisa da SeiaraRebuli Zalebis 

wevrebisaTvis (romlebic karieris xaziT eqvemdebarebodnen winsvlasa da 

dawinaurebas) dawesebul krZalvas, Sesuliyvnen politikur partiaSi da 

politikuri saqmianobisaTvis mieyoT xeli. 

evropulma sasamarTlom gaiziara, rom es SezRudva SemoRebuli iyo 

policiisa da SeiaraRebuli Zalebis politikuri neitralitetis 

uzrunvelsayofad da emsaxureboda kanonier mizans – erovnuli uSiSroebisa 

da sazogadoebrivi usafrTxoebis dacvas. is ver iqneboda miCneuli 

araproporciul RonisZiebad dasaxuli kanonieri miznisa, vinaidan policiisa 

da SeiaraRebuli Zalebis wevrebs unarCundebodaT ufleba, gamoexataT 

TavianTi politikuri Sexedulebebi sxva gziT (magaliTad ufleba, emsjelaT 

politikur programebze, moexdinaT saarCevno kampaniis Sexvedrebis 

organizacia, xma miecaT saparlamento arCevnebSi da gaerTianebuliyvnen 

profkavSirebSi). amitom, aseT garemoebebSi, SezRudva ver CaiTvleboda 

gadaWarbebul RonisZiebad. 

rogorc vxedavT, miuxedavad imisa, rom SeiaraRebuli Zalebis 

politikuri neitralitetis dacva uwinaresad samxedro disciplinis 

aucilebeli komponentia, da SeiaraRebuli Zalebis sferoSi wesrigis dacvas 

emsaxureba, mainc, am saqmeze `sajaro interesad~ mxolod `erovnuli 

uSiSroeba~ da `sazogadoebrivi usafrTxoeba~ ganixileboda `kanonier 

miznebad~, xolo `uwesrigobis Tavidan acileba~ saerTod ar iqna 

moxseniebuli. 

Grigoriades-is saqmeSi19 samarTliani balansi gamoxatvis Tavisuflebis 

sasargebod Camoyalibda sajaro interesebisaTvis zianis miyenebis safrTxis 

ararealurobis gamo. am saqmeSi `kanonier miznad~ (romlis dasacavadac 

ufleba SeizRuda), `samxedro disciplina~, zogadad –`SeiaraRebuli Zalebis 

sferoSi uwesrigobis Tavidan acilebis~ mizani iyo dasaxelebuli mopasuxe 

saxelmwifos mier, miuxedavad imisa, rom gamoxatuli azri mimarTuli iyo 

armiis, rogorc institutis winaaRmdeg. 

saqme Seexeboda axalwveulis dasjas armiis (jaris) SeuracxyofisaTvis 

Tavis werilSi, romelic man gaugzavna zemdgom oficers. evropulma 

                                                          
18 Rekvényi v. Hungary, judgment of 20 May 1999. 
19 Gregoriades v. Greece, judgment of 25 November 1997. Reports 1997-VII. §45. 
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sasamarTlom xazgasmiT aRniSna, rom konvenciis `me-10 muxlis moqmedeba ar 

Cerdeboda armiis barakebis WiSkarTan da samarTlebrivi normebi, romlebic 

Seqmnili iyo samxedro disciplinis dasacavad, erovnuli xelisuflebis mier 

ar unda yofiliyo gamoyenebuli gamoxatvis Tavisuflebis CaxSobis mizniT, 

maSinac ki, rodesac igi mimarTuli iyo armiis, rogorc institutis 

winaaRmdeg~. man gaiziara, rom werilis Sinaarsi Seicavda mkacr da 

TavSeukavebel gamoTqmebs SeiaraRebuli Zalebis Sesaxeb. Tumca, 

gaiTvaliswina, rom es gamonaTqvamebi gakeTebuli iyo sajariso cxovrebisa da 

jaris, rogorc institutis saerTo da mravalsaukunovani kritikis 

konteqstSi. werili ar iyo specialurad gamiznuli werilis mimRebis an 

sxva pirebisaTvis da ar isaxavda maTze mavne zegavlenis moxdenis mizans. 

aseT pirobebSi, evropulma sasamarTlom miiCnia, rom gamoxatvis 

Tavisuflebis SezRudva ar iyo me-10 muxlis me-2 punqtiT gamarTlebuli. 

erTi mxriv imis gamo, rom uwesrigoba SeiaraRebuli Zalebis sferoSi, 

potenciurad, yovelTvis gulisxmobs erovnuli uSiSroebisaTvis garkveuli 

safrTxis arsebobas, da, meore mxriv, imis gamo, rom gamoxatuli 

Sexedulebebi mimarTuli iyo armiis, rogorc institutis winaaRmdeg, wminda 

formaluri TvalsazrisiT, aq arc `erovnuli uSiSroebis~ sajaro interesis 

miTiTeba ar iqneboda umarTebulo; Tumca, SemzRudveli RonisZiebis 

araTanazomiereba am mizanTan mimarTebaSi kidev ufro aSkara gaxdeboda. 

magram saqme isaa, rom am SemTxvevaSi obieqturad imdenad mcire iyo 

erovnuli uSiSroebisaTvis zianis miyenebis safrTxis realuroba, rom, 

SeiZleba iTqvas, SemzRudveli RonisZieba ar iyo racionalurad 

dakavSirebuli aseTi safrTxis acilebasTan. unda vivaraudoT, rom swored 

amitom ar iqna es sajaro interesi miTiTebuli SemzRudveli RonisZiebis 

gasamarTleblad. 

aseTi midgoma Cven marTebulad gvesaxeba da migvaCnia, rom `erovnuli 

uSiSroebisaTvis~ zianis miyenebis safrTxis realuroba da SemzRudveli 

RonisZiebis racionaluri kavSiri am sajaro interesis dacvis miznis 

miRwevasTan, SeiZleboda qceuliyo kriteriumebad imis gansazRvrisaTvis, 

rodis unda iqnes `kanonier miznad~ dasaxelebuli mxolod `wesrigis dacvis 

interesi SeiaraRebuli Zalebis sferoSi~ (e.i. formalurad - `uwesrigobis 

Tavidan acileba~) da rodis – imavdroulad `erovnuli uSiSroebisac~. 

samwuxarod, evropuli sasamarTlo ar axdens raime niSniT 

diferenciacias da sxva analogiur saqmeebSi mainc orive kanonier mizanTan 

mimarTebaSi ganixilavs SemzRudveli RonisZiebis Tanazomierebis sakiTxs. 

magaliTisaTvis gamogvadgeba Vereinigung Democratischer Soldaten
Österreichs and Gubi-s saqme.20 es saqmec gamoxatvis Tavisuflebis 

sasargeblod gadawyda isev zianis miyenebis safrTxis ararealurobis gamo 

(Tavdacvis ministrma uari Tqva nebarTvis gacemaze Jurnali `Der Igel~ 
                                                          
20 Vereinigung Democratischer Soldaten Österreichs and Gubi v. Austria, judgment of 19 December 1994. 
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gavrcelebuliyo jariskacebs Soris barakebSi). magram, zemo SemTxvevisagan 

gansxvavebiT, man orive kanonier mizanTan mimarTebaSi Seafasa uflebaSi 

Carevis Tanazomiereba da miuTiTa, rom `Tavdacvis ministris akrZalva 

warmoadgenda araTanazomier RonisZiebas Tavdacvisa da wesrigis dacvasTan 

mimarTebaSi, ra kanonier miznebsac isaxavda ministri~. SesaZloa, mocemul 

saqmeSi, amas marTlac hqonda Tavisi obieqturi da gonivruli gamarTleba, 

magram, ra Tqma unda, sasurveli iqneboda, dasabuTeba mxolod imis mixedviT 

ki ar momxdariyo, Tu ra mizans isaxavda ministri, aramed, uwinaresad imis 

mixedviT, ra sajaro interesis dazianebis safrTxes gulisxmobda Sesabamisi 

`gamoxatva~ obieqturad, da, romel miznTan iyo SemzRudveli RonisZieba 

racionalurad dakavSirebuli. 

zemoaRniSnulidan gamomdinare, SeiZleba davaskvnaT, rom am kategoriis 

saqmeebze mizani, romelsac isaxavda SemzRudveli RonisZieba, xSirad ar 

emTxveva mizans, romelTanac es RonisZieba racionalurad aris  

dakavSirebuli. aseTi Tanxvedris gareSe ki, yovelgvari Sefaseba 

`Tanazomierebisa~ araadekvaturi SeiZleba aRmoCndes. amitom sasurvelia, rom 

SeiaraRebuli Zalebis sferoSi wesrigis dasacavad gamoxatvis Tavisuflebis 

SezRudvis saqmeebze evropulma sasamarTlom zedmiwevniT Seamowmos, 

arsebobda Tu ara racionaluri kavSiri SemzRudvel RonisZiebasa da 

dasaxul kanonier mizans Soris; miT umetes, rom aseTi racionaluri 

kavSiris dadgena Tavad adamianis uflebaTa evropuli sasamarTlos mier aris 

`Tanazomierebis~ Sefasebis aucilebel komponentad miCneuli sazogadod. 
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am sajaro interesebis dacvis sferoSi konvenciis xelSemkvrel 

mxareebs Sefasebis Tavisuflebis farTo are aqvT miniWebuli, magram, ara 

imdenad farTo, rogoric erovnuli uSiSroebis, anda moralis sferoSi. maT 

dasacavad gamoxatvis TavisuflebaSi Carevis `aucilebloba demokratiul 

sazogadoebaSi~ interesTa dabalansebis saerTo principebisa da konkretuli 

garemoebebis safuZvelze ganisazRvreba da (Tu mxedvelobaSi ar miviRebT 

tele- da radio mauwyeblobis sferos) raime specialuri kriteriumebi Tu 

midgomebi SemuSavebuli ar aris. 

miuxedavad imisa, rom am kategoriis saqmeebi evropuli sasamarTlos 

praqtikaSi Zalian bevri ar aris, niSandoblivia, rom isini mravalferovania 

da farTo speqtrs mocavs. 

saqme isaa, rom `uwesrigobis Tavidan acilebis~ mizniT gamoxatvis 

Tavisuflebis SezRudvis gamarTlebulobis Sefaseba mniSvnelovanwilad 

aRmoCnda imaze damokidebuli, Tu `sazogadoebrivi wesrigis~, rogori gageba 

iarsebebda evropuli konvenciis xelSemkvrel saxelmwifoebSi. evropulma 

sasamarTlom `uwesrigobis Tavidan acilebis~ kanonieri miznis cnebis 

Sinaarsi swored erovnul samarTlebriv sistemebSi damkvidrebuli 

Sexedulebebis safuZvelze daadgina. man gaiTvaliswina, rom arsad ar 

arsebobda `sazogadoebrivi wesrigis~ cnebis zusti gansazRvreba, da, 

saerTo mxolod is iyo, rom yvelgan igi farTo mniSvnelobiT 

gamoiyeneboda. Sesabamisad, daeyrdno ra am garemoebas, Tavisi 

iurisprudenciis SemuSavebisas manac `sazogadoebrivi wesrigis~ cnebis 

farTo gageba daamkvidra, romlis mixedviT, masSi igulisxmeba 

`sazogadoebrivi wesrigi~ ara marto viwro, (ordinaruli), aramed farTo 

mniSvnelobiTac. 

Tavis mxriv, sakuTriv is garemoeba, rom erovnulma midgomebma 

gadamwyveti roli Seasrules konvenciis (me-10 da sxva muxlebiT 

gaTvaliswinebuli) terminis _ `uwesrigobis Tavidan acilebis~ Sinaarsis 

gansazRvraSi, erT-erT TavalnaTliv dadasturebas warmoadgens imisa, rom 

saxelmwifoTaTvis miniWebuli Sefasebis Tavisufleba ar amoiwureba 

mxolod `aucileblobisa~ da `Tanazomierebis~ Sefasebis sakiTxebiT da 

vrceldeba konvenciaSi gamoyenebuli cnebebisa da terminebis, maT Soris im 

sazogadoebriv mizanTa gamomxatveli cnebebis Sinaarsis gansazRvraze, 

romelTa dasacavadac ufleba SeiZleba SeizRudos. am gziT, isini, 

arapirdapir, did rols TamaSoben konvenciis debulebebis ganmartebaSi, 

maTi Sinaarsis dadgenasa Tu moqmedebis arealis gansazRvraSi. 
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`sazogadoebrivi wesrigis~ cnebis farTo mniSvnelobiT damkvidrebis 

gamo, evropuli sasamarTlos praqtikaSi SexvdebiT saqmeebs, sadac 

sazogadoebrivi wesrigis dacvis sajaro interesSi moazrebulia sruliad 

sxvadasxva sfero Tu mimarTuleba: qveyanaSi religiuri mSvidobis 

SenarCuneba, sazogadoebaSi sxvadasxvagvari daZabulobis, maT Soris 

mtrobisa Tu siZulvilis gavrcelebis tendenciebis aRkveTa, saxelmwifo da 

sxva dawesebulebebis normaluri funqcionireba, saxelmwifos ama Tu im 

kanonieri saqmianobis, iseve, rogorc nebismieri sxva kanonieri RonisZiebis 

saTanado ganxorcielebis uzrunvelyofa da maT xelSesaSlelad Seqmnili 

dabrkolebebis aRkveTa, demonstraciebis, mitingebis, samxedro aRlumebis 

dros wesrigis dacva, saarCevno kampaniebis saTanadod warmarTva, 

saxelmwifos konstituciuri principebis daculobis uzrunvelyofa, 

komunikaciebis (maT Soris saerTaSoriso telekomunikaciebis) agreTve, 

SeiaraRebuli Zalebisa da sxva sferoebSi wesrigis dacva da sxva. 

`uwesrigobisa~ da `danaSaulis aRkveTis~ kanonieri miznebi Zalze 

xSiradaa erTdroulad miTiTebuli Sesabamisi SezRudvis `dasaxul miznad~, 

gamomdinare im farTo potenciidan, rasac SeiZleba gulisxmobdes ama Tu im 

mavne, miuRebeli da Tundac neitraluri Sinaarsis Sexedulebebis, azrebisa 

Tu informaciis gavrceleba. aseve xSiria am mizanTa erToblioba `erovnuli 

uSiSroebis~, `sazogadoebrivi usafrTxoebis~, `moralisa~ da `sxva pirTa 

reputaciisa da uflebebis dacvis~ kanonier miznebTan. iseve rogorc sxva 

SemTxvevebSi, mopasuxe saxelmwifos moeTxoveba, daamtkicos gamoxatvis 

Tavisuflebis Sesabamisi SezRudvis `aucilebloba~ da `Tanazomiereba~ 

dasaxul kanonier miznebTan mimarTebaSi da daasabuTos, rom SemzRudveli 

RonisZieba obieqturad da racionalurad iyo dakavSirebuli swored am 

miznis miRwevasTan. 

sagulisxmoa, rom am kategoriis saqmeebze yvelaze ufro xSiria 

SemTxvevebi, sadac ara sityviT, aramed raime moqmedebiT (saqcieliT) 

(zogjer umoqmedobiTac) xdeba `azris gamoxatva~, rac zogjer warmoSobs 

gansxvavebuli midgomebisa Tu Sefasebis gansxvavebuli kriteriumebisa da 

standartebis gamoyenebis aucileblobas. 

qvemoT mimoxiluli saqmeebidan, mkiTxveli Tavad gaarkvevs, Tu ratom 

gaiziara Tu uaryo evropulma sasamarTlom erovnuli xelisuflebis 

pozicia SezRudvis aucileblobis Taobaze da rogori balansi miiCnia 

samarTlianad gamoxatvis Tavisuflebisa da `uwesrigobisa~ Tu `danaSaulis 

aRkveTis~ sajaro interesebis dapirispirebisas. 

`sazogadoebrivi wesrigis~ viwro, ordinaruli mniSvneloba ZiriTadad 

iseT saqmeebs ukavSirdeba, sadac mSvidobian demonstraciaSi monawileoba 

gadazrdilia xelisuflebisadmi daumorCileblobasa an sxvagvar ukanono 

moqmedebaSi. 
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magaliTad, saqmeSi Steel and Others v. the United Kingdom,1 evropulma 

sasamarTlom miiCnia, rom demonstraciaSi monawileoba, romelsac mohyva 

momCivnebis dapatimreba, warmoadgenda maTi mxridan ukmayofilebisa da 

uTanxmoebis gamoxatvas saxelmwifos gansazRvruli saqmianobis mimarT da 

amitom, me-10 muxli am SemTxvevaSi gamoyenebadi iyo. mocemul saqmeSi ori 

momCivnis mimarT daadgina, rom me-10 muxli darRveuli ar iyo, vinaidan 

`xelisuflebis kanonieri moqmedebebis mimarT fizikur obstruqcias, 

gamayruebel srolasa da motocikletebiT TareSs SeeZlo `gaemarTlebina~. 

maTi  scenidan gamoyvana da dapatimreba~. imave logikiT, mSvidobian 

demonstraciaSi monawileobisaTvis sxva sami momCivnis dapatimreba man me-10 

muxlis darRvevad miiCnia. 

sxva saqmeSi,2 evropulma sasamarTlom `uwesrigobis Tavidan acilebis~ 

miznis miRwevis Tanazomier RonisZiebad miiCnia momCivnis dakaveba da 

dapatimreba, romelmac arafrad Caagdo policiis gafrTxileba, daecva 

wesrigi demonstraciis dros da saCivari miuReblad cno. 

Chorherr-is saqme Seexeboda momCivnis dakavebasa da dapatimrebas imis 
gamo, rom man uari Tqva, Seewyvita saprotesto Sinaarsis furclebis 

gavrceleba da lozungebis (plakatebis) gamofena samxedro aRlumis dros. 

evropulma sasamarTlom miiCnia, rom aseTi Careva gaTvaliswinebuli iyo 

kanoniT da emsaxureboda me-10 muxlis me-2 punqtiT gaTvaliswinebul 

kanonier mizans – uwesrigobis Tavidan acilebas.3 es saqme imiTac aris 

sayuradRebo, rom `uwesrigobis Tavidan acilebis~ interesi aq 

erTdroulad iTavsebs Tavis TavSi `sazogadoebrivi wesrigis~ viwro da 

farTo gagebas. viwro, ordinaruli mniSvnelobiT, aq igulisxmeba uSualod 

samxedro aRlumis msvlelobisas wesrigis dacvis interesi, xolo farTo 

mniSvnelobiT ki _ interesi jariskacebs Soris saprotesto 

ganwyobilebebis aRkveTisa SeiaraRebuli Zalebis mobilurobis, erTianobisa 

da simtkicis uzrunvelsayofad. formuluri TvalsazrisiT, ra Tqma unda, 

es `erovnuli uSiSroebis~ dacvis interessac ukavSirdeba. magram, vinaidan 

mocemul SemTxvevaSi am interesisaTvis seriozuli zianis miyenebis 

realuri safrTxe ar arsebobda, savsebiT marTebulad, gamoxatvis 

Tavisuflebis SezRudvis gasamarTleblad, mxolod `uwesrigobis Tavidan 

acilebis~ kanonieri mizani iqna miTiTebuli. 

zemore SemTxvevisagan gansxvavebiT, saarCevno kampaniis dros 

saprotesto Sinaarsis furclebis gavrcelebis gamo momCivnis dasja 

sazogadoebrivi wesrigis darRvevisaTvis, adamianis uflebaTa evropulma 

komisiam ar miiCnia gamarTlebulad me-10 muxlis gagebiT. am furclebSi 

                                                          
1 Steal and Others v. the United Kingdom, judgment of 23 September 1998 
2 G.L.McBride v. The United Kingdom, appl. N 27786/95; decision of 5 July 2001. 
3 Chorherr v. Austria, judgment of 25 August 1993; series A; No266-B §30-34. 
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saberZneTSi mcxovrebi muslimanuri umciresobis erT-erTi lideri 

gamoTqvamda ukmayofilebas imis gamo, rom erT-erTi regionis (Thrace) 
muslimanuri mosaxleoba aRwerili iyo, rogorc Turqi.4 am saqmeSi 

gadamwoni faqtori aRmoCnda momCivnis vinaoba. evropulma komisiam miiCnia, 

rom xalxis warmomadgenlis sityvis Tavisuflebis dacvis interesi imdenad 

mniSvnelovani iyo, rom misi dasja am uflebis ganxorcielebis gamo, ver 

CaiTvleboda `uwesrigobis Tavidan acilebis~ proporciul RonisZiebad. 

yvelaze ufro xSiria saqmeebi, sadac `uwesrigobisa da danaSaulis 

Tavidan acilebis~ interesSi igulisxmeba daZabulobisa da areulobis 

aRkveTa, sazogadoebaSi stabilurobis, simSvidisa da harmoniis SenarCuneba. 

magaliTad, evropulma sasamarTlom miuReblad cno saCivari, romelic 

Seexeboda sapropagando dokumentebis, maT Soris PKK-s wignebisa da 

Jurnalebis konfiskaciasa da ganadgurebas. sasamarTlom daadgina, rom 

publikaciebi, romlebic kanonis darRvevisaken waqezebas Seicavda, 

gankuTvnili iyo gasavrceleblad da miznad isaxavda TurqeTSi arsebuli 

daZabulobis gavrcelebas SveicariaSi. man miiCnia, rom gamoxatvis 

TavisuflebaSi aseTi Careva aucilebeli iyo demokratiul sazogadoebaSi 

erovnuli uSiSroebis dasacavad da danaSaulis aRsakveTad da, saCivari 

miuReblad cno.5 

TavSesafris maZieblisaTvis komunikaciis saSualebebis CamorTmevis 

`aucilebloba~ Seafasa sasamarTlom saqmeSi A.Zaou v. Switzerland.6 am 

saSualebebs momCivani iyenebda SveicariaSi politikuri propagandis 

sawarmoeblad. evropulma sasamarTlom miiCnia, rom Sesabamisi RonisZiebis 

mizans warmoadgenda momCivnisaTvis SesaZleblobis aRkveTa, gaegrZelebina 

politikuri propagandistuli saqmianoba saerTaSoriso doneze. man 

mxedvelobaSi miiRo momCivnis personaluri istoria da gadawyvita, rom 

Careva `aucilebeli iyo demokratiul sazogadoebaSi~ uwesrigobisa da 

danaSaulis aRsakveTad da saCivari miuReblad gamoacxada. 

germaniasa da poloneTs Soris, iseve, rogorc germanel da polonel 

xalxs Soris megobruli urTierTobis SenarCunebis interesebiT daasabuTa 

poloneTis mTavrobam momCivnisaTvis uaris Tqma, registraciaSi gaetarebina 

perioduli gamocema saxelwodebiT _ `germania, - poloneTis aTaswlovani 

mteri~. evropuli sasamarTlo ar SeiWra Rrmad aseTi dasabuTebis 

SefasebaSi da konvenciis me-10 muxli im safuZvelze cno darRveulad, rom 

saxelwodebis mixedviT perioduli gamocemis registraciaze uaris Tqma ar 

iyo `kanoniT gaTvaliswinebuli~ da aseTi uaris ufleba mxolod nagulvebi 

                                                          
4 S.Ahmed v. Greece, Appl. No 18877/91; reports of 4 May 1995. 
5 F.Kaptan v. Switzerland, appl. No55641/00; decision of 29 March 2001. 
6 A.Zaoui v. Switzerland, appl. No 41615/98; decision of 18 January 2001. 
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iyo erovnuli sasamarTloebis mxridan kanonis araswori interpretaciis 

Sedegad.7 

`teritoriul mTlianobasTan~ erTad `uwesrigobis Tavidan acilebis~ 

mizani daedo safuZvlad saxelmwifos mier evropuli parlamentis 

germaneli wevris mimarT gatarebul RonisZiebas.8 es RonisZieba 

gulisxmobda franguli polineziidan gaZevebas, iq dabrunebisa da agreTve 

axal kaledoniaSi Sesvlis akrZalvas. evropulma sasamarTlom miiCnia, rom 

erovnuli sasamarTloebis mier miRweuli balansi `teritoriuli 

mTlianobis~ dacvisa da `uwesrigobis Tavidan acilebis~ sajaro 

interesebsa da gamoxatvis Tavisuflebas Soris samarTliani ar iyo da cno 

konvenciis me-10 muxlis darRveva. 

`uwesrigobis Tavidan acilebis~ mizani xSirad aris erTobliobaSi 

`moralis dacvisa~ da xandaxan _ `sxva pirTa reputaciisa da uflebebis 

dacvis~ kanonier miznebTan. umeteswilad, es maSin xdeba, rodesac saqme 

religiuri moralis sferos Seexeba. 

religiuri Seuwynareblobis yovelgvari gamovlineba, potenciurad, 

Seicavs did risks sazogadoebaSi religiuri mSvidobisa da harmoniis 

darRvevisa. Sesabamisad, imisda mixedviT, Tu ramdenad agresiuli, 

Seuracxmyofeli Tu miuRebeli iyo esa Tu is azri Tavisi SinaarsiTa Tu 

gamoxatvis formiT sazogadoebisa da adamianTa garkveuli jgufebisTvis, 

imis ganmsazRvrelia, warmoSva Tu ara man realuri safrTxe sazogadoebaSi 

religiuri simSvidisa da wesrigis darRvevisa, da maSasadame _ `mwvave 

sazogadoebrivi saWiroeba~ aseTi azrebis SezRudvisa uwesrigobis Tavidan 

asacileblad. evropuli sasamarTlos praqtika mowmobs, rom rodesac saqme 

Seexeba religiuri mtrobisa da siZulvilisaken xalxis pirdapir waqezebas, 

agreTve, RvTismgmob gamonaTqvamebs, igi aRiarebs aseTi azrebis SezRudvis 

aucileblobas qveyanaSi religiuri simSvidisa da harmoniis SenarCunebis 

interesebisaTvis da marTebulad miiCnevs rogorc `moralisa~ da `sxva 

pirTa reputaciisa da uflebebis~ dacvis, ise `uwesrigobis Tavidan 

acilebis~ miznis miTiTebas. vinaidan aseT saqmeebSi moralis sakiTxebia 

mainc warmmarTveli, maT Cven Semdeg paragrafSi SevexebiT, sadac 

sazogadoebrivi moralis, maT Soris religiuri moralis dasacavad 

gamoxatvis Tavisuflebis SezRudvis problematikas gavaanalizebT.9 

saxelmwifo xelisuflebis organoebis normalurad funqcionireba, maT 

mier TavianTi funqciebis saTanadod Sesrulebis interesi (kerZod – 

saxelmwifo moxeleTa politikuri miukerZoeblobis uzrunvelyofis 

interesi) iyo gaigivebuli `sazogadoebrivi wesrigis dacvis~ interesTan 

                                                          
7 Gaweda v. Poland. No 26229/95, judgment of 14 March 2002. 
8 Piermont v. France, judgment of  27 April 1995. series A. No 314; §77. 
9 M.Gündüz v. Turkey, appl. No 3507/97, decision of 29 March 2001; Otto-Preminger Institut v. Austria, judgment of 20 
September, 1994. 
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saqmeSi Ahmed and others v. the United Kingdom,10 sadac evropulma 

sasamarTlom ar cno konvenciis me-10 muxlis darRveva. man miiCnia, rom 

adgilobrivi xelisuflebis CinovnikTa politikur saqmianobaze dawesebuli 

SezRudvebi emyareboda adgilobrivi xelisuflebis Sesaxeb kanons, 

warmoadgenda sapasuxo RonisZiebas im moTxovnis Sesasruleblad, rom 

saxelmwifo moxeleebi yofiliyvnen miukerZoebelni, rac mTlianad 

Tavsdeboda erovnuli Sefasebis Tavisuflebis farglebSi. 

uaRresad sainteresoa saqme McGuinness v. The United Kingdom, sadac 

`deputatis mier saxelmwifos konstituciuri principebisadmi erTgulebis 

dadastureba~ iqna miCneuli wesrigis dacvis interesad. es saqme Seexeboda 

inglisis TemTa palatis deputatis uars britaneTis samefosaTvis mieca 

erTgulebis fici, ris gamoc mas uari eTqva nebarTvis micemaze, 

monawileoba mieRo TemTa palataSi da esargebla gansazRvruli 

privilegiebiT. 

evropulma sasamarTlom, romelmac deputatis saCivari miuReblad cno, 

miiCnia, rom parlamentis wevris azris gamoxatvis Tavisuflebis aseTi 

SezRudva kanonier mizans emsaxureboda: savaldebulo fici qveynis 

konstituciur sistemasTan mimarTebaSi gonivruli moTxovna iyo, vinaidan 

is saxelmwifos konstituciuri princiebisadmi deputatis erTgulebis 

dadasturebas warmoadgenda da aucilebeli iyo xelisuflebisadmi xalxis 

ndobis SesanarCuneblad, maSin, rodesac momCivans araferi abrkolebda 

Tavisi Sexedulebebi sxvagvarad gamoexata.11 

saxelmwifos kanonieri saqmianobis ganxorcielebisaTvis dabrkolebebis 

aRkveTis, kerZod ki – saxelmwifos eqskluziur ekonomikur zonaSi 

cocxali resursebis kanonieri eqspluataciis efeqtiani samarTlebrivi 

dacvis interesi daedo safuZvlad gamoxatvis Tavisuflebis SezRudvas 

saqmeSi Drieman and others v. Norway. zemo saqmisagan sapirispirod, am 

saqmeSi azris gamoxatva moqmedebiT, amasTanave iseTi moqmedebiT (qceviT) 

ganxorcielda, romelic ama Tu im formiT azris mSvidobian demonstracias 

ki ar gulisxmobda saxelmwifos garkveuli saqmianobisadmi uTanxmoebis 

gamosavlenad, aramed aseTi saqmianobisaTvis aqtiurad xelis SeSlas.12 

evropulma sasamarTlom `aseTi moqmedebiT~ azris gamoxatva gamijna 

sxva SemTxvevebisagan da mas dacvis ufro naklebi standarti dauwesa. 

saxelmwifos ki, misi SezRudvis aucileblobis Sesafaseblad Tavisuflebis 

farTo areali ganusazRvra. es saqme Seexeboda momCivnebis dasjas imisTavis, 

rom zvigenebis daWeris kanonieri eqspediciis CasaSlelad zRvaSi 

ganlagdnen zvigenebsa da zvigenebis damWer gems Soris. 

                                                          
10 Ahmed and others v. the United Kingdom, judgment of 2 September 1998. Reports 1998-VII. 
11 McGuinness v. The United Kingdom,. Appl. No 39511/98; decision of 8 June, 1999; reports 1999-IV. 
12 Drieman and others v. Norway; Appl. No 33678/96; decision of 4 May 2000. 
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evropulma sasamarTlom miuTiTa, rom momCivanTa ganzraxvas marto is 

ki ar warmoadgenda, rom TavianTi azri gamoexataT zvigenebis Weris 

sawinaaRmdegod, aramed isic, rom xeli SeeSalaT amisaTvis. maT marTlac 

aRukveTes meTevzeebs TavianTi saqmis gakeTebis SesaZlebloba. 

evropulma sasamarTlom aRniSna, rom am SemTxvevaSi gamoxatvis 

TavisuflebaSi Careva Seexeboda `saqciels~, - imdagvar moqmedebas, romelic 

ar imsaxurebda iseTive dacvas, rogorsac saerTo interesis mqone sakiTxze 

sajaro diskusia da azrTa mSvidobiani demonstracia. man miuTiTa, rom 

xelSemkvrel mxareebs gaaCndaT farTo are imis Sefasebisas, Tu ramdenad 

saWiro iyo RonisZiebebis gatareba am tipis moqmedebebis SesazRudad. 

sasamarTlom xazi gausva, rom momCivanTa dasja emsaxureboda Sesabamisi 

saxelmwifos eqskluziur ekonomiur zonaSi cocxali resursebis kanonieri 

eqspluataciis efeqtiani samarTlebrivi dacvis interess da saCivari 

miuReblad cno. 

faqtobrivad, igive sakiTxi idga saqmeSi L.Nicol and Selvarayagam v. The 
United Kingdom, romelic Seexeboda ori demonstrantis dapatimrebas 

`TevzWeraSi kanoniT nebadarTuli Sejibrebis CaSlisa da wesrigis 

darRvevisaTvis~. evropulma sasamarTlom miuTiTa, rom `momCivnebis 

dapatimreba Tanazomieri RonisZieba iyo wesrigis darRvevisa im riskis 

gaTvaliswinebiT, romlebic Seqmnes momCivnebma kanonieri saqmianobisaTvis 

gulmodgined, aqtiurad xelis SeSliT~. sasamarTlom es saCivaric 

miuReblad cno.13 

dasasrul, kidev erTi kategoriis saqmeebis Sesaxeb, romlebic 

`sazogadoebrivi wesrigis~ farTo mniSvnelobiT gamoyenebis kidev erT 

sferos ukavSirdeba. evropuli konvenciis samarTalSi saxelmwifo 

moxeleTa mier TavianTi profesiuli movaleobis jerovnad Sesrulebis 

interesi, ganixileba `sazogadoebrivi wesrigis dacvis~ interesad me-10 

muxlis gagebiT. magaliTad, saqme Peterson v. Germany Seexeboda uaxlesi 

istoriis maswavleblis Tanamdebobidan gaTavisuflebas misi `arasakmarisi 

kvalifikaciis~ safuZvliT. misi profesiuli momzadebis donis 

Sesafaseblad kompetenturma xelisuflebam mxedvelobaSi miiRo, erTi mxriv 

is garemoeba, rom gdr-is arsebobis periodSi gamoqveynebul mis SromebSi 

gatarebuli iyo oficialuri politikuri xazi, meore mxriv ki is, rom 

germaniis gaerTianebis Semdeg mas saerTod ar hqonda gamoqveynebuli 

Sromebi, sadac germaniis saxelmwifoebriobis istoriaSi momxdari am 

umniSvnelovanesi movlenis realiebi iqneboda asaxuli. evropulma 

sasamarTlom miiCnia, rom kompetenturi xelisuflebis mier uaxlesi 

istoriis pedagogis profesiuli kvalifikaciis Sesamowmeblad misi 

Sromebis mxedvelobaSi miReba da amis safuZvelze misi samsaxuridan 

                                                          
13 L.Nicol and D.Selvarayagam v. The United Kingdom, decision of 11 January 2001. 
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gaTavisufleba ar arRvevda am maswavleblis gamoxatvis Tavisuflebas da 

saCivari miuReblad cno.14 

 

* * * 

 

rogorc dasawyisSi aRvniSneT, evropuli sasamarTlos iurisprudenciis 

mixedviT, `uwesrigobis Tavidan acilebis~ sajaro interesSi moiazreba 

tele da radio komunikaciebis sferoSi wesrigis uzrunvelyofis 

interesic. vinaidan es Zalze specifikuri sferoa, misTvis damaxasiaTebel 

problematika winamdebare naSromSi calkea ganxiluli. 

14 Appl. No 39793/98. G.Peterson v. Germany, decision of 22 November 2001. 
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saqmeebi, sadac gamoxatvis Tavisufleba sazogadoebrivi moralis (maT 

Soris – religiuri moralis) sajaro interesebis sasargeblod SeizRuda, 

evropuli sasamarTlos praqtikaSi mcirea. Tumca gabedulad SeiZleba 

iTqvas, rom amis miuxedavad, evropuli sasamarTlos iurisprudenciaSi es 

Tema kargadaa damuSavebuli da cxadadaa gamokveTili misi Sexedulebebi da 

midgomebi am sferoSi.  

ganxilul saqmeTa umetesoba gaxmaurebul saqmeebs miekuTvneba da 

precedentuli mniSvnelobisaa, ramdenadac maTSi umniSvnelovanesi 

ganmartebebia gadmocemuli da Camoyalibebulia ZiriTadi principebi am 

sferoSi gamoxatvis Tavisuflebis daculobis farglebisa Tu misi 

SezRudvis aucileblobis sakiTxebze. ufro metic, TavisTavad Zalze 

sagulisxmoa is garemoeba, rom swored am kategoriis saqmeze (igulisxmeba 

Handyside-s saqme) miRebul ganCinebabSi Camoayaliba evropulma sasamarTlom 

Tavisi saerTo koncefcia gamoxatvis Tavisuflebis Sesaxeb; man Zalze 

farTo Sinaarsi mianiWa konvenciis me-10 muxls, rodesac gamoxatvis 

Tavisuflebis daculobis ukiduresi sazRvrebis gamosaxatad Seqmna 

cnobili formula _ `offend, shock or disturb~; daadgina uflebaTa SezRudvis 

pirobis – `aucilebeli demokratiul sazogadoebaSi~ Sesafasebeli 

standarti _ `mwvave sazogadoebrivi saWiroeba~ (pressing social needs); manve 
naTlad Camoayaliba erovnuli Sefasebis Tavisuflebis doqtrina (margin of 
appreciation), riTac uflebaTa daculobaze evropuli zedamxedvelobis 

principebi gansazRvra. zogadi xasiaTis am ganmartebebma fasdaudebeli 

mniSvneloba SeiZina ara marto sakuTriv me-10 muxlis interpretaciisa da 

gamoxatvis Tavisuflebis maRali standartebis uzrunvelyofisaTvis, aramed 

adamianis uflebaTa dacvaze saerTaSoriso kontrolis farglebis dadgenisa 

da saerTod evropuli konvenciis principebis damkvidrebisaTvis. 

 

* * * 

 

dasawyisSi, sadac erovnuli Sefasebis Tavisuflebis doqtrina 

gavaanalizeT, aRvniSneT, rom evropuli sasamarTlo Sefasebis Tavisuflebis 

farTo ares miakuTvnebs xelSemkvrel saxelmwifoebs iseT sajaro 

interesTa dacvisas, sadac ar arsebobs misi saerTo evropuli gageba, 

erTiani evropuli koncefcia da standarti. sruliad eWvgareSea, rom 

yvelaze ufro Sesabamisi sfero, razedac yovelive es SeiZleba iTqvas, 

swored moralis sferoa. es imiT aris ganpirobebuli, rom aq erovnuli 

Sefasebis Tavisufleba sakuTriv `moralis~ cnebis Sinaarssac moicavs. sxva 

sferoebSi ki aseT viTarebasTan saqme ara gvaqvs. magaliTad, rogorc viciT, 
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aseve Zalian farToa erovnuli Sefasebis Tavisuflebis farglebi erovnuli 

uSiSroebis dacvis sferoSi. evropulma sasamarTlom aseTi farTo 

farglebis miniWeba daafuZna gonivrul da racionalur mosazrebas imis 

Taobaze, rom erovnulma saxelmwifoebma ukeT icodnen, Tu ra Seadgenda 

maTi qveynis erovnuli uSiSroebis realur interesebs da gamoxatvis 

Tavisuflebis rogori SezRudva iqneboda aucilebeli am interesis 

dasacavad. magram, TavisTavad `erovnuli uSiSroebis~ cnebis Sinaarsis 

gansazRvraze ama Tu im qveynis raime specifika arsebiT gavlenas ver axdens. 

am cnebis Sinaarsi naklebad cvladia da es imiT aris ganpirobebuli, rom 

ar arsebobs konvenciis xelSemkvrel saxelmwifoebSi `erovnuli 

uSiSroebis~ sxvadasxvagvari, miT umetes – erTmaneTisagan principulad 

gansxvavebuli gageba. konvenciis xelSemkvreli mxareebi warmoadgenen 

demokratiul, samarTlebriv saxelmwifoebs da amdenad, maT sazogadoebriv 

sistemasa da marTlwesrigSi SeuZlebelia arsebobdes `erovnuli 

uSiSroebis~ sruliad gansxvavebuli koncefciebi. amgvarad, mcdari ar 

iqneba, Tu vityviT, rom `erovnuli uSiSroebis~ cnebis mimarT saerTo-

evropuli konsensusi arsebobs. sruliad sxva aspeqtia imis Sefaseba, Tu ra 

aris aucilebeli mis dasacavad. aq ki namdvilad uarsebiTia adgilobrivi 

viTarebebisa da garemoebebis gaTvaliswineba. swored amas efuZneba am 

sferoSi saxelmwifoTaTvis Sefasebis Tavisuflebis farTo aris 

mikuTvnebac. 

magram, moralTan mimarTebaSi, saqme sxvagvaradaa. saqme isaa, rom 

`moralis~ cnebis gansazRvraSi evropuli konsensusi ar arsebobs. ar 

arsebobs `moralis~ erTiani evropuli koncefcia; konvenciis monawile 

saxelmwifoebSi, romlebic gansxvavebuli kulturis, religiisa da 

tradiciebis qveynebs warmoadgenen, damkvidrebulia `moralis~ 

sxvadasxvagvari gageba. sxvadasxva dros, sxvadasxva adgilas (zogjer TviT 

erTi saxelmwifos SigniTac ki) gamoyenebulia gansxvavebuli midgomebi 

moralis, maT Soris religiuri moralisa da eTikis mimarT. 

gansakuTrebiTaa mxedvelobaSi misaRebi is garemoebac, rom `moralis~ 

gagebam (yvelaze metad intimuri urTierTobebis sferoSi) didi evolucia 

ganicada Tanamedrove epoqaSi da amasTanave, sxvadasxvagvari xarisxiT. zog 

qveyanaSi `moralis~ cneba mniSvnelovnad Seicvala, zoggan naklebad (amis 

TvalsaCinoebisaTvis imis aRniSvnac sakmarisia, rom evropis sabWos zogierT 

saxelmwifoSi homoseqsualur wyvils Soris samoqalaqo da TviT 

religiuri qorwinebac ki daSvebulia, zoggan ki ara). amitom, is, rac erT 

romelime qveyanaSi, Tundac mis romelime regionSi `moralurad~ 

ganixileba, sxvagan igi SeiZleba `amoralurad~ iyos Sefasebuli. 

Sesabamisad, ama Tu im SemTxvevis mimarT sazogadoebrivi reaqciaa mTavari 

orientiri imisa, ramdenad daupirispirda gamoxatvis Tavisuflebis esa Tu 

is ganxorcieleba sazogadoebaSi damkvidrebul morals da, aqedan 
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gamomdinare _ imis Sefasebisac, aucilebeli iyo Tu ara uflebebSi Careva 

moralis dasacavad. maSasadame, moralis sferoSi adgilobrivi garemoebebis 

gaTvaliswinebis aucilebloba ukavSirdeba ara marto uflebaSi Carevis 

aucileblobis Sefasebas, aramed sakuTriv `moralis~ cnebisaTvis 

konkretuli Sinaarsis miniWebas da imis gansazRvras, ra unda iyos 

miCneuli Sesabamis SemTxvevaSi `moralad~, da ra _ `moralis moTxovnebTan 

Seusabamod~. amgvarad, moralis sferoSi saxelmwifoTaTvis Sefasebis didi 

Tavisuflebis miniWebas ormagi datvirTva gaaCnia. 

sazogadoebrivi moralis dasacavad gamoxatvis Tavisuflebis SezRudvis 

dasabuTebisas xSirad miuTiTeben `sxva pirTa uflebebisa da reputaciis 

dacvis~ mizansac. aseT dros, am cnebaSi igulisxmeba ara calkeuli 

konkretuli adamianebi, aramed sazogadoebis garkveuli nawili, an adamianTa 

calkeuli jgufebi, visTvisac Seuracxmyofeli anda maTi uflebebis 

sxvagvarad Semlaxveli SeiZleboda yofiliyo esa Tu is `gamoxatva~.1 

moralis dasacavad gamoxatvis Tavisuflebis SezRudvisas zogjer 

gamoiyeneb `uxamsobis~ kriteriumi. 

* * * 

erT-erTi pirveli gaxmaurebuli da umniSvnelovanesi Tavisi 

precedentuli RirebulebiT iyo saqme Handyside v. The United Kingdom2. am 
saqmeSi evropulma sasamarTlom axsna gamoxatvis Tavisuflebis sruliad 

gansakuTrebuli mniSvneloba demokratiuli sazogadoebis 

funqcionirebisaTvis. kerZod man Tqva, rom `gamoxatvis Tavisufleba 

warmoadgenda demokratiuli sazogadoebis erT-erT arsebiT safuZvels da 

sabaziso winapirobas misi progresisa da TiToeuli adamianis 

ganviTarebisaTvis~. man farTod ganmarta konvenciis me-10 muxlis Sinaarsi 

da miuTiTa, rom igi `icavda, ara marto misaReb, keTilganwyobil an 

neitralur informaciebsa da ideebs, aramed iseTebsac, romlebic 

Seuracxmyofeli, aRmaSfoTebeli an SemaSfoTebeli iqneboda sazogadoebis an 

mosaxleobis garkveuli jgufisaTvis. es iyo pluralizmis,  

Semwynareblobisa da farTo Tvalsawieris moTxovnebi, uromlisodac ar 

arsebobda demokratiuli sazogadoeba: es ganmarteba da masSi gadmocemuli 

suliskveTeba saxelmZRvanelo gaxda yvela momdevno (ara marto moralTan 

dakavSirebuli) saqmisaTvis; dResac ZalaSia da mTavar orientirs 

warmoadgens me-10 muxliT gaTvaliswinebuli uflebis daculobis 

                                                          
1
igive Tvalsazriss iziarebs e. lesteri. igi miuTiTebs, rom moralisa da janmrTelobis sferoSi 

Sesabamisi sajaro interesebi mWidrodaa gadajaWvuli `sxva pirTa uflebebTan~ da aseT dros kanonier 

mizanTa erTobliobasTan gvaqvs saqme. ix. Anthony Lester, Freedom of Expression, krebulSi The European 
System for the Protection of Human Rights, edited by R.Macdonald, F.Matscher & H.Petzold (Eds). 1993. gv.488. 
2 Handyside v. The United Kingdom, judgment of 7 December 1976. 
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farglebis gansazRvrisa da misi SezRudvis gamarTlebulobis 

SefasebisaTvis. 

Handyside-is saqme Seexeboda sagamomcemlo firma `Stage-1~-is mier 

londonSi 1971 wels gamoqveynebul `patara wiTel saxelmZRvanelos~. es 

wigni, romelic manamde gamocemuli iyo evropis mraval qveyanaSi, 

gankuTvnili iyo 12-dan 18 wlamde mozardebisaTvis da Seexeboda seqsis 

Temas. wignis sxvadasxva Tavis saTaurebi iyo: `seqsi~, `urTierToba da 

petingi~, `Casaxvis sawinaaRmdego saSualebebi~, `masturbacia~, `orgazmi~, 

`pornografia~, `impotencia~, `Seityve meti~, `homoseqsualizmi~, 

`veneriuli daavadebani~, `normaluri da aranormaluri~, `abortis 

meTodebi~ da sxva. aRniSnuli wigni mxolod informacias ki ar Seicavda, 

aramed garkveul rCeva-darigebebsac iZleoda. masSi, garkveulwilad, 

ignorirebuli iyo qorwinebis instituti, sakiTxebi gaSuqebuli iyo 

calmxrivad, asustebda mozardebze mSoblebis, eklesiis, axalgazrduli 

organizaciebis gavlenas (romlebic maTSi ayalibebdnen TavSekavebulobisa 

da pasuxismgeblobis grZnobas), garkveulwilad ryvnida maT da aqezebda 

meti Tavisuflebisaken, rasac SeeZlo mavne zegavlena moexdina bavSvebze. 

erovnulma sasamarTlom daadgina, rom momCivanma daarRvia inglisis 

kanoni `uxamsi publikaciebis Sesaxeb~ (1964); igi daajarimes da 

daavaldebules, gaenadgurebina darCenili wignebi. 

gamomcemlis mimarT gamoyenebuli RonisZiebebi (jarima da wignebis 

konfiskacia) evropulma sasamarTlom Seafasa, rogorc `saxelmwifos 

mxridan gamoxatvis TavisuflebaSi Careva~; magram miiCnia, rom aseTi Careva 

aucilebeli iyo demokratiul sazogadoebaSi moralis dacvis da 

mozardebis zneobrivi ganviTarebis interesebidan gamomdinare. 

saerTaSoriso sasamarTlom am saqmeze gaakeTa mniSvnelovani daskvnebi 

zneobisa da moralis sferoSi saxelmwifoTaTvis miniWebuli Sefasebis 

Tavisuflebis farglebTan dakavSirebiT da aRniSna, rom `SeuZlebeli iyo 

konvenciis monawile saxelmwifoebSi moZebniliyo moralis erTiani 

evropuli koncefcia da, rom moralis moTxovnebis amsaxveli debulebebi 

sxvadasxva erovnul kanonmdeblobaSi gansxvavdebodnen adgilis, droisa da 

sxva garemoebebis mixedviT. amitom, erovnuli xelisuflebis organoebs, 

romlebic uSualod da ganuwyvetliv exebodnen TavianT qveyanaSi 

sazogadoebriv reaqcias am sakiTxze, principulad meti SesaZlebloba 

hqondaT, gamoeTqvaT azri moralis moTxovnebis Sinaarsis Taobaze da imaze, 

Tu ra iqneboda mocemul SemTxvevaSi `aucilebeli Careva~, vidre 

saerTaSoriso mosamarTles~. 

evropulma sasamarTlom, erTi mxriv, farTo ganmarteba misca 

konvenciis me-10 muxlis Sinaarss, rodesac miuTiTa, rom imaSi, rac 

Tavisuflad SeiZleboda gamoxatuliyo, igulisxmeboda sxvisTvis 

`Seuracxmyofeli, gamaognebeli da SemaSfoTebeli informacia da ideebi~; 
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meore mxriv ki, am TavisuflebiT sargeblobisas, adamianis Sesabamis 

`movaleobebsa da pasuxismgeblobazec~ miuTiTa: `nebismieri piri, romelic 

sargeblobs gamoxatvis TavisuflebiT, iRebs Tavis Tavze Sesabamis 

movaleobebsa da pasuxismgeblobas, romlis moculoba damokidebulia mis 

mdgomareobasa da gamoyenebul saSualebebze. sasamarTlom ar SeiZleba ar 

gaiTvaliswinos am piris movaleoba da pasuxismgebloba, rodesac 

gansazRvravs, uwyobdnen Tu ara marTlac xels mocemul SemTxvevaSi 

gamoyenebuli `SezRudvebi~ da `sanqciebi~ moralis dacvasa da ra 

garemoebebi xdidnen mas `aucilebels demokratiul sazogadoebaSi~. 

Handyside-s saqme imiTac iyo rTuli, rom wigni Seicavda faqtobriv 

informacias, ZiriTadad swors da araiSviaTad – sasargeblosac ki. magram, 

amave dros, masSi iyo iseTi ram, rac fizikuri da fsiqikuri ganviTarebis 

kritikul asakSi myofi mozardebis mxridan, SeiZleboda aRqmuli yofiliyo, 

rogorc waqezeba iseT saqmianobaze, romelic ar Seesabameboda maT asaks da 

zogjer – danaSaulzec ki (marixuanas mowevaze). amis gamo, evropulma 

sasamarTlom aRniSna, rom miuxedavad mudmivi evoluciisa eTikisa da 

aRzrdis sferoSi, rac gaerTianebul samefoSi iyo, kompetentur inglisis 

sasamarTlos hqonda ufleba, misi Tavisuflebis farglebSi daeskvna, rom 

saxelmZRvanelos SeeZlo damRupveli gavlena moexdina mozardis zneobis 

sworad Camoyalibebasa da mis swor ganviTarebaze. evropulma sasamarTlom 

gamarTlebulad miiCnia moralis dasacavad azris gamoxatvis TavisuflebaSi 

Careva da ar cno konvenciis me-10 muxlis darRveva. 

daaxloebiT igive argumentebi gamoiyena strasburgis sasamarTlom 

saqmeSi Müller and others v. Switzerland.3 man aRniSna, rom gansakuTrebiT 

mniSvnelovani iyo, saerTaSoriso sasamarTlo pativiscemiT mopyroboda 

erovnuli sakanonmdeblo organos Sexedulebas im RonisZiebaTa Sesaxeb, 

romelic mas aucileblad esaxeboda zneobis da moralis dacvisaTvis, 

radgan maT ukeT icodnen, ra iqneboda sazogadoebrivi moralis 

sawinaaRmdego maT qveyanaSi. 

es saqme Seexeboda adgilobrivi xelisuflebis (kantonis) mier 

mxatvris dasjas uxamsi suraTebis gamofenisaTvis. Sveicariis federaluri 

sasamarTlos sakasacio ganyofilebis daskvniT `suraTebi gamoxatavdnen 

arabunebrivi seqsualuri praqtikis (cxovelebTan adamianis kavSiris) 

orgias, Tanac, Zalian uxeSad da did formatze. erovnulma sasamarTlom 

RonisZiebis saxiT gamoiyena jarima da suraTebis konfiskacia. 

saerTaSoriso sasamarTlom ver hpova aq me-10 muxlis darRvevis 

safuZveli. Tavis ganCinebaSi man aRniSna: `momCivnis dasja Sveicariis 

sisxlis samarTlis kodeqsis 204-e muxlis safuZvelze, mimarTuli iyo 

zneobis dacvisaken; dRes, iseve, rogorc hendisaidis saqmis ganxilvis 

                                                          
3 Müller and others v. Switzerland, judgment of 24 May, 1988. 



343

dros, SeuZlebelia monawile saxelmwifoebis sazogadoebriv sistemasa da 

marTlwesrigSi moviZioT zneobis erTgvarovani evropuli koncefcia. 

sxvadasxva dros, sxvadasxva adgilas gamoyenebulia gansxvavebuli midgomebi 

moralis mimarT, gansakuTrebiT ki Cvens epoqaSi, romelic damaxasiaTebelia 

am sferoSi azris Zalian Rrma evoluciiT. saxelmwifo xelisufleba, 

romelic uSualo da ganuwyvetel SemxeblobaSia Tavisi qveynis 

cxovrebiseul realiebTan, principulad, meti SesaZlebloba aqvs zneobis 

moTxovnaTa Sinaarsis, agreTve, `aucilebeli SezRudvebisa~ da `sajarimo 

sanqciebis~ Sesaxeb gamoTqvas adekvaturi azri maTi dacvisaTvis~. 

evropulma sasamarTlom mxedvelobaSi miiRo isic, rom zemoaRniSnuli 

suraTebi Sesrulda specialurad am gamofenisaTvis da farTo 

sazogadoebisaTvis iyo Tavisuflad xelmisawvdomi, ar iyo dadgenili 

gamofenaze Sesasvleli gadasaxadis Tanxa da asakobrivi SezRudvebi. 

gamofenam didi yuradReba miipyro da aRaSfoTa sazogadoeba.  

saerTaSoriso sasamarTlom aRniSna, rom marTalia, igi aRiarebda im 

garemoebas, rom seqsualuri moralis koncefcia bolo wlebSi Seicvala, 

magram mas mainc ar esaxeboda usafuZvlod Sveicariis sasamarTloebis azri, 

rom es suraTebi `uxeSad Seuracxyofdnen warmodgenas seqsualur eTikaze, 

romelic, normaluri, Cveulebrivi mgrZnobelobis adamianebisaTvis iyo 

damaxasiaTebeli~. man daaskvna, rom am garemoebebSi, Sefasebis Tavisuflebis 

gaTvaliswinebiT, romelic gadacemuli hqondaT saxelmwifoebs me-10 muxlis 

me-2 punqtTan mimarTebaSi, Sveicariis sasamarTloebma suraTebis xalxisagan 

izolireba da mxatvris dajarimeba marTebulad miiCnies `aucileblad~ 

moralis interesebidan gamomdinare. 

qvemoT ganxilul or saqmeSi gamoxatvis Tavisuflebis SezRudvas 

`morwmuneTa religiuri grZnobebis pativiscema~ daedo safuZvlad. 

`morwmuneTa religiuri grZnobebis Seuracxyofas~ xSirad ganixilaven 

`religiuri moralis~ dacvis interesis konteqstSi da es bunebrivicaa, 

vinaidan religiuri uflebebis, eTikisa da moralis sakiTxebi aq mWidrodaa 

erTmaneTTan gadajaWvuli. Tumca, `religiuri moralis~ terminis gamoyeneba 

aseTi kategoriis saqmeebTan mimarTebaSi, mainc pirobiTia, vinaidan 

morwmuneTa religiuri grZnobebis dasacavad gamoxatvis Tavisuflebis 

SezRudvis me-10 muxlis me-2 punqtiT gamarTlebulobis dasasabuTeblad 

zogjer miuTiTeben ara `moralis dacvis~ sajaro interess, aramed 

SezRudvis mxolod uSualo mizans - `sxva pirTa uflebebs~, romlebSic, 

mocemul konteqstSi, konvenciis me-9 muxliT uzrunvelyofili religiuri 

uflebebi, maT Soris _ `religiuri grZnobebis pativiscemis ufleba~ 

igulisxmeba. amis miuxedavad, `religiuri moralis~ terminis gamoyeneba 

morwmuneTa religiuri grZnobebis SeuracxyofasTan mimarTebaSi, Cven mainc 

marTebulad gvesaxeba erTi mxriv imis gamo, rom es termini ufro srulad 

asaxavs problemis arss da meore mxriv imis gamoc, rom am sferosadmi 
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midgomac iseTivea, rogoric `moralis~ mimarT: arc aq arsebobs saerTo 

evropuli koncefcia da standarti, rac erovnuli xelisuflebisaTvis 

Sefasebis Tavisuflebis farTo farglebis miniWebas ganapirobebs. 

swored aseTi farTo farglebis gamo evropulma sasamarTlom saqmis

Otto Preminger Institute v. Austria ganxilvisas, mTlianad gaiziara avstriis 

sasamarTloebis Sefasebani gamoxatvis Tavisuflebis SezRudvis 

aucileblobis Taobaze religiuri rwmenis pativiscemis uflebis, qveyanaSi 

religiuri mSvidobis SenarCunebisa da sazogadoebrivi wesrigis 

interesebisaTvis: oto premingeris audiovizualuri sainformacio 

saSualebebis instituti apirebda kinoTeatrSi eCvenebina verner Srioderis 

filmi `siyvarulis taZari~. romis kaTolikuri eklesiis insbrukis 

eparqiis mimarTvis safuZvelze insbrukis prokurorma gamoitana 

dadgenileba filmis dapatimrebis Sesaxeb. mogvianebiT, insbrukis miwis 

sasamarTlom daadgina filmis konfiskacia im mosazrebaze dayrdnobiT, rom 

filmis provokaciuli xasiaTi ar Tavsdeboda avstriis konstituciiT 

daculi mxatvruli Semoqmedebis Tavisuflebis farglebSi. 

evropulma sasamarTlom saqmis ganxilvisas aRniSna, rom mTavar 

problemas warmoadgenda balansis gamoZebna azris mxatvrulad gamoxatvis 

Tavisuflebasa da religiuri rwmenis pativiscemis uflebas Soris.  

man miiCnia, rom me-10 muxliT gaTvaliswinebul uflebaSi Careva 

kanonis safuZvelze ganxorcielda, vinaidan avstriis sisxlis samarTlis 

kodeqsi krZalavda religiuri kultis personaJebisa da sagnebisadmi iseT 

damokidebulebas, romelic sazogadoebis `samarTlian guliswyromas~ 

iwvevda. evropulma sasamarTlom gaiziara erovnuli sasamarTlom Sefaseba, 

rom filmSi mama RmerTis, ieso qristesa da mariam RvTismSoblis 

provokaciuli formiT gamoxatva swored aseT guliswyromas gamoiwvevda. 

igi aseve daeTanxma Sefasebas, rom uflebebSi Careva emsaxureboda 

kanonier miznebs, kerZod, religiuri uflebebisa da moralis dacvas, 

qveyanaSi religiuri mSvidobis SenarCunebasa da sazogadoebrivi wesrigis 

dacvas. man xazi gausva, rom konvenciis me-9 muxliT daculi azris, 

rwmenisa da religiis Tavisufleba warmoadgenda demokratiuli 

sazogadoebis mniSvnelovan safuZvels, vinaidan swored religiuri 

ganzomilebebiT xorcieldeboda morwmuneTa TviTidentifikacia da maTi 

warmodgena cxovrebaze. manve miuTiTa, rom marTalia morwmuneni Segnebulad 

unda urigdebodnen maTi Sexedulebebis kritikas da maTi rwmenisadmi 

Seuwynarebeli Sexedulebebis gavrcelebas, magram kritikis iseTi formebi 

da saSualebebi, romlebic xels uSlidnen me-9 muxliT gaTvaliswinebuli 

uflebis mSvidobian ganxorcielebas, saxelmwifos akisrebda Sesabamis 

pasuxismgeblobas, Careuliyo individur uflebaSi sajaro interesis 

sasargeblod. evropuli sasamarTlos azriT, religiuri kultis 

personaJebisa da sagnebis provokaciuli gamoxatva boroti ganzraxviT, 
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arRvevda Semwynareblobis atmosferos, rac damaxasiaTebeli iyo 

demokratiuli sazogadoebisaTvis.  

rac Seexeba CarevisaTvis aucilebel `mwvave sazogadoebriv saWiroebas~, 

misi arseboba evropulma sasamarTlom religiuri mSvidobis SenarCunebisa 

da sazogadoebrivi wesrigis dacvis miznebs daukavSira. igi daeTanxma 

avstriis mTavrobis Sefasebas, rom filmi warmoadgenda Tavdasxmas 

qristianul religiaze, gansakuTrebiT ki – romis kaTolikur eklesiaze. 

man gaiTvaliswina, rom avstriis mosaxleobis didi nawili (88%) swored 

am religiis mimdevari iyo; ris gamoc, arsebobda `mwvave sazogadoebrivi 

saWiroeba~ qveyanaSi religiuri mSvidobis SesanarCuneblad da 

sazogadobrivi wesrigis dasacavad. 

evropulma sasamarTlom xazgasmiT aRniSna, rom iseve, rogorc moralis 

sferoSi, agreTve ar arsebobda zogad-evropuli warmodgena sazogadoebaSi 

religiis daniSnulebis Sesaxeb. amitom, erovnuli xelisuflebis Sefaseba 

konkretul drosa da adgilze Carevis aucileblobis Taobaze, 

angariSgasawevi iyo. man yuradReba gaamaxvila konvenciis me-10 muxliT 

nagulisxmeb `movaleobebsa da pasuxismgeblobaze~ da miuTiTa, rom 

morwmuneTa religiuri grZnobebis Seuracxyofa da maTi uflebebis darRveva 

ar warmoadgenda raime formiT iseT sajaro diskusiaSi monawileobas, 

romelic xels Seuwyobda Semdgom process sakacobrio sakiTxebSi. man 

daaskvna, rom insbrukis sasamarTloebi moqmedebdnen maTTvis miniWebuli 

Sefasebis Tavisuflebis farglebSi da, rom arc filmis dapatimreba da arc 

misi Semdgomi konfiskacia ar arRvevda konvenciis me-10 muxls.4  

religiuri moralis sferos Seexeboda uingrous saqmec (Wingrove v. the 
United Kingdom), romelSic erovnuli xelisuflebisa da saerTaSoriso 

sasamarTlos poziciebi srulad daemTxva erTmaneTs. 

q.londonSi mcxovrebma naijel uingroum dawera scenari da 

uxelmZRvanela mis safuZvelze 18 wuTiani video filmis Seqmnas 

saxelwodebiT `eqstazuri xilvebi~. filmi Seexeboda wminda terezas 

cxovrebasa da Semoqmedebas, romelic iyo monazoni, cxovrobda me-16 

saukuneSi da cnobilia imiT, rom hqonda Zlieri eqstazuri xilvebi ieso 

qristeze. 

momCivanma videokaseta waradgina filmebis klasifikaciis britaneTis 

sammarTveloSi serTifikatis misaRebad, romelic mas saSualebas miscemda 

gaeyida, gaeqiravebina filmi an sxva gziT moexdina misi demonstrireba. 

sammarTvelom mas uari uTxra im motiviT, rom mocemuli nawarmoebi 

siwmindis Temisadmi miuRebeli damokidebulebiT gamoiwvevda morwmuneTa 

guliswyromas, xolo nafic msajulTa sasamarTlo mas miiCnevda im sisxlis 

samarTlis kanonis darRvevad, romelic krZalavda RvTis gmobas.  

                                                          
4 Otto-Preminger-Institute v. Austria, judgment of 20 September. 1994.  
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videofilmis avtorma saCivriT mimarTa sazedamxedvelo komitets, 

romelic ixilavda davebs videoproduqciis sferoSi. saCivarSi avtori 

miuTiTebda, rom misi filmi wminda erotiuli iyo da sxva miznebs ar 

isaxavda. komitetma uaryo saCivari, vinaidan miiCnia, rom filmis saerTo 

tonaloba da suliskveTeba uTuod Seuracxyofda morwmuneTa grZnobebs, 

romlebic am films Seafasebdnen, rogorc qristes RvTaebriobisadmi 

upativcemulobas. 

evropis saerTaSoriso sasamarTloSi wardgenil saCivarSi uingroum 

miuTiTa, rom mas daerRva azris gamoxatvis Tavisufleba. misi azriT, 

britaneTis sammarTvelos uari serTifikatis micemaze da amasTan, 

sakanonmdeblo norma, romlis Sesabamisad danaSauls warmoadgenda 

videonawarmoebis gavrceleba aseTi serTifikatis gareSe, warmoadgenda 

saxelmwifos mxridan ideebis Tavisuflad gavrcelebaSi Carevas. 

mopasuxe saxelmwifos mTavroba miuTiTebda, rom `morwmuneTa 

religiuri grZnobebisadmi pativiscema~ aiZulebda saxelmwifos, SeezRuda 

religiuri Tayvaniscemis sagnebis provokaciuli gamoxatvis sajaro Cveneba 

(filmSi gamosaxuli iyo seqsualuri scenebi jvarcmul qristesTan). 

evropulma sasamarTlom Sefasebis Tavisuflebis farTo farglebi 

miakuTvna mopasuxe saxelmwifos `kanoniT gaTvaliswinebulis~, `kanonieri 

miznisa~ da SezRudvis `aucileblobis~ SefasebebSi. man gaiziara mopasuxe 

saxelmwifos mosazreba da aRniSna, rom mocemul SemTxvevaSi uflebaSi 

Careva miznad isaxavda, daecva religiuri Tema iseTi gagebisagan, romelic 

damamcirebeli, salanZRavi, uxeSi da Seuracxmyofeli tonis, stilisa da 

suliskveTebis gamo  Seuracxyofda maT, visac swamda da vinc erTgulebda 

qristianul eTikas. amitom, serTifikatis micemaze uari emsaxureboda 

moralis dacvis kanonieri miznis miRwevas. 

evropulma sasamarTlom aRniSna, rom vinaidan moralisa da religiis 

sferoSi ar arsebobda saerTo-evropuli koncefcia, is, rasac SeeZlo 

Seuracxyofa mieyenebina morwmune adamianebisaTvis, damokidebuli iyo 

adgilze, droze, epoqaze, mocemul qveyanasa Tu regionSi religiuri 

mimdinareobis raodenobaze da a.S. amitom, sazogadoebriv cxovrebasTan 

uSualo da pirdapiri kontaqtis gamo erovnuli saxelmwifoebi ukeTes 

mdgomareobaSi imyofebodnen, vidre saerTaSoriso mosamarTle, SeefasebinaT, 

Tu ra iqneboda aucilebeli Seuracxmyofeli gamonaTqvamebisagan morwmuneTa 

grZnobebis dasacavad. 

evropuli sasamarTlo daeTanxma mopasuxe saxelmwifos da miiCnia, rom 

videofilmis scenebi emsaxureboda ara erotiuli gancdebis aRweras, aramed 

mayurebelSi aseTive gancdebis gamowvevas, rac, Cveulebriv, pornografiis 

ZiriTad funqcias warmoadgenda. filmSi ar iyo personaJebis xasiaTebis 

aRweris mcdelobac ki. nebarTvis micemis SemTxvevaSi filmi gavrceldeboda 

videokasetebis saSualebiT da, faqtobrivad, SeuzRudavi raodenobis 
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adamianisaTvis gaxdeboda xelmisawvdomi. amas isic emateboda, rom momCivanma  

uari Tqva filmidan yvelaze ufro provokaciuli scenebis amoRebaze. 

yovelive amis gamo, evropulma sasamarTlom daaskvna, rom filmis 

gavrcelebisaTvis nebarTvis micemaze uaris TqmiT, saxelmwifo moqmedebda 

Sefasebis Tavisuflebis misTvis gankuTvnil farglebSi da ar cno me-10 

muxlis darRveva.5 

abortisa da daubadebeli bavSvebis sicocxlis uflebis Temas 

Seexeboda uaRresad saintereso saqme M.Rommelfanger v. FRG. am saqmeSi 

azris gamoxatvis Tavisufleba religiuri moralis principebis dasacavad 

SeizRuda, magram SezRudva kaTolikuri eklesiis saavadmyofosTan momCivnis 

sakontaqto valdebulebas eyrdnoboda. adamianis uflebaTa evropul 

komisias mouwia emsjela imaze, warmoeSoboda Tu ara saxelmwifos 

pozitiuri valdebuleba, ezruna momCivnis azris gamoxatvis Tavisuflebis 

uzrunvelsayofad, romlis SezRudvac sakontraqto valdebulebis 

darRvevas ukavSirdeboda. aRniSnuli sakiTxi imavdroulad moicavda im 

sakiTxis gadawyvetasac, hqonda Tu ara saxelmwifos ufleba, Careuliyo 

eklesiis avtonomiurobaSi da aekrZala misTvis ufleba, eklesiis 

saavadmyofos TanamSromlebisagan moeTxova, ar gamoeTqvaT eklesiis 

Sexedulebebis sawinaaRmdego Sexedulebebi. 

momCivani muSaobda eqimad romis kaTolikuri eklesiis fondis 

saavadmyofoSi q.esenSi. kontraqtiT mas evaleboda, rom Tavisi profesiuli 

movaleobebis Sesrulebisas exelmZRvanela qristianuli principebiT. 

eklesiisadmi erTgulebisa da misi moraluri principebis seriozuli 

darRveva, kontraqtis mixedviT, ganixileboda `mniSvnelovan mizezad~, 

romelsac SeiZleboda kontraqtis gawyveta gamoewvia. 

momCivanma sxva eqimebTan erTad xeli moawera werils, romelic 

gamoqveynda gazeT `Stern~-Si. werilSi gakritikebuli iyo samedicino 

profesiuli organizaciebis xelmZRvanel pirTa damokidebuleba abortis 

kanonmdeblobisadmi,  romlis mixedviTac eqimis mier abortis gakeTeba 

orsuli qalis TanxmobiT da ganayofierebidan araugvianes 12 kviris 

ganmavlobaSi dasaSvebad iyo miCneuli. aseT `kanonier aborts~ es 

pirovnebebi `nacistur masobriv mkvlelobad~ miiCnevdnen. werilSi aseTi 

damokidebuleba Sefasebuli iyo, rogorc `samedicino profesiis 

Cinovnikur-konservatoruli wris arahumanuri damokidebuleba qalebis 

mimarT~. saavadmyofom momCivans kontraqti Seuwyvita. mizezad 

dasaxelebuli iyo mis mier iseTi Sexedulebebis sajarod gamoxatva, 

romlebic diametralurad ewinaaRmdegeboda eklesiis Sexedulebebs 

daubadebeli bavSvebis mkvlelobis Sesaxeb. 

                                                          
5 Wingrove v. the United Kingdom. judgment of 25 November 1996. 
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erovnulma sasamarTloebma Tavdapirvelad saqme momCivnis sasargeblod 

gadawyvites. magram federalurma sakonstitucio sasamarTlom prioriteti 

eklesiis avtonomiurobas mianiWa. man miiCnia, rom marTalia eklesiis 

avtonomiis ufleba ar iyo ganusazRvreli, magram principuli iyo, mas 

hqonoda ufleba, TviTon ganesazRvra, Tu ra iyo eklesiisadmi ndobis 

SenarCunebisaTvis aucilebeli; ra iyo eklesiis specifikuri amocanebi, 

moralisa da rwmenis arsebiTi principebi da ra unda miCneuliyo am 

principebis darRvevad. sakonstitucio sasamarTlom mxedvelobaSi miiRo, 

rom saeklesio samarTlis mixedviT (eclesiastical Law) daubadebeli bavSvebis 

mkvleloba warmoadgenda seriozul danaSauls, romelic iwvevda eklesiidan 

avtomatur gankveTas kanonikuri wesebis kodeqsis Sesabamisad (Codex Juris 
Canonici Canones 2257 para 1 and 2350 para 1). es doqtrina, romelic 

eklesiaSi 1-li saukunidan xorcieldeboda da damtkicebuli iyo me-2 

vatikanis sabWos mier, sakonstitucio sasamarTlos azriT, warmoadgenda 

principul Sexedulebas, romlis safuZvelzec unda momxdariyo imis gansja, 

daarRvia Tu ara momCivanma eklesiisadmi erTgulebis valdebuleba. 

saboloo jamSi, sakonstitucio sasamarTlom daaskvna, rom 

konstituciiT uzrunvelyofili eklesiis avtonomiurobis principidan 

gamomdinare, eklesiisadmi erTgulebis valdebulebis darRvevis Sefaseba 

eklesiis ufleba iyo da am sakiTxis gadawyveta eklesiis Sefasebis 

Tavisuflebis farglebSi iyo moqceuli. amis Sedegad, momCivani eqimis 

samsaxuridan gaTavisufleba sabolood ZalaSi Sevida. 

adamianis uflebaTa evropulma komisiam imsjela, hqonda Tu ara 

momCivans ufleba, moeTxova gamoxatvis Tavisuflebis daculoba konvenciis 

me-10 muxlis safuZvelze. komisiam miuTiTa, rom `kaTolikuri eklesiis 

saavadmyofos eqimis~ statusi momCivans ar aRukveTavda konvenciis me-10 

muxliT dacvis uflebas; magram mainc ar cno konvenciis darRveva im 

mosazrebaze dayrdnobiT, rom momCivanma eklesiasTan sakontraqto 

xelSekrulebis gaformebiT, Tavis Tavze aiRo `erTgulebis valdebuleba~, 

romelic zRudavda misi azris gamoxatvis Tavisuflebas gansazRvrul 

farglebSi. manve ganmarta, rom principulad, konvencia uSvebda aseTi tipis 

sakontraqto valdebulebebs, Tu Sesabamisi pirovneba amas Tavisi neba-

surviliT akeTebda. damqiravebeli (eklesia) warmoadgenda iseT 

organizacias, romelic dafuZnebuli iyo gansazRvrul Sexedulebebsa da 

faseulobebze, rasac arsebiTi mniSvneloba hqonda sazogadoebaSi misi 

funqciebis ganxorcielebisaTvis. komisiis azriT, konvenciis moTxovnebTan 

Sesabamisad unda miCneuliyo eklesiis ufleba, gansazRvrul farglebSi 

moeqcia Tavis TanamSromelTa azris gamoxatvis Tavisufleba. amitom, 

komisiis daskvniT, saxelmwifos aseT pirobebSi pozitiuri valdebulebani 

aRar warmoeSoboda. komisiam didi mniSvneloba mianiWa erovnuli Sefasebis 

Tavisuflebas da miuTiTa, rom erovnuli sasamarTlo (igulisxmeba 
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sakonstitucio sasamarTlo) kompetenturi iyo daeskvna, rom aseTi 

erTgulebis moTxovna ar iyo aragonivruli. moTxovna, rom eklesiis 

TanamSromels Tavi Seekavebina abortis Sesaxeb iseTi gancxadebebis 

gakeTebisagan, romelic ewinaaRmdegeboda eklesiis Sexedulebas, komisiis 

azriT, ver CaiTvleboda aragonivrul moTxovnad eklesiisaTvis am sakiTxis 

gansakuTrebuli, gadamwyveti (crucial) mniSvnelobis gamo. komisiam, saboloo 

jamSi, miiCnia, rom mocemul SemTxvevaSi saqme ar hqondaT arc azris 

gamoxatvis TavisuflebaSi `saxelmwifos CarevasTan~ da arc `saxelmwifos 

mier pozitiuri valdebulebebis SeusruleblobasTan~ da amitom saCivari, 

rogorc `aSkarad usafuZvlo~, miuReblad gamoacxada. 

rogorc vxedavT am saqmeSi religiuri moralis principebis dacvis 

sasargeblod samarTliani balansis Camoyalibebas safuZvlad daedo 

erovnuli Sefasebis Tavisufleba. erovnulma xelisuflebam Tavis mxriv 

didi mniSvneloba mianiWa eklesiis Sefasebis Tavisuflebas, romelic 

eyrdnoboda da gamomdinareobda misi konstituciuri uflebidan, TviTon 

daeregulirebina Tavisi saSinao saqmeebi.6 am garemoebam erovnuli 

xelisuflebis gadawyvetilebisaTvis angariSis gaweva kidev ufro 

aqtualuri gaxada. amitom evropuli komisiis mier dakavebuli pozicia, 

mocemul pirobebSi sakiTxis marTlac erTaderTi swori da gonivruli 

gadawyveta iyo.

 

* * * 

zemoaRniSnuli xuTive saqme imis ilustraciaa, rom moralis, maT 

Soris religiuri moralisa da eTikis sferoebSi strasburgis 

saerTaSoriso sasamarTlo Sefasebis Tavisuflebis farTo ares miakuTvnebs 

erovnul saxelmwifoebs da realuradac did angariSs uwevs maT Sefasebebs, 

rac emyareba am sferoebSi saerTo-evropuli Sexedulebebisa da 

standartebis ararsebobas. 

aRsaniSnavia, rom evropuli sasamarTlos am pozicias sakuTriv am 

sasamarTloSi mowinaaRmdegeebic hyavs, romlebic xSirad gvevlinebian 

Sesabamis ganCinebebze gansxvavebuli azris avtorebad. maTi azriT, moralis 

sferoSi Sefasebis Tavisuflebis aseTi farTo aris miniWeba 

saxelmwifoebisaTvis, evropul sasamarTlos waarTmevs saSualebas, 

gamoavlinos me-10 muxlis darRveva. magaliTad, evropuli sasamarTlos 

yofili mosamarTle Spilmani, romelic ar eTanxmeboda sasamarTlos 

ganCinebas miuleris saqmeze, Tavis gansxvavebul azrSi amtkicebda, rom 

erovnul saxelmwifoebs metad unda gaeTvaliswinebinaT azris gamoxatvis 

Tavisuflebis mniSvneloba, xolo evropul sasamarTlos ar unda 

                                                          
6 M.Rommelfanger v. FRG, decision of 6 September, 1989. 



350

daekninebina Tavisi makontrolebeli funqcia Tavisufali da demokratiuli 

sazogadoebis am umniSvnelovanesi sayrdenis mimarT.7 

aseTi mosazrebani Cven safuZvels moklebulad gvsaxeba. jer erTi, 

imave evropuli sasamarTlos praqtika mowmobs, rom damokidebuleba 

yovelTvis upirobod erTgvarovani ar aris da igi yovelTvis rodi 

iziarebs erovnuli xelisuflebis Sefasebebs moralis dasacavad gamoxatvis 

TavisuflebaSi Carevis aucileblobis Sesaxeb. evropuli zedamxedveloba am 

sferoSi namdvlad ar aris Sinaarss moklebuli. evropuli sasamarTlo 

poziciebi `samarTliani balansis~ misaRwevad, imisda mixedviT yalibdeba, 

Tu RirebulebaTa rogori konfliqtia Seqmnili. 

magaliTad, saqme Open Door and Dublin Well Woman v. Ireland8

zemoaRniSnuli saqmis (M.Rommenfanger v. FRG) msgavsad, abortis Temaze 

ideebisa da informaciis gavrcelebas Seexeboda da, maSasadame, 

RirebulebaTa konfliqtSi janmrTelobis dacvis interesic iyo CarTuli; 

magram samagierod ar arsebobda maTi gamoxatvisagan TavSekavebis raime 

valdebuleba da Tanac saqme Seexeboda saxelmwifos pirdapir Carevas 

uflebis ganxorcielebaSi: irlandiis uzenaesma sasamarTlom Sesabamisi 

konstituciuri cvlilebebis safuZvelze, romelic icavda daubadebeli 

bavSvebis uflebebs, akrZala im saagentoebis saqmianoba, romlebic orsul 

qalebs exmarebodnen sazRvargareT abortis gakeTebis SesaZleblobis Sesaxeb 

informaciiT. 

evropulma sasamarTlom miiCnia, rom marTalia, informaciis miRebisa da 

gavrcelebis uflebis aseTi SezRudva kanonidan gamomdinareobda, icavda 

bavSvTa uflebebs, magram, vinaidan aseTi informaciis ararsebobas SeeZlo 

mniSvnelovani ziani moetana im qalTa janmrTelobisaTvis, visTvisac 

orsuloba saSiSi iyo, amitom, mTlianobaSi, aseTi informaciis gavrcelebisa 

da miRebis uflebis SezRudva, ver iqneboda gamarTlebulad miCneuli 

sazogadoebrivi moralis dacvis interesebiT. 

uTuod sainteresoa paralelis gavleba iseT saqmeebTan, sadac 

sazogadoebrivi moralis dacvis interesi piradi da ojaxuri cxovrebis 

daculobis uflebas upirispirdeba. aseTi konfliqtis mimarT evropuli 

sasamarTlos midgoma SedarebiT gansxvavebulia. marTalia, moralis dacvis 

sferoSi erovnul saxelmwifoTa Sefasebis Tavisuflebis farglebi 

yovelTvis farToa, magram piradi da ojaxuri cxovrebis daculobis 

uflebaSi Carevis gasamarTleblad, igi gacilebiT ufro wonad dasabuTebas 

moiTxovs, vidre gamoxatvis TavisuflebaSi Carevisas. amis mizezi gaxlavT 

is, rom sakuTriv piradi da ojaxuri cxovrebis daculobis uflebasTan 

mimarTebaSi, saxelmwifoTa Tavisufali Sefasebis farglebi Zalian viwroa, 

SeiZleba iTqvas – yvelaze ufro viwroc ki sxva sferoebTan SedarebiT. 

                                                          
7
ix. mosamarTle a.Spilmanis `araTanmxvedri azri~ saqme Müller and Others v. Switzerland (24.05.88). 

8 Open Door and Dublin Well Woman v. Ireland, judgment of 29 October 1992. 



351

saxelmwifoebs akisriaT Zlieri pozitiuri valdebuleba, yvela saSualebiT 

uzrunvelyon piradi da ojaxuri cxovrebis daculoba. gansakuTrebiT 

Zlieri ki aseTi valdebuleba maSinaa, rodesac saqme Seexeba piradi 

cxovrebis yvelaze ufro intimur sakiTxebs. 

magaliTisaTvis gamogvadgeba saqme Dudgeon v. The United Kingdom9: 
evropulma sasamarTlom uari Tqva, gamarTlebulad eRiarebina 

sazogadoebrivi moralis interesebisaTvis irlandiuri kanoni, romelic 

homoseqsualizmis kriminalizacias axdenda. sasamarTlom miuTiTa, rom 

marTalia hendisaidisa da sxva saqmeebSi man gamoxata Tavisi liberaluri 

damokidebuleba saxelmwifos Sefasebebis mimarT moralis sakiTxebSi, magram 

yovel konkretul SemTxvevaSi, Sefasebis Tavisuflebis arealis sifarToves 

ganapirobebda ara marto uflebasTan dapirispirebuli sajaro interesis 

mniSvneloba da specifika, aramed darRveuli uflebis specifikac, iseve, 

rogorc sakuTriv darRvevis xasiaTi da xarisxic. mocemul saqmeSi sakiTxi 

Seexeboda piradi cxovrebis yvelaze ufro intimur aspeqtebs; amitom, 

saWiro iyo am uflebaSi Carevis yvelaze ufro wonadi dasabuTeba. amasTan, 

sasamarTlom uaryo, rom hendisaidisa da dajenis saqmeebSi sxvadasxva 

standarti gamoiyena. ar SeiZleba ar daveTanxmoT amas. saerTaSoriso 

sasamarTlos sawyisi pozicia erTgvarovania: sazogadoebrivi moralis 

dacvis sferoSi is erovnul xelisuflebas yovelTvis Sefasebis 

Tavisuflebis farTo ares aniWebs, magram am Tavisuflebis saboloo 

farglebi saqmeSi arsebuli sxvadasxva faqtorebis zegavlenis Sedegad 

yalibdeba. dajenis saqmeSi es farglebi piradi da ojaxuri cxovrebis 

daculobis uflebis specifikam daaviwrova; agreTve _ am uflebaSi Carevis 

seriozulobam (ramdenadac homoseqsualizms danaSaulad acxadebda). swored 

am garemoebaTa gamo miiCnia evropulma sasamarTlom, rom sazogadoebrivi 

moralis dasacavad piradi cxovrebis uflebaSi aseTi uxeSi CarevisaTvis 

dasabuTebis ufro maRali xarisxi iyo saWiro mis gasamarTleblad. 

aRsaniSnavia, rom SemdgomSi (2002 wels) evropulma sasamarTlom kidev 

ufro Seamcira sazogadoebrivi moralis dacvis motivebiT piradi, intimuri 

cxovrebis daculobis uflebaSi Carevis gamarTlebulad miCnevis Sansi imiT, 

rom axleburad miudga transseqsualizmis problemas da am sakiTxTa 

daregulireba mTlianad gamoricxa erovnuli Sefasebis Tavisuflebis 

farglebidan. evropulma sasamarTlom (didma palatam) Tavisi ganCinebiT 

saqmeze Christine Goodwine v. the United Kingdom Secvala Zveli precedenti da 

miiCnia, rom sqesis Secvlisa da misi Sedegebis iuridiul aRiarebaze uaris 

Tqma arRvevda transseqsualebis piradi cxovrebis daculobis uflebas da 

amieridan veRar iqneboda gamarTlebuli. evropulma sasamarTlom 

gaiTvaliswina Qtransseqsualebis samarTlebrivi aRiarebisa da 

                                                          
9 Dudgeon v. The United Kingdom,judgment of 22 October 1981. 



352

                                                          

transseqsualebis axali sqesobrivi kuTvnilebis iuridiulad aRiarebis 

aSkarad udavo saerTaSoriso tendencia da daadgina, rom am sakiTxTa 

daregulireba amieridan veRar darCeboda saxelmwifoTaTvis miniWebuli 

Sefasebis Tavisuflebis farglebSi da transseqsuals, sqesis Secvlis 

iuridiulad aRiarebis kvalobaze, unda esargebla yvela im uflebiT, 

romelic misi axali sqesobrivi kuTvnilebidan gamomdinareobda (magaliTad, 

colis moyvanis an gaTxovebis uflebiT, pensiis miRebis uflebiT axali 

Secvlili sqesis Sesabamisad da sxv.).10 transseqsualizmis aRiarebis gamo 

qristin gudvinis precedenti samarTlianad aris miCneuli adamianis 

uflebaTa evropuli samosamarTlo samarTlis evoluciuri procesis naTel 

gamoxatulebad. 

10 Christine Goodwine v. The United Kingdom, judgment of 11 July 2002. 
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sasamarTlo xelisuflebis avtoritetisa da miukerZoeblobis dacva 

konvenciis me-10 muxlis me-2 punqtis Tanaxmad erTerTi im kanonier 

interesTagania, romelTa dasacavadac gamoxatvis Tavisufleba SeiZleba 

SeizRudos. 

gamoxatvis Tavisuflebisa da sasamarTlos avtoritetisa da 

miukerZoeblobis kanonier interesebs Soris RirebulebaTa konfliqtis 

mTavari Tavisebureba is gaxlavT, rom aq `sasamarTlos avtoritetisa da 

miukerZoeblobis~ sajaro interesTan erTad, konfliqtSi imavdroulad 

xSirad monawileobs `sxva pirTa uflebebisa da reputaciis dacvis~ 

interesi. kerZod, zogjer _ konkretul mosamarTleTa uflebebi da 

reputacia (es is SemTxvevebia, rodesac konkretul mosamarTleTa 

reputaciis SelaxviT, imavdroulad ilaxeba sasamarTlo xelisuflebis 

avtoriteti da reputacia); zogjer _ sxva pirTa uflebebi da kanonieri 

interesebi (magaliTad, Tu romelime gansaxilveli saqmis Sesaxeb presis 

publikaciam sasamarTlos miukerZoeblobaze uaryofiTi efeqti iqonia, es 

igivea, rac miukerZoebel sasamarTloze mxareTa uflebis darRveva).  

Sesabamisad, RirebulebaTa konfliqtis samarTlian gadaWraze arsebiT 

gavlenas axdens is garemoeba, gamoxatvis Tavisuflebis ganxorcielebam 

xelyo `sasamarTlos avtoriteti da miukerZoebloba~, rogorc mxolod 

sajaro interesi, Tu man imavdroulad ziani miayena konkretul pirTa 

uflebebsa da reputacias. 

kidev erTi specifika is gaxlavT, rom `sasamarTlos avtoritetisa da 

miukerZoeblobis~ dasacavad SeiZleba SeizRudos ara marto gareSe pirTa 

gamoxatvis Tavisufleba, aramed sakuTriv mosamarTleebisac. mosamarTle 

valdebulia Tavisi sityviTa Tu saqcieliT ziani ar miayenos sasamarTlo 

xelisuflebis avtoritetsa da miukerZoeblobas. magaliTad, rodesac 

mosamarTle aSkarad gamoxatavs Tavis politikur Sexedulebebsa da 

preferenciebs, winaswar gamoTqvams Tavis azrs gansaxilvel saqmeze an 

ukve ganxilul saqmeze akeTebs zogierT komentars, anda eqscesiurad 

pasuxobs mis winaaRmdeg gamoTqmul kritikas, aman SeiZleba Crdili 

miayenos masac da saerTod sasamarTlos avtoritetsa da 

miukerZoeblobasac. swored amas efuZneba maTTvis savaldebulo 

profesiuli qcevis wesebi da e.w. `TavSekavebulobis~ moTxovnac. 

 

* * * 

sasamarTlo xelisuflebis avtoritetisa da miukerZoeblobis 

uzrunvelyofa umSvnelovanesia demokratiul sazogadoebaSi 
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sasamarTlosadmi xalxis ndobis mosapoveblad da SesarCuneblad. 

evropulma sasamarTlom Tavis precedentebSi SesaniSnavad axsna da 

daasabuTa, Tu ratom iyo esoden mniSvnelovani, rom sazogadoebas hqonoda 

rwmena sasamarTlosadmi: 

`sasamarTlo xelisuflebis avtoriteti~ gamoxatavs ideas, rom 

sasamarTloebi warmoadgenen organoebs, romlebic mowodebulni arian 

ganamtkicon iuridiuli uflebebi da movaleobani da gadawyviton davebi 

maT Sesaxeb. farTo sazogadoebam swored ase unda aRiqvas maTi 

daniSnuleba, igi pativs unda miagebdes mas, endobodes da hqondes rwmena 

imisa, rom sasamarTloebs ZaluZT saTanadod Seasrulon es funqcia.~1 

`sasamarTlos avtoriteti~ moicavs gagebas, rom sasamarTloebi arian 

da xalxis mier aRiqmebian, rogorc samarTlebrivi davis gadawyvetis, 

pirovnebis danaSaulobisa Tu udanaSaulobis gansazRvris erTaderTi 

Sesabamisi dawesebuleba~.2 

`gaTvaliswinebuli unda iqnes sasamarTloTa gansakuTrebuli misia 

sazogadoebaSi. sasamarTloebi warmoadgenen marTlmsajulebis garants, 

maTi roli samarTlis uzenaesobaze damyarebul saxelmwifoSi 

gadamwyvetia. amitom isini unda sargeblobdnen sazogadoebrivi ndobiT. 

Sesabamisad, aucilebelia maTi dacva usafuZvlo kritikisagan.~3 

evropulma sasamarTlom ganmarta, Tu ras gulisxmobda cneba _ 

`sasamarTlo xelisufleba~ konvenciis me-10 muxlis gagebiT. 

cneba _ `sasamarTlo xelisufleba~ evropuli sasamarTlos 

ganmartebebis mixedviT sam komponents moicavs. igi gulisxmobs 

sasamarTlos, rogorc saxelmwifo xelisuflebis erT-erT ganStoebas, 

sakuTriv mosamarTleebs TavianTi samsaxureobrivi movaleobebis 

Sesrulebisas, da rac mTavaria, TviT marTlmsajulebis ganxorcielebis 

meqanizms.4 

Sesabamisad cxadia, rom gamoxatvis Tavisuflebis SezRudva TiToeul 

am komponents SeiZleba efuZnebodes. 

saboloo jamSi, `sasamarTlos avtoritetisa da miukerZoeblobis 

dacva~ faqtobrivad gulisxmobs demokratiul sazogadoebaSi 

sasamarTlosadmi saerTod, iseve rogorc uSualod marTlmsajulebis 

ganxorcielebis procesisadmi xalxis ndobis uzrunvelyofas.5 

saqmeebi, sadac dabalansebas moiTxovs gamoxatvis Tavisufleba da 

sasamarTlo xelisuflebis avtoritetisa da miukerZoeblobis dacvis 

sajaro interesi, yvelaze ufro xSirad dakavSirebulia sasamarTlo 

                                                           
1 Sunday Times (N1) v. the United Kingdom, judgment of 26 April 1979; §55. 
2 Warm v. Austria, judgment of 29 August, 1997. 
3 Prager et Oberschlick v. Austria, judgment of 26 April 1995, §34. 
De Haes et Gijsels v. Belgium, judgment of 24 February 1997, §37. 
4 Sunday Times (N1) §55. 
5 Fey v. Austria, judgment of 24 February 1993. 
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procesis ganmavlobaSi presiT an sxva saSualebiT procesis Sesaxeb 

informaciis gadacemasTan. 

aseT dros ramdenime saSiSroeba warmoiSoba. jer erTi, gansaxilveli 

saqmis Sesaxeb informaciebis gadacema xSirad gadaizrdeba `paralelur 

sasamarTlo ganxilvaSi~. evropuli sasamarTlo miiCnevs, rom yoveli 

saSualebiT unda iqnas uzrunvelyofili is, rom presam ar miiTvisos 

sasamarTlo xelisuflebis prerogativa da ar gadaaqcios `informaciis 

gadacema~ `paralelur sasamarTlo ganxilvad~; misi azriT, masobrivi 

informaciis saSualebebSi `fsevdosasamarTlo procesebis~ gamarTvam 

SeiZleba damRupveli Sedegebi iqonios imaze, rom sasamarTloebi aRqmuli 

iyvnen, rogorc erTaderTi kvalificiuri organoebi, romlebmac unda 

gadawyviton iuridiuli sakiTxebi. 

meore, iqmneba saSiSroeba saqmeze winaswari STabeWdilebisa da 

ganwyobilebis Seqmnisa sazogadoebaSi, ramac, erTi mxriv, SesaZloa 

uaryofiTi gavlena iqonios sasamarTlos miukerZoeblobaze, da meore 

mxriv, daabrkolos sazogadoebis TvalSi sasamarTlos mier miRebuli 

Tundac obieqturi da samarTliani gadawyvetilebis aseTad aRqma. 

mesame, yovelive es safrTxeSi agdebs agreTve sasamarTloSi saqmis 

samarTliani ganxilvis uflebas, romelic gulisxmobs uflebas 

miukerZoebel sasamarTloze. swored amitom sasamarTlo procesebis 

gaSuqebis sferoSi masobrivi informaciebis saSualebebs ekisrebaT 

Sesabamisi moTxovnebi, romlebic maTi `movaleobebisa da pasuxismgeblobis~ 

konteqstSi moiazreba. 

evropulma sasamarTlom Camoayaliba garkveuli standarti `dasaSvebi 

komentarisa~ sasamarTlo procesebTan dakavSirebiT da miuTiTa, Tu rodis 

CaiTvleboda misi farglebi darRveulad. 

`mimdinare sasamarTlo ganxilvis Sesaxeb `dasaSvebi komentaris~ 

farglebi ar moicavs iseT gancxadebebs, romlebic nebsiT Tu uneblied 

qmnian im Sansis Semcirebis risks, rom pirovnebam srulyofilad 

isargeblos samarTliani sasamarTlo ganxilvis uflebiT anda Ziri 

gamouTxaros am rolisadmi sazogadoebriv ndobas, romlebsac 

uzrunvelyofen sasamarTloebi marTlmsajulebis ganxorcielebisas~.6 

sagulisxmoa, rom Tavad `sasamarTlo xelisuflebis avtoritetisa da 

miukerZoeblobis~ cneba, konvenciis me-10 muxlis konteqstSi evropulma 

sasamarTlom swored konvenciis me-6 muxlis safuZvelze ganmarta da 

miuTiTa, rom masSi igulisxeboda sasamarTlos avtoritetisa da 

miukerZoeblobis swored iseTi gageba, romelsac konvenciis me-6 muxli 

iTvaliswinebda da romelic samarTlis uzenaesobis fuZemdeblur princips 

gamoxatavda.7 

                                                           
6 News Verlags GmbH&Co.KG v. Austria, judgment of 11 January 2000. 
7 Sinday Times (N 1), §55. 



 356

sasamarTlo procesebis Sesaxeb presiT an sxva saSualebiT 

informaciis gadacemis saqmeebze evropuli sasamarTlo cdilobs miaRwios 

delikatur balanss gamoxatvis Tavisuflebasa da sasamarTlos 

avtoritetisa da miukerZoeblobis interess Soris. 

erTi mxriv, igi aRiarebs, rom sasamarTlo procesebis Sesaxeb 

informaciebis gadacemam SeiZleba Ziri gamouTxros sasamarTlos 

miukerZoeblobasa da misdami xalxis ndobas: `Tu sasamarTlo ganxilvis 

dros wamoWrili sakiTxebis Sesaxeb informaciis gadacema iseTi formiT 

xdeba, romelic xels uwyobs am sakiTxebze sazogadoebrivi azris winaswar 

Camoyalibebas, aman SesaZloa gamoiwvios sasamarTlosadmi ndobisa da 

pativiscemis dakargva. ar SeiZleba imis gamoricxva, rom sainformacio 

saSualebebSi mimdinare `fsevdosasamarTlo ganxilvebma~ SesaZloa 

damRupveli gavlena iqonios imaze, rom sasamarTloebi aRqmul iqnas, 

rogorc samarTlebrivi davis gadawyvetis erTaderTi Sesabamisi adgili~.8 

meore mxriv, evropuli sasamarTlo imasac xazgasmiT aRniSnavs, rom 

marTlmsajulebis ganxorcielebasTan, rogorc demokratiuli sazogadoebis 

institutTan dakavSirebuli sakiTxebi Seadgens sazogadoebrivi interesis 

sagans, xolo presa ki warmoadgens erT-erT qmediT saSualebas 

sazogadoebis imaSi dasarwmuneblad, rom mosamarTleebi TavianT 

movaleobebs axorcieleben swored im misiis Sesabamisad, romelic maT 

ekisrebaT.9 evropuli sasamarTlos azriT, Tavidan unda iqnes acilebuli 

iseTi efeqtis SesaZlebloba, rom sisxlissamarTlebrivi an sxva sanqciebis 

gamoyenebis SiSiT, moqalaqeebi moeridnon aseT sakiTxebze TavianTi 

Sexedulebebis gamoTqmas.10 

cxadia, rom RirebulebaTa dapirispirebisas konfliqtis gadaWris 

erTaderTi swori gza interesebis samarTliani dabalansebaa. evropulma 

sasamarTlom miuTiTa, rom konvenciis me-10 muxlis me-2 punqtSi 

miTiTebuli moTxovnebi unda gawonaswordes sazogadoebrivi interesis 

sakiTxebze Tavisufali diskusiis moTxovnebTan da maT Soris miRweul 

unda iqnes samarTliani balansi.11 `balansis samarTlianoba~, yovel 

konkretul SemTxvevasTan mimarTebaSi sxvadasxvagvarad SeiZleba 

ganisazRvros da masze araerTi faqtori axdens gavlenas. zogierTi 

maTgani balanss gamoxatvis Tavisuflebis sasargeblod gadaxris, zogjer 

ki piriqiT, _ mis sawinaaRmdegod. Sesabamis saqmeTa ganxilvisas evropuli 

sasamarTlo iTvaliswinebs, ramdenad didi iyo sazogadoebrivi interesi 

Sesabamisi sasamarTlo procesis mimarT; ra efeqti iqonia gavrcelebulma 

informaciam winaswari azris Camoyalibebasa da sasamarTlos 

                                                           
8 Sinday Times (N 1), §63. 
9 Prager et Oberschlick, §34. 
10 Barfold v. Denmark, judgment of 22 February 1989. 
11 Barfold, §29. 
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damoukideblobaze; informacia obieqturi iyo Tu calmxrivi; iyo Tu ara 

darRveuli `udanaSaulobis prezumfciis~ principi; rogori iyo statiis 

saerTo tonaloba; Sesabamisad _ ugulvebelyofili iyo Tu ara 

JurnalistTa mxridan konvenciis me-10 muxliT nagulisxmebi `movaleobani 

da pasuxismgebloba~, da a.S. 

kidev erTi ZiriTadi principi, romliTac evropuli `sasamarTlo 

xelmZRvanelobs `sasamarTlos avtoritetisa da miukerZoeblobis 

dasacavad~ gamoxatvis Tavisuflebis SezRudvis gamarTlebulobis 

Sefasebisas, is gaxlavT, rom igi am sferoSi erovnul xelisuflebas ar 

aniWebs Sefasebis Tavisuflebis farTo farglebs da miaCnia, rom 

sasamarTlos avtoritetisa da miukerZoeblobis uzrunvelyofis sferoSi 

saerTo evropuli standartis SemuSaveba gacilebiT ufro SesaZlebelia, 

vidre magaliTad moralisa da religiis dacvis sakiTxebSi. Tumca, aqve 

unda aRiniSnos am sakiTxze gansxvavebuli Sexedulebebis arsebobis 

Sesaxebac sakuTriv evropul sasamarTloSi. 

am mxriv, saintereso saqmea Sunday Times (N1) v. UK. igi Seexeboda 
publikaciis akrZalvas, romelSic gadmocemuli iyo erT-erTi mimdinare 

sasamarTlo procesis Sefaseba. mopasuxe saxelmwifos azriT, es 

publikacia `qmnida cud perspeqtivas, momxdariyo saqmis `sagazeTo 

ganxilva~ (`trial by newspapers~). amitom misi akrZalva aucilebeli iyo 

saamarTlosadmi xalxis ndobis SesanarCuneblad. 

evropulma sasamarTlom miiCnia, rom publikaciam ar Seuqmna realuri 

safrTxe marTlmsajulebis interesebs da amitom ar arsebobda `mwvave 

sazogadoebrivi saWiroeba~ publikaciis akrZalvisa. misi azriT, 

inglisurma sasamarTloebma jerovnad ar gaiTvaliswines gamoxatvis 

Tavisuflebis didi mniSvneloba da balansi sajaro interesis 

sasargeblod, mocemul SemTxvevaSi, ver CaiTvleboda samarTlianad. man 

miuTiTa, rom marTlmsajulebis avtoritetisa da miukerZoeblobis dacvis 

sferoSi saxelmwifoebs Sefasebis Tavisuflebis mcire areali gaaCndaT, 

raTa SeefasebinaT, Seeqmna Tu ara realuri safrTxe marTlmsajulebis 

miukerZoeblobis interess. manve ganmarta amis mizezi: `Sefasebis 

Tavisuflebis Sida-saxelmwifoebrivi farglebi ar aris identuri yvela im 

mizanTan mimarTebaSi, romelic me-10 (II) muxlSia CamoTvlili. hendisaidis 

saqme Seexeboda moralis dacvas. poziciebi, romlebsac ikaveben 

saxelmwifoebi `moralis~ moTxovnebis mimarT, gansxvavdeba da, saxelmwifo 

xelisuflebas, principulad, aqvs meti SesaZlebloba azri gamoTqvas am 

moTxovnaTa Sinaarsis Sesaxeb, vidre saerTaSoriso mosamarTles. magram 

Znelia amis Tqma iseTi gacilebiT ufro obieqturi cnebis mimarT, 

rogoricaa `marTlmsajulebis avtoriteti da miukerZoebloba~. 

xelSemkvreli saxelmwifoebis Sida samarTalsa da praqtikas am mxriv 

bevri aqvT saerTo. es asaxulia konvenciis mTel rig debulebebSi, maT 
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Soris – me-6 muxlSi, romelic ar aris moralis sakiTxis ekvivalenturi. 

Sesabamisad aq ufro farTo evropuli zedamxedveloba Seesabameba 

saxelmwifoTaTvis gadacemuli Sefasebis Tavisuflebis ufro viwro 

diskreciul uflebamosilebas~.12 

sagulisxmoa, rom cxra mosamarTle darCa `gansxvavebul azrze~. maTi 

SexedulebebiT, erovnul saxelmwifoTa Sefasebani `marTlmsajulebis 

avtoritetisa da miukerZoeblobis~ dasacavad uflebaSi Carevis 

`aucileblobis~ Sesaxeb ufro metad iyo angariSgasawevi evropuli 

sasamarTlos mxridan. TavianT `gansxvavebul azrSi~ maT miuTiTes: 

`SeiZleba bevri saerToa xelSemkvrel saxelmwifoTa SexedulebebSi 

konvenciis me-6 muxlTan mimarTebaSi, magram faqtia, rom marTlmsajulebis 

institutebi da sasamarTlo procedura SeiZleba Zlier gansxvavdebodes 

erTmaneTisagan. amitom, `sasamarTlos avtoritetisa da miukerZoeblobis~ 

cneba ar SeiZleba movwyvitoT qveynebis Sida saxelmwifoebriv 

mdgomareobas da ar SeiZleba ganisazRvrebodes erTgvarovnad... swored 

erovnulma xelisuflebam unda moaxdinos pirveladi Sefaseba im 

safrTxisa, romelic sasamarTlos avtoritetsa da miukerZoeblobas 

emuqreba da gansazRvros, Tu ra SemzRud RonisZiebebia saWiroa am 

safrTxis Tavidan asacileblad. Sesabamisi SezRudvebi SeiZleba 

gansxvavebuli iyos imisda mixedviT, Tu rogoria mocemuli qveynis 

samarTlebrivi sistema da tradiciebi.13 

mosamarTle zekiam ki, romelic daeTanxma umravlesobis 

gadawyvetilebas, Tavis Tanmxvedr azrSi damatebiTi argumentebi wamoayena, 

erTi mxriv, imis dasasabuTeblad, Tu ratom ar arsebobda inglisSi, 

sazogadod, marTlmsajulebis avtoritetisa da miukerZoeblobis 

uzrunvelsayofad sasamarTlo procsebis Taobaze publikaciebis akrZalvis 

`mwvave sazogadoebrivi saWiroeba~ da, meore mxriv, saimisod, rom 

erovnuli samarTlebrivi tradiciebis sxvadasxvaobis miuxedavad, 

aucilebeli iyo gamomuSavebuliyo erTiani saerTaSoriso evropuli 

standarti am sferoSi.  

kerZod, man miuTiTa: `kontinenturi samarTlis qveynebSi araferia 

igiveobrivi saerTo samarTalTan sasamarTlosadmi pativiscemis sakiTxSi. 

amis miuxedavad, es qveynebi axerxeben uzrunvelyon sasamarTlos 

avtoriteti da miukerZoebloba. gana ar unda daveTanxmoT im mtkicebas, 

rom inglisSi pirobebi sxvanairia da arsebobs aucilebloba, ucvlelad 

SevinarCunoT saerTo samarTlis debulebebi sasamarTlosadmi pativiscemis 

sakiTxze, romelic or saukuneze metia arsebobs da efeqtianad 

                                                           
12 Sunday Times ( N1), §55. 
13 ix. mosamarTleebis viardis, kremonis, uiliamsonis, risdalis, van der meerSis, ser jerald 

ficmorisis, bindSedler-roberis, liSisa da metSeris erToblivi gansxvavebuli azri saqmeze Sunday 
Times v. the United Kingdom (26.04.1979). 
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axorcielebs sasamarTlos avtoritetisa da miukerZoeblobis dacvas? 

inglisel mosamarTleTa codna da gamocdileba, romelic dagrovda, 

saSualebas gvaZlevs upirobod, yovelgvari daTqmis gareSe ganvacxadoT, 

rom inglisSi marTlmsajulebis standartebi Zalian maRalia da naklebad 

aris mosalodneli, rom presaSi ama Tu im publikaciam maTze raime 

gavlena moaxdinos. yovelTvis, rodesac es SesaZlebelia, saerTaSoriso 

sasamarTlom unda gamoimuSaos im uflebebisa da Tavisuflebebis erTiani 

saerTaSoriso evropuli standarti, romelic konvenciiT aris 

gaTvaliswinebuli. es SeiZleba moxdes TandaTanobiT, rodesac Sesaferisi 

SemTxveva iqneba da mxolod mas Semdeg, rac erovnuli samarTlebrivi 

sistemebi srul da saTanado Semowmebas gaivlian strasburgSi~.14 

Cveni SexedulebiT, mosamarTle zekias `Tanmxvedr azrSi~ gamoTqmuli 

Sexedulebebi, arapirdapir, umciresobaSi darCenil mosamarTleTa 

argumentebs ganamtkicebs. misi azri, rom inglisSi saerTo samarTali 

SesaniSnavad uzrunvelyofs `sasamarTlos avtoritetsa da 

miukerZoeblobas~ da rom naklebad mosalodnelia presis publikaciam 

raime gavlena moaxdinos masze, arapirdapir swored imis mtkicebaa, rom im 

qveynebSi, sadac sasamarTlos avtoritets, mis damoukideblobasa da 

miukerZoeblobas jer kidev myife safuZveli gaaCnia, da jer arc sakmarisi 

sazogadoebrivi ndobiT sargeblobs, mosamarTleze SesaZloa meti gavlena 

iqonios presis publikaciaSi gamoTqmulma Sefasebam, vidre iseT qveyanaSi, 

sadac sasamarTlos damoukideblobis maRali standarti sakanonmdeblo Tu 

sxva saSualelebiT karga xania realurad aris uzrunvelyofili da 

amasTanave, igi sazogadoebaSi damkvidrebuli samarTlebrivi kulturis 

ganuyofel elementadaa qceuli. mosamarTle ara marto realurad unda 

iyos damoukidebeli, aramed, rac mTavaria, igi damoukideblad unda 

grZnobdes Tavs imisaTvis, raTa mcdarma sazogadoebrivma azrma da miT 

ufro xelisuflebis warmomadgenelTa mxridan gamoTqmulma Sefasebebma 

`msusxavi efeqti~ ar iqonios mis miukerZoeblobaze, iseve, rogorc, 

sasamarTlosadmi xalxis ndobaze.  

amitom, sasamarTlo xelisuflebis avtoritetisa da miukerZoeblobis 

sajaro interessa da gamoxatvis Tavisuflebas Soris konfliqtis 

gadaWrisas evropul sasamarTlos egebis, metad gaiTvaliswinos Sesabamis 

qveyanaSi am mimarTebiT arsebuli viTareba, erTi mxriv, sasamarTlos 

damoukideblobis ideis realuri uzrunvelyofis mxardasaWerad, xolo 

meore mxriv, am sferoSi swored im saerTo evropuli standartis 

misaRwevad, romlis damkvidrebac Tavad evropul sasamarTlos aucileblad 

esaxeba.  

                                                           
14 ix. mosamarTle zekias Tanmxvedri azri saqmeze Sunday Times v. the United Kingdom (26.04.1979). 
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ase rom, Sunday Times-is saqmeze umciresobaSi darCenil mosamarTleTa 

gansxvavebul azrSi gamoTqmuli Sexeduleba sasamarTlos avtoritetisa da 

miukerZoeblobis dacvis sferoSi erovnul saxelmwifoTaTvis Sefasebis 

Tavisuflebis SedarebiT farTo farglebis miniWebis Taobaze, Cven 

gonivrulad da racionalurad gvesaxeba; miT umetes imis gaTvaliswinebiT, 

rom igi ar ewinaaRmdegeba evropuli sasamarTlos saerTo midgomas, 

RirebulebaTa yovelgvari konfliqtis gadaWris dros mxedvelobaSi 

miiRos TiToeuli saqmis konkretuli garemoebani da sxva araerTi 

faqtori, romlebic erTi an meore Rirebulebis sasargeblod xris 

saswors. 

magaliTad:  

_ rodesac saqme Seexeba sazogadod sasamarTlo sistemis 

funqcionirebis kritikas, ukve dasrulebul sasamarTlo procesebs anda 

sazogadoebis gansakuTrebuli zrunvis sagans, aseT dros azris gamoxatvis 

Tavisuflebas ufro meti prioriteti eniWeba; Tuki, ra Tqma unda, am 

Tavisuflebis ganxorcielebisas ugulvebelyofili ar iyo misgan 

ganuyofeli `movaleobani da pasuxismgebloba~. marTlmsajulebis sistemis 

kritika, imis miuxedavad, safuZvliani an konstruqciulia Tu ara is, 

sazogadoebrivi interesis sakiTxze sajaro debatebSi monawileobad 

SeiZleba iqnes miCneuli, Tu sakuTriv azris gamoxatvis forma da 

tonaloba ar arRvevs im farglebs, rac SeiZleba Sefasebuli iqnes, 

rogorc `sasamarTlosadmi upativcemuloba~.15 

_ rodesac publikacia Seexeba ukve dasrulebul sasamarTlo process, 

sul mcire, ixsneba am konkretul saqmis ganxilvasa da sasamarTlos 

miukerZoeblobaze gavlenis moxdenis, am gziT ki romelime mxaris 

uflebebisa Tu interesebis Selaxvis problema. Tumca, ar qreba 

sasamarTlos avtoritetis usafuZvlod Selaxvisa da samomavlod, 

sasamarTlos miukerZoeblobaze uaryofiTi efeqtis riski. 

_ rodesac publikacia ganxilvaSi myof sisxlis samarTlis saqmes 

Seexeba, evropuli sasamarTlos pozicia kidev ufro gamokveTilia. 

evropuli sasamarTlos azriT, aseT saqmeebze publikaciis momzadebisas 

Jurnalists akisria gansakuTrebuli valdebuleba, sul mcire, ar 

gadalaxos sazRvrebi, rac dadgenilia marTlmsajulebis jerovnad 

                                                           
15 saqmeSi De Haes et Gijsels v. Belgium, Jurnalisti daisaja dawvrilebiTi informaciis gamoqveynebisaTvis 

saqmeze, romelic Seexeboda bavSvebze meTvalyureobs dawesebas. miuxedavad imisa, rom statiis toni 

polemikuri da zogjer agresiulic ki iyo (TavisTavad, es garemoeba sasamarTlom uaryofiTad Seafasa), 

miCneul iqna, rom ar arsebobda JurnalistebisaTvis sayveduris safuZveli imisaTvis, TiTqos isini 

arakeTilsindisierad moqmedebdnen sazogadoebrivi interesis sakiTxze informaciis gadacemisas. maT 

uflebas, gadaecaT informacia da ideebi, Seesabameboda sazogadoebis ufleba, mieRoT isini. es 

gansakuTrebiT samarTliani iyo mocemul saqmeSi, vinaidan igi mcirewlovani bavSvebis bedsa da saerTod 

marTlmsajulebis sistemis funqcionirebas Seexeboda. ix. De Haes et Gijsels v. Belgium, judgment of 24 
February 1997, §39. 
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ganxorcielebis miznebiT da ganuxrelad daecvas udanaSaulobis 

prezumfciis ufleba.16 

SedarebiT rTulia iseTi konfliqtebis gadaWra, sadac kritika 

uSualod Seexeba konkretul mosamarTleebsa Tu sasamarTlo 

xelisuflebis sxva warmomadgenlebs, gansakuTrebiT ki maSin, rodesac 

kritika gamoTqmulia advokatis mier. 

rodesac kritika Seexeba konkretul mosamarTleebs (maT mier saqmeze 

miRebul gadawyvetilebebTan an maT mier TavianTi samosamarTlo 

funqciebis ganxorcielebasTan dakavSirebiT) da es kritika laxavs pirad 

an profesiul reputacias, aseT dros gamoxatvis Tavisuflebas 

erTdroulad ori Rirebuleba upirispirdeba – mosamarTleTa piradi 

uflebebi da reputacia, rogorc individuri interesi da meore mxriv, 

sasamarTlos avtoriteti da reputacia. 

ZiriTadi midgomebi aseTia. 

erTi mxriv: 

1) miCneulia, rom konkretul mosamarTleTa reputaciis SelaxviT, 

ilaxeba saerTod sasamarTlo xelisuflebis avtoriteti. amasTan, radgan 

demokratiul sazogadoebaSi aucilebelia, xalxs hqondes sasamarTlosadmi 

ndoba, amitom saxelmwifos daintereseba sasamarTlo xelisuflebisa da 

maT Soris konkretul mosamarTleTa reputaciis dacvisa, sakmarisad 

Zlieria. 

2) mosamarTleebs ekisrebaT e.w. `TavSekavebulobis~ moTxovna. 

gamoxatvis Tavisuflebis ganxorcielebisas isini valdebulni arian 

eWvqveS ar daayenon sasamarTlo xelisuflebis avtoriteti da 

miukerZoebloba. es moTxovna vrceldeba maT mimarT gamoTqmuli 

aRdgenilia pasuxis gacemis konteqstzec. `adekvaturi pasuxis gacemis 

ufleba~ maT SezRuduli aqvT. 

meore mxriv:  

3) mosamarTleebi, iseve, rogorc prokurorebi, warmoadgenen 

saxelmwifo moxeleebs, romelTa mimarT `dasaSvebi kritikis farglebi~ 

ufro farToa, vidre kerZo pirebTan mimarTebaSi. 

is garemoeba, darRveulia Tu ara `dasaSvebi kritikis farglebi~, 

Tavis mxriv, Semdegi faqtorebis mixedviT ganisazRvreba: 

_ Seexeboda Tu ara saqme sazogadoebrivi interesis mqone sakiTxs da 

warmoadgenda Tu ara gavrcelebuli Sexedulebebi Tu informacia aseT 

sakiTxze sajaro debatebSi monawileobas: 

_ rasTan gvqonda saqme _ mxolod `faqtebis gadmocemasTan~, Tu 

`SefasebiT msjelobasTan~, daadastura Tu ara kritikis avtorma 

gavrcelebuli informaciis namdviloba, xolo Tu `SefasebiTi msjeloba~ 

                                                           
16 Du Roy and Malaurie v. France, judgment of 3 October 2000. 
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konkretul braldebas gulisxmobda, warmoadgina Tu ara man Tavisi 

SefasebiTi msjelobis sakmarisi faqtobrivi safuZveli; 

_ ra mizans isaxavda kritikis avtori da ramdenad keTilsindisieri 

iyo misi motivacia. 

_ warmoadgenda Tu ara Sesabamisi `gamoxatva~ `sasamarTlosadmi 

upativcemulobas~ Sida normebis mixedviT. 

zemoaRniSnuli midgomebi evropulma sasamarTlom Tavisi praqtikiT 

daamkvidra. sxvaTa mier mosamarTlis reputaciis Selaxvis, iseve,rogorc 

sakuTriv mosamarTlis gamoxatvis Tavisuflebis SezRudvis sakiTxebs 

evropuli sasamarTlo metad delikaturad miiCnevs. imis mizezebi is 

gaxlavT, rom mosamarTlis gansakuTrebuli statusi da e.w. 

`TavSekavebulobis movaleoba~ erTsa da imave dros SeiZleba mogvevlinos 

misi uflebebis dacvis, anda piriqiT, misi SezRudvis gamamarTlebel 

faqtorad. kerZod, maSin, rodesac kritika mis winaaRmdegaa mimarTuli, 

`TavSekavebulobis valdebuleba~ aZlierebs sxvaTa `movaleobebsa da 

pasuxismgeblobas~, gamoxatvis Tavisuflebis ganxorcielebisas 

usafuZvlod ar Selaxon misi reputacia, da masTan erTad, sasamarTlos 

avtoriteti da miukerZoebloba. magram, rodesac saqme sakuTriv 

mosamarTlis gamoxatvis Tavisuflebas Seexeba, aRniSnuli faqtori 

(`TavSekavebulobis moTxovna~), piriqiT, SemzRudvelia: is `movaleobani da 

pasuxismgebloba~, romelic ganuyofelia gamoxatvis Tavisuflebisagan da 

romelic am TavisuflebiT mosargeble nebismier subieqts ekisreba, 

mosamarTlesTan mimarTebaSi `damZimebulia~ `TavSekavebulobis 

valdebulebiT~. Sesabamisad, am valdebulebis Seusruleblobis 

SemTxvevaSi, misi gamoxatvis Tavisuflebis dasacavad naklebi Sansi rCeba, 

vinaidan am valdebulebis Seusrulebloba yovel Sesabamis SemTxvevaSi 

Tavad ganixileba, rogorc sasamarTlos avtoritetisa da miukerZoeblobis 

safrTxeSi Cayeneba. evropulma sasamarTlom SesaniSnavad axsna es orive 

momenti Tavis precedentebSi. 

magaliTad, zemoxsenebul saqmeSi De Haes et Gijsels v. Belgium, 

sasamarTlom miuTiTa: mosamarTleebi unda sargeblobdnen sazogadoebrivi 

ndobiT da Sesabamisad, isini daculi unda iyvnen usafuZvlo 

Tavdasxmebisagan, gansakuTrebiT imis mxedvelobaSi miRebiT, rom maT 

ekisrebaT TavSekavebulobis valdebuleba, romelic maT ar aZlevs 

kritikaze Sepasuxebis uflebas.17 

Wille-s saqmeSi ki, romelic maRali rangis mosamarTlis gamoxatvis 

Tavisuflebas Seexeboda, sasamarTlom aRniSna: `maSin, rodesac 

dainteresebuli piri maRali rangis mosamarTlea, sasamarTlom unda 

gaiTvaliswinos faqti, rom rodesac saqme aseTi poziciis mqone piris 

                                                           
17 De Haes et Gijsels, §37. 



 363

gamoxatvis Tavisuflebas Seexeba, me-10 muxlis me-2 punqtSi miTiTebuli 

`movaleobani da pasuxismgebloba~ gansakuTrebul mniSvnelobas iZens. 

marTlac, Cven sruli ufleba gvaqvs velodoT mosamarTleebisagan, rom 

isini gamoiCenen TavSekavebas TavianTi gamoxatvis TavisuflebiT 

sargeblobisas yovelTvis, rodesac sasamarTlo xelisuflebis 

avtoriteti da miukerZoebloba eWvqveS dgeba~.18 

amrigad, sasamarTlo xelisuflebis avtoritetisa da miukerZoeblobis 

dasacavad SeiZleba SeizRudos rogorc nebismieri piris gamoxatvis 

Tavisufleba mosamarTlis kritikisaTvis, ise, sakuTriv mosamarTlis 

gamoxatvis Tavisuflebac. 

aqve, cxadia, isic unda aRiniSnos, rom rodesac mosamarTlis mier 

Sesabamisi Sexedulebebis gamoTqma eWvqveS ar ayenebs sasamarTlos 

avtoritetsa Tu miukerZoeblobas, misi gamoxatvis Tavisufleba iseTive 

dacviT sargeblobs, rogoriTac nebismieri sxva pirisa. 

saqme Harabini v. Slovakia Seexeboda slovakiis uzenaesi sasamarTlos 

Tavmjdomaris gamoxatvis Tavisuflebas. mis winaaRmdeg iusticiis 

ministrma wamoiwyo procedura misTvis uflebamosilebis CamorTmevis 

mizniT, im sababiT, rom mis mier gamoTqmuli Sexedulebebi konstituciasa 

da sasamarTlo xelisuflebis Sesaxeb kanonSi Setanil cvlilebebTan 

dakavSirebiT, motivirebuli iyo piradi xelisuflebis ganmtkicebis 

surviliT. 

evropulma sasamarTlom aRiara, rom xelisuflebis winadadeba 

momCivnisaTvis uflebamosilebis CamorTmevis Taobaze, uTuod iqonieboda 

`msusxav efeqts~ misi azris gamoxatvis Tavisuflebaze, Tumca, momCivnis 

saCivari mainc aSkarad usafuZvlod cno imis gamo, rom aseTi efeqti 

mxolod drois Zalze mcire monakveTSi arsebobda, ramdenadac mTavrobis 

iniciativa sul male uaryofili iqna da momCivans Tavisi Sexedulebebis 

gamo Tanamdebobidan gadayenebis saSiSroeba aRar emuqreboda.19 

kidev erTi aucileblad mxedvelobaSi misaRebi garemoeba: adamianis 

uflebaTa evropuli samosamarTlo samarTlis mixedviT, Tu mosamarTle 

politikaSia CarTuli, mis mimarT `dasaSvebi kritikis~ farglebi 

farTovdeba, gansakuTrebiT maSin, rodesac misi `politikuri kuTvnileba~ 

aisaxeba mis samsaxureobriv saqmianobasa da mis, rogorc mosamarTlis 

miukerZoeblobaze. am mxriv sanitereso saqmea Hrico v. Slovakia. saqme 

Seexeboda Jurnalistis dasjas ciliswamebisaTvis im statiis gamo, sadac 

man mkacrad gaakritika umaRlesi sasamarTlos mosamarTle erT-erTi 

slovaki poetis winaaRmdeg gamamtyunebeli ganaCenis gamotanisaTvis. 

erovnulma sasamarTloebma miiCnies, rom momCivani gascda mosamarTlis 

mimarT `dasaSvebi kritikis~ farglebs, rodesac gamoiyena iseTi uxeSi 

                                                           
18 Wille v. Liechtenstein, judgment of 28 October 1999. 
19 Harabini v. Slovakia, decision of 29 June 2004. 
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gamoTqmebi, rogoricaa `samarcxvino ganaCeni~, `sasamarTlo farsi~, `saeWvo 

motivacia~ da sxva. 

evropulma sasamarTlom aRiara, rom Jurnalistis gamoxatvis 

TavisuflebaSi Careva mTlianad emsaxureboda kanonieri interesebis – 

sasamarTlos avtoritetisa da mosamarTlis reputaciis dacvas, magram 

uaryo aseTi Carevis `aucilebloba~. sasamarTlom gaiTvaliswina, rom 

mosamarTle aqtiur politikur saqmianobas eweoda da wamoyenebuli iyo 

deputatobis kandidatad sloveniis qristianul-socialuri kavSiris 

partiidan. am partias ki, mkveTrad Camoyalibebuli poziciebi gaaCnda im 

sakiTxebze, romelic pirdapir kavSirSi iyo mis mier ganxilul saqmesTan. 

evropulma sasamarTlom miiCnia, rom statiaSi gamoTqmuli azri imis 

Sesaxeb, rom zemoaRniSnuli garemoebis gamo mosamarTle valdebuli iyo 

TviTacileba ganecxadebina, ar iyo moklebuli faqtobriv da logikur 

safuZvels da imavdroulad warmoadgenda SefasebiT msjelobas 

sazogadoebrivi interesis mqone sakiTxze. evropulma sasamarTlom aRiara, 

rom statiaSi marTlac mwvave da uxeSi gamoTqmebi iyo gamoyenebuli, 

magram zemoaRniSnul garemoebebSi am mosamarTlis mimarT dasaSvebi 

kritikis farglebi darRveulad veRar CaiTvleboda. raki mosamarTle 

aqtiurad iyo politikaSi CarTuli, mis mimarT dasaSvebi kritikis 

farglebi iyo gacilebiT ufro farTo, vidre sxva SemTxvevebSi, miT 

umetes, rom misma `politikurma kuTvnilebam~ SesaZloa gavlena iqonia 

saqmis Sedegze. amitom, mTlianobaSi, Jurnalistis gamoxatvis 

Tavisuflebis SezRudva sasamarTlos avtoritetisa da miukerZoeblobis 

dasacavad ar iyo `aucilebeli demokratiul sazogadoebaSi~.20 

sxva ordinarul SemTxvevebSi, rodesac saqme Seexeba mosamarTleTa 

kritikasa da reputaciis Selaxvas maT mier miRebuli gadawyvetilebebis 

gamo, `dasaSvebi kritikis~ farglebisa da sxva saerTo midgomebis 

gaTvaliswinebiT, gadamwyveti mniSvneloba eniWeba imas,Seicavda Tu ara 

kritika konkretul braldebas da ramdenad safuZvliani iyo is. 

magaliTad, saqmeSi Barfod v. Denmark, evropulma sasamarTlom gaiziara 

mopasuxe saxelmwifos Sefaseba uflebaSi Carevis `aucileblobis~ Sesaxeb 

da gamarTlebulad miiCnia gamoxatvis Tavisuflebis SezRudva 

sasamarTlos avtoritetis sajaro interesis dasacavad. es saqme Seexeboda 

presaSi gamoqveynebul publikacias, romelSic ori araprofesionali 

mosamarTle gakritikebuli iyo imisaTvis, rom daniis erT-erTi dabali 

rgolis sasamarTloSi saqmis ganxilvis dros maT mxari dauWires 

adgilobriv xelisuflebas gadasaxadebis sakiTxSi. publikaciaSi naTqvami 

iyo, rom sasamarTlom ar Seasrula Tavisi movaleoba damoukideblad da 

                                                           
20 Hrico v. Slovenia, judgment of 20 July 2004. 
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miukerZoeblad da, rom orma araprofesionalma mosamarTlem Seasrula 

`Tavisi movaleoba -– momsaxureboda xelisuflebas~. 

gamoxatvis Tavisuflebis SezRudvis gamarTlebulobis Sefasebisas, 

mocemul SemTxvevaSi gadamwyveti aRmoCnda is garemoeba, rom publikaciiT 

uxeSad iyo Selaxuli ori araprofesionali mosamarTlis reputacia, 

romelTa winaaRmdegac araviTari mamxilebeli masala ar arsebobda. 

saerTaSoriso sasamarTlom arsebiTi mniSvneloba mianiWa imasac, rom 

publikacia saerTod marTlmsajulebis sistemis kritikas ki ar Seexeboda, 

ra SemTxvevaSic igi sazogadoebrivi interesis sakiTxze sajaro 

diskusiaSi monawileobad CaiTvleboda, aramed erT konkretul saqmeze 

miRebul gadawyvetilebas, romlis Sefasebis dros Zalze uxeSad da 

sruliad usafuZvlod iqna Selaxuli araprofesional mosamarTleTa 

reputacia.21 

sagulisxmoa, rom am saqmeSi evropuli sasamarTlo erTsulovani ar 

iyo. eWvqveS iqna dayenebuli sakuTriv konceptualuri midgoma 

sasamarTlosTan mimarTebaSi `dasaSvebi kritikis~ SedarebiT viwro 

farglebis Sesaxeb. gamoiTqva mosazreba am farglebis gafarToebis 

aucileblobis Sesaxeb. aseTi Sexeduleba adamianis uflebaTa evropuli 

sasamarTlos erT-erTma (yofilma) mosamarTlem golCiuklum (TurqeTi) 

gamoTqva Tavis `gansxvavebul azrSi~. 

man miuTiTa, rom sasamarTlo xelisuflebis mimarT `dasaSvebi 

kritikis~ farglebi iseTive farTo unda yofiliyo, rogorc 

xelisuflebis sxva ganStoebebis mimarT. misi azriT, lingensis saqmis 

precedenti (romliTac sasamarTlom ixelmZRvanela) sruliadac ar 

ewinaaRmdegeboda amas. kerZod, man Tqva: `lingensis saqmeSi imis 

dafiqsireba, rom politikosebma meti kritika unda moiTminon, gana imas 

niSnavs, rom politikosebis kritika SeiZleba da saxelmwifo 

dawesebulebis – sasamarTlosi ara? veTanxmebi komisiis daskvnas 

(igulisxmeba adamianis uflebaTa evropuli komisia), romlis mixedviT, 

imisaTvis, rom moqalaqem SeinarCunos kritikuli kontroli saxelmwifo 

xelisuflebis ganxorcielebaze, ukiduresad mniSvnelovania, dadgindes 

SezRudvis Zalian mkacri pirobebi yvela im publikaciisa, romelic Seexeba 

saxelmwifo xelisuflebis, maT Soris, sasamarTlo organoebis saqmianobas. 

sasamarTlo xelisuflebis saqmianobis sajaro ganxilva iseTi 

mniSvnelovania, rom es sajaro interesi metia, vidre araprofesional 

mosamarTleTa reputaciiT daintereseba~.22 

zemoaRniSnuli mosazreba, Cveni azriT, misaRebad ver CaiTvleba. 

jer erTi, evropuli sasamarTlo gamokveTilad farTo farglebs 

mxolod politikosebis~ mimarT adgens, romlebSic saxelmwifos umaRlesi 

                                                           
21 Barfod v. Denmark; §30-35. 
22 ix. mosamarTle golCiuklus gansxvavebuli azri saqmeze Barford v. Denmark ( 149) 13 EHRR. 493. 
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Tanamdebobis pirebi, mTavrobisa da parlamentis wevrebi igulisxmebian. 

raki aRmsrulebeli xelisufleba politikuri ganStoebaa, es imas ar 

niSnavs, rom aRmsrulebeli xelisuflebis yvela warmomadgeneli 

`politikosia~ im gagebiT, rom maTdami zemoaRniSnul pirebTan Tanabari 

midgoma gamarTlebulad CaiTvalos. diferenciaciisas mxedvelobaSi marto 

is ki ar miiReba, esa Tu is piri xelisuflebis politikuri ganStoebis 

warmomadgenelia Tu arapolitikuris, aramed maTi mdgomareoba da 

statusi. 

meore. miT ufro miuRebelia sasamarTlo xelisuflebis 

warmomadgenelTa gaTanabreba politikosebTan maTdami gamoTqmuli kritikis 

dasaSvebi farglebis sakiTxSi. sasamarTlo xelisufleba, romelic 

profesiuli niSniT yalibdeba, ara Tu ar ereva politikaSi, aramed Zalze 

Sors uWiravs Tavi misgan, naklebad monawileobs sazogadoebriv 

diskusiebSi, Zalze TavSekavebuli urTierToba aqvs presasTan da masmediis 

sxva saSualebebTan. Sesabamisi moTxovnebi maTi profesiuli qcevis 

kodeqsebSic aris asaxuli. mosamarTle, romlis mier miRebulma ama Tu im 

sasamarTlo gadawyvetilebam kritika daimsaxura, ukiduresad SezRudulia, 

raTa presis an sxva saSualebebiT upasuxos kritikas Tavisi 

gadawyvetilebis gasamarTleblad. amitom maTi reputaciis dacviT 

saxelmwifos daintereseba, ra Tqma unda, SedarebiT ufro Zlieria, vidre 

sxva saxelmwifo moxeleebisa, da gacilebiT ufro Zlieri, vidre 

politikosebisa, romlebsac politikuri tribuna upyriaT xelT. 

mesame. kidev ufro naTelia sakiTxi, rodesac saqme araprofesional 

mosamarTleebs Seexeba. isini, romlebic calkeuli sasamarTlo saqmeebis 

ganxilvaSi monawileoben, faqtobrivad sazogadoebis warmomadgenlebi 

arian. marTlmsajulebis ganxorcielebaSi monawileobiT, isini sasamarTlo 

xelisuflebaSi monawileoben. araprofesional mosamarTleTa institutis 

arsi swored sasamarTlo xelisuflebaSi xalxis monawileobas 

gulisxmobs. am gziT, misi gakontrolebis SesaniSnavi saSualebacaa, ris 

aucileblobasac golCiukluc miuTiTebs. amitom, Tu vinmesTan maT 

gaTanabrebaze SeiZleboda wamoWriliyo mosazreba, mas mxolod maSin 

eqneboda raime gamarTleba, Tu maT kerZo pirebs gauTanabrebdnen, anu, 

piriqiT, _ kidev ufro Seamcirebdnen maTdami dasaSvebi kritikis 

farglebs. saerTod ki, rodesac sazogadoebis warmomadgeneli 

araprofesionali mosamarTleebi, marTlmsajulebis ganxorcielebaSi 

monawileoben da kritika swored am funqciebis ganxorcielebas 

ukavSirdeba, ra Tqma unda, gacilebiT swori da samarTliania, rom isini 

profesional mosamarTleebs gauTanabrdnen. swored aseTi midgoma 
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daafiqsira evropulma sasamarTlom Barfod-is saqmeze, rac Cven savsebiT 
sworad, logikurad da kanonzomierad gvesaxeba.23 

sruliad specifikuria evropuli sasamarTlos midgoma iseT 

SemTxvevaSi, rodesac sasamarTlos advokati akritikebs. saqme isaa, rom 

rodesac saqme advokatis sityvis Tavisuflebas Seexeba, aq erTsa da imave 

dros gamoiyeneba ori midgoma, romelic urTierTsapirispiro 

mimarTulebiT gadaqaCavs balansis samarTlianobas: 

erTi mxriv, advokatis sityvis Tavisufleba, misi procesualuri 

rolis gaTvaliswinebiT, Zalze Zvirad fasobs da miCneulia rom misi 

SezRudva mxolod gansakuTrebul SemTxvevaSia gamarTlebuli.24 meore 

mxriv, advokatis swored es specifikuri statusi, romelic 

marTlmsajulebis ganxorcielebis procesSi mas miakuTvnebs centralur 

rols (rogorc Suamavals sasamarTlosa da modave mxareebs Soris), maT 

gansakuTrebul moTxovnebs uyenebs. es moTxovnebi, rogorc wesi, asaxulia 

advokatTa kolegiis mier miRebul `profesiuli qcevis wesebSi~. am 

moTxovnaTa Soris, marTlmsajulebis procesSi maTi rolis 

gaTvaliswinebiT, erT-erTi umniSvnelovanesia maTi valdebuleba, xeli 

Seuwyon marTlmsajulebis saTanadod ganxorcielebas da am gziT 

sasamarTlosadmi xalxis ndobis ganmtkicebas. rogorc evropuli 

sasamarTlo miiCnevs, savsebiT kanonieria molodini imisa, rom TavianTi 

saqmianobiT advokatebi xels Seuwyoben marTlmsajulebis jerovnad 

ganxorcielebasa da xalxis ndobis uzrunvelyofas.25 amave Tvalsazriss 

afuZnebs saerTaSoriso organizaciebis mier SemuSavebuli principebic.26 

aqedan gamomdinare, cxadia, rom advokatis mxridan iseTi azris gamoxatva, 

romelic zians ayenebs sasamarTlosadmi xalxis ndobas (didi albaTobiT) 

                                                           
23 ver daveTanxmebiT e.lesters, romelic miiCnevs, rom evrpoulma sasamarTlom Barfold-is saqmeSi 

usamarTlo balansi Camoayaliba gamoxatvis Tavisuflebasa da araprofesional mosamarTleTa reputaciis 

dacvis uflebas Soris. mas gacilebiT ufro sworad esaxeba adamianis uflebaTa evropuli komisiis 

sapirispiro gadawyvetileba imave saqmeze (ix. Anthony Lester, Freedom of Expression, krebulSi The 
European System for the Protection of Human Rights, edited by R.Macdonald, F.Matscher & H.Petzold (Eds). 1993, 
gv.476-7). 
24 Nikula v. Finland, judgment of 21.March 2002 
25 Schöpfer v. Switzerland, judgment of 20 May 1998. 
26 magaliTad, advokatTa rolis Sesaxeb ZiriTadi principebis me-20 punqtis Sesabamisad, romelic 

miRebulia gaerTianebuli erebis me-8 kongresis mier 1990 wels, advokatebi unda sargeblobdnen 

`samoqalaqo da sisxlissamarTlebrivi pasuxismgeblobisagan imunitetiT im gancxadebebis gamo, romlebic 

maT gaakeTes keTili ganzraxviT sasamarTlo kamaTis msvlelobisas TavianTi profesiuli gamosvlis 

dros sasamarTlos, tribunalis Tu sxva samarTlebrivi Tu administraciuli xelisuflebis winaSe~. 

evropis sabWos ministrTa komiteti Tavis rekomendaciaSi #21(2000w.) evropis qveynebs mouwodebs, 

gaataron RonisZiebebi, rasac aucileblad miiCneven advokatis profesiis Tavisuflad ganxorcielebis 

uzrunvelsayofad. am rekomendaciebis mixedviT, advokati ar unda daeqvemdebaros raime sanqciebs an 

zewolas aseTi sanqciebis gamoyenebis muqaris gamo an sxvagvarad, Tuki igi moqmedebda Tavisi 

profesiuli standartebis Sesabamisad. amave rekomendaciebis Sesabamisad, advokati pativiscemiT unda 

epyrobodes sasamarTlos da Tavis movaleobebs sasamarTlos mimarT unda asrulebdes iseTi formiT, 

romlebic Seesabameba Sida samarTlebriv da sxva wesebsa Tu profesiul standartebs (principebi I:4 da 

III:4)
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SeiZleba SezRudvas daeqvemdebaros da yovelTvis warmoadgens 

gansakuTrebuli sifrTxiliTa da yuradRebiT gansjis sagans. amave mizezTa 

gamoa isic, rom advokatis sityvis Tavisuflebis SezRudvis sferoSi 

evropuli sasamarTlo erovnul advokatis Sefasebis Tavisuflebis 

SedarebiT farTo farglebs miakuTvnebs. 

rodesac advokatis kritika saerTod marTlmsajulebis sistemas 

Seexeba, SezRudvis gamarTlebulobis Sansi ufro naklebia. rodesac 

kritikis obieqti sasamarTlos calkeuli gadawyvetilebebi da 

konkretuli mosamarTleebia, maSin gadamwyveti mniSvneloba eniWeba 

kritikis formasa da mis safuZvlianobas; agreTve, im garemoebas, 

sasamarTlos darbazSi, Tavisi profesiuli rolis Sesrulebis drosaa is 

gamoTqmuli, Tu sxvagan. advokatis mier sasamarTlos darbazSi 

warmoTqmuli kritika, miT umetes maSin, Tu igi Semofarglulia 

gansaxilveli saqmis sakiTxebiT, an uSualod ukavSirdeba mas, 

gansakuTrebuli dacviT sargeblobs.27 magram evropulma sasamarTlom 

miuTiTa, rom advokatis sityvis Tavisufleba arc sasamarTlos darbazSi 

iyo SeuzRudavi da gansazRvruli interesebi, maT Soris `sasamarTlos 

avtoritetis dacva~, warmoadgenda sakmaris gamarTlebas mis SesazRudad.28 

Tumca, aseT dros gansakuTrebuli yuradRebis sagania Sesabamisi sanqciebis 

(disciplinuri Tu sisxlissamarTlebrivi sasjelebis) Tanazomiereba 

dasaxul kanonier mizanTa mimarTebaSi. evropuli sasamarTlo miiCnevs, rom 

sisxlissamarTlebrivi sasjelebis gamoyeneba, gansakuTrebiT ki 

patimrobisa, mxolod Zalze iSviaTad SeiZleba miCneul iqnas aucileblad 

demokratiul sazogadoebaSi misi `msusxavi efeqtis~ gaTvaliswinebiT. 

sasamarTlos azriT, sapatimro sasjeli uTuod iqoniebs msusxav efeqts 

ara marto Sesabamis advokatze, aramed advokatis profesiaze saerTod. 

gansazRvrul garemoebebSi ki, aseTi saqcieli SeiZleba warmoadgendes ara 

marto konvenciis me-10 muxlis darRvevas, aramed advokatis klientis 

`samarTliani ganxilvis~ uflebis darRvevac; amitom, `msusxavi efeqti~ 

uTuod unda yofiliyo mxedvelobaSi miRebuli dapirispirebul interesebs 

Soris samarTliani balansis gansazRvrisas.29 

Schöpfer-is saqmeSi evropulma sasamarTlom advokatTa asociaciis mier 

momCivanze dakisrebuli disciplinuri sasjeli, rac mohyva 

preskonferenciaze Tavisi klientebis patimrobis kanonierebis Taobaze 

gakeTebul kritikur komentars, ar miiCnia konvecniis me-10 muxlis 

darRvevad. ganCinebaSi evropulma sasamarTlom kargad ganmarta, Tu ra 

Rirebulebebi moiTxovda samarTlian dabalansebas da rogor unda 

                                                           
27 Nikula v. Finland, judgment of 14 March 2002, §54-55.  
28 Kyprianou v. Kyprus, judgment of 15 December 2005. §154. 
29 Nikula,§ 49, Steur v. Netherland, judgment of 28 October 2003, §37. Kyprianou v. Cyprus, judgment of  15 
December 2005, §181. 
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miRweuliyo is. kerZod, erTi mxriv, man miuTiTa advokatebis centralur 

rolze marTlmsjulebis ganxorcielebis procesSi da maT valdebulebaze, 

xeli SeewyoT am procesis jerovnad ganxorcielebisa da sasamarTlosadmi 

ndobis mopovebisaTvis; meore mxriv ki aRniSna: `ueWvelia, rom advokatebs 

gaaCniaT marTlmsajulebis funqcionirebis Sesaxeb sajaro gancxadebebis 

gakeTebis ufleba, magram maTma kritikam ar unda gadalaxos gansazRvruli 

mijnebi. unda miRweul iqnas wonasworoba iseT gansxvavebul interesebs 

Soris, rogoricaa, erTi mxriv _ sazogadoebis ufleba, miiRos informacia 

sasamarTlo xelisuflebis funqcionirebis sakiTxebze, da, meore mxriv _  

marTlmsajulebis jerovnad ganxorcielebis interesi da advokatis 

profesiis Rirseba. erovnuli xelisufleba maTTan mWidro da uSualo 

kontaqtis wyalobiT, saerTaSoriso mosamarTlesTan SedarebiT ukeT 

mdgomareobaSia Seafasos, rodisaa am interesebs Soris balansi 

samarTliani. ai, amitom sargeblobs igi Sefasebis Tavisuflebis SedarebiT 

farTo farglebiT SezRudvis aucileblobis Sefasebisas, romelic 

imavdroulad evropul kontrolsac eqvemdebareba~.30 

am mxriv saintereso saqmea, agreTve, Amihalachioaie v. Moldova. 
evropulma sasamarTlom aRiara, rom mocemul SemTxvevaSi advokatis 

sityvis Tavisuflebis SezRudva emsaxureboda sasamarTlos avtoritetisa 

da miukerZoeblobis uzrunvelyofas, magram ar cno SezRudvis `mwvave 

sazogadoebrivi saWiroeba~.31 

es saqme Seexeboda moldovas sakonstitucio sasamarTlos 

gadawyvetilebas, romelmac kanoni, romlis mixedviTac qveynis yvela 

advokati valdebuli iyo gamxdariyo moldovas advokatTa sabWos wevri, 

arakonstituciurad cno. adgilobrivma gazeTma gamoaqveyna statia, sadac 

gaSuqebuli iyo sazogadoebrivi reaqcia sakonstitucio sasamarTlos am 

gadawyvetilebaze. masSi citirebuli iyo momCivnis – moldovas advokatTa 

sabWos prezidentis amihalaCioaies gancxadeba, romelic man gaakeTa 

gazeTis reportiorTan satelefono saubris dros. sakonstitucio 

ssamarTlom miiCnia, rom momCivnis gamonaTqvamebi iyo uxeSi da gamoxatavda 

sasamarTlosadmi upativcemulobas. man momCivans daakisra jarima (36 

evros ekvivalenturi Tanxis odenobiT). 

evropulma sasamarTlom miiCnia, rom momCivnis gancxadebebis Sinaarsi 

da forma ar arRvevda `dasaSvebi kritikis~ farglebs da cno konvenciis 

me-10 muxlis darRveva (saglisxmoa, rom konvenciis darRvevis aRiarebis 

faqti evropulma sasamarTlom `samarTlian dakmayofilebad~ miiCnia da ar 

ganusazRvra momCivans raime materialuri anazRaureba im moraluri 

zianisaTvis, romelic man ganicada). 

                                                           
30 Schöpfer v. Switzerland, judgment of 20 May 1998, § 33. 
31 Amihalachioaie v. Moldova, judgment of 20 April 2004. 
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saqmeSi Kyprianou v. Cyprus, evropulma sasamarTlom (didma palatam) 

advokatis sityvis Tavisuflebis SezRudva sasamarTlos avtoritetis 

dasacavad konvenciis me-10 muxlis darRvevad miiCnia imis gamo, rom 

sasamarTlosadmi upativcemulobis CadenisaTvis sasamarTlom mas sapatimro 

sasjeli (kerZod, 5 dRiT patimroba) ganusazRvra. didma palatam aRniSna, 

rom aseTi sasjeli `msusxav efeqts~ iqoniebda rogorc am advokatze, ise 

advokatis profesiaze saerTod. magram es saqme mxolod am niSniT rodi 

iyo sagulisxmo. igi sagulisxmo iyo RirebulebaTa konfliqtis 

Taviseburebis gamo. aq sasamarTlosadmi xalxis ndobis uzrunvelyofis 

interesi safrTxeSi aRmoCnda rogorc advokatis, ise sasamarTlos mier 

gamoxatvis Tavisuflebisagan ganuyofeli movaleobebisa da 

pasuxismgeblobis darRvevis Sedegad. es `movaleobebi da pasuxismgebloba~ 

advokatma sasamarTlos kritikisas daarRvia, xolo sasamarTlom – am 

kritikaze pasuxis gacemisas.  

advokati kiprianu asizebis sasamarTloSi gamodioda damcvelad 

mkvlelobis saqmeze. mowmeTa jvaredini dakiTxvis dros sasamarTlom mas 

misca SeniSvna, rom igi Sors gascda gansaxilveli saqmis arsebiT 

sakiTxebs. advokatma, romelsac ormocwliani praqtika gaaCnda, iwyina es 

SeniSvna, Sewyvita dakiTxva da moiTxova saqmidan misi gaTavisufleba, rac 

sasamarTlom ar daakmayofila. advokatma ganacxada, rom dakiTxvis dros 

mosamarTleebi erTmaneTs esaubrebodnen da `ravasakia~-s (samijnuro 

baraTebs) ugzavnidnen erTmaneTs. amitom aseT pirobebSi igi dakiTxvas 

veRar gaagrZelebda. sasamarTlom Tavi Seuracxyofilad igrZno da 

advokats ganucxada, rom Tu igi bodiSs ar moixdida, mas 

gaasamarTlebdnen `sasamarTlosadmi upativcemulobisaTvis~. advokatma 

xmamaRali toniT upasuxa: `SegiZliaT gamasamarTloT!~ sasamarTlom 

Sesvenebis Semdeg dauyovnebliv ganixila es faqti, damnaSaved cno 

advokati `sasamarTlosadmi upativcemulobisaTvis~ da miusaja 5 dRiT 

patimroba. evropuli sasamarTlos didma palatam aRiara, rom advokatis 

sisxlissamarTlebrivi msjavrdeba da sasjeli emsaxureboda sasamarTlos 

avtoritetis dacvas; Tumca, rogorc zemoT avRniSneT, konvenciis me-10 

muxli mainc darRveulad cno sapatimro sasjelis araTanazomierebis 

motiviT. sasamarTlom gaiTvaliswina am sasjelis `msusxavi efeqti~, 

amasTanave is garemoebac, rom advokatis kritika Semoifargleboda 

sasamarTlo procesis sakiTxebiT da Seexeboda im maneras, romliTac 

sasamarTlo sxdomas warmarTavda. magram saintereso is gaxlavT, rom 

sasamarTlom imavdroulad cno konvenciis me-6 muxlis 1-li punqtis 

darRvevac. sasamarTlom miiCnia, rom sasamarTlosadmi upativcemulobis 

Sesaxeb advokatis saqmis ganxilvisas asizebis sasamarTlo mikerZoebuli 

iyo da man daarRvia advokatis ufleba miukerZoebel sasamarTloze 

rogorc obieqturi, ise subieqturi TvalsazrisiT.  saqmec isaa, rom 
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konvenciis me-6 muxliT gaTvaliswinebuli advokatis uflebis darRveva 

mis kritikaze sasamarTlos TavSeukavebelma reaqciam ganapiroba. 

mosamarTleebma TavianTi wyena iseTi gancxadebebiT gamoxates, romlebmac 

obieqturad gamarTlebuli gaxada advokatis eWvebi sasamarTlos 

miukerZoeblobis mimarT sasamarTlosadmi upativcemulobisaTvis misi 

gasamarTlebis dros. mosamarTleebma kerZod ganacxades, rom isini, 

rogorc `pirovnebebi~ `Rrmad Seuracxyofilebi~ iyvnen; rom aseTi 

saqcieli Seuferebeli iyo nebismier civilizebul adgilas da miT ufro 

sasamarTloSi; rom warmoudgeneli iyo sasamarTlosadmi upativcemulobis 

aseTi uxeSi da miuRebeli gamovlinebebi nebismieri adamianis da miT ufro 

– advokatis mxridan da sxv. Sesabamisad, maT advokatis kritikis gamo 

TavianTi wyena aseTi formiT rom ar gamoexataT, sasamarTlosadmi 

miukerZoebloba eWvqveS aRar dadgeboda. es garemoeba ki mocemul saqmeSi 

imdenad iyo mniSvnelovani, ramdenadac am ganawyenebulma mosamarTleebma 

advokatis mimarT saqme Tavad ganixiles. swored amitomac miuTiTa 

evropuli sasamarTlos didma palatam, rom saerTo samarTalSi 

damkvidrebuli SemWidroebuli samarTalwarmoeba (summary jurisdiction),32 
romelic sasamarTlos nebas rTavs in facie curiare33

 Cadenili 

`sasamarTlosadmi upativcemulobis~ faqtebi Tavadve ganixilos da ara 

sxvam, mocemul SemTxvevaSi gamarTlebuli ar iyo da saqme gansaxilvelad 

unda gadascemoda sxva sasamarTlos.34 

                                                           
32 Summary jurisdiction – SemWidroebuli samarTalwarmoeba. saerTo samarTlis qveynebSi gamoiyeneba 

`sasamarTlosadmi upativcemulobis~ saqmeTa ganxilvisas. igi gulisxmobs gamartivebuli da swrafi 

proceduriT saqmis ganxilvas mosamarTlis an magistratis mier erTpirovnulad, nafici msajulebis 

monawileobis gareSe (ix. The Oxford Companion to Low, Clarendon Press – Oxford, 1980, gv.1197).  
33 in facie curiare – sasamarTlos winaSe.  
34 aRsaniSnavia, rom kiprianus saqmis pirveli ganxilvis dros (24 ianvari 2004w.) evropuli 

sasamarTlos palatam saerTod uaryofiTad Seafasa sasamarTlos winaSe Cadenili sasamarTlosadmi 

upativcemulobis saqmeTa ganxilva SemWidroebuli proceduriT, anu – dauyovnebliv da imave 

sasamarTlos mier, vis winaSec igi savaraudod iqna Cadenili. palatam miuTiTa, rom kviprosSi arsebuli 

aseTi praqtika ewinaaRmdegeboda konvenciis me-6 muxls da saerTo samarTlis araswor gagebas 

efuZneboda ($37). man aucileblad miiCnia yvela SemTxvevaSi saqmis ordinaruli gamoZiebisaTvis gadacema 

da misi ganxilva sxva sasamarTlos mier. saqmis did palataSi ganxilvis dros me-3 mxared CarTuli 

saxelmwifoebis (gaerTianebuli samefo, irlandia, malta) mTavrobebma warmoadgines sawinaaRmdego 

mosazrebebi da palatis pozicias `mcdari~ uwodes. maT miuTiTes, rom kviprosis pozicia am sakiTxSi 

zustad iseTive iyo, rogoric saerTo samarTlis sxva qveynebisa. maTi azriT, SemWidroebuli 

samarTalwarmoebis gamoyeneba `sasamarTlosadmi upativcemulobis~ saqmeebSi saerTo samarTliT kargad 

damkvidrebul praqtikas warmoadgenda; emsaxureboda sasamarTlos avtoritetis dacvisa da 

marTlmsajulebis procesis daubrkolebeli ganxorcielebis amocanas; nakarnaxevi iyo praqtikuli 

mosazrebebiT da imavdroulad warmoadgenda efeqtian Semakavebel saSualebas. maTi daskvniT,Kpalatis 

mier Camoyalibebuli midgoma ugulvebelyofda  saxelmwifoTa Sefasebis Tavisuflebis ares da saerTo 

samarTlis umniSvnelovanes principebs. (faqtobrivad igive azri gamoxates evropuli sasamarTlos

mosamarTleebma ser nikolas bratcam da b-nma pelonpam TavianT `Tanmxvedr azrSi~). rogorc Cans,

swored am mosazrebebis gamo didma palatam Tavi aarida SemWidroebuli samarTalwarmoebis av-

kargianobasa da konvenciis me-6 muxlTan mis Sesabamisobaze zogad msjelobasa da sakiTxi konkretuli

saqmis konteqstis mixedviT gadawyvita. man Seafasa, gamoiwvia Tu ara SemWidroebuli samarTalwmraoebis

gamoyenebam mocemul SemTxvevaSi konvenciis me-6 muxlis darRveva da vinaidan dadebiT daskvnamde mivida,
aRiara am muxlis darRveva. 
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asea Tu ise, cxadia, rom, erTi mxriv, advokatma sasamarTlos 

gakritikebisas daarRvia `dasaSvebi kritikis~ farglebi, profesiuli 

qcevis standartebi da iseTi formiT ganaxorciela is, rom ziani miayena 

sasamarTlos avtoritetsa da Rirsebas. meore mxriv ki, mosamarTleebma, 

aRniSnul kritikaze Sepasuxebisas daarRvies `TavSekavebulobis~ movaleoba 

da iseTi gancxadebebi gaakeTes, romliTac eWvqveS daayenes TavianTi 

miukerZoebloba. orivem erTad ki (advokatma da sasamarTlom) TavianTi 

azris TavSeukavebeli gamoxatviT ziani miayenes sasamarTlosadmi xalxis 

ndobis SenarCunebas. 

kiprianus saqme naTeli magaliTia imisa, rom sasamarTlosadmi xalxis 

ndobis SenarCunebas, ris gamoc sasamarTlos avtoritetisa da 

miukerZoeblobis dacvas udidesi mniSvneloba eniWeba demokratiul 

sazogadoebaSi, sruliad sxvadasxva gziT SeiZleba safrTxe Seeqmnas. 

swored amitomaa, rom sasamarTlos avtoritetisa da miukerZoeblobis 

dasacavad gamarTlebulad SeiZleba iqnas miCneuli nebismieri piris – 

rogorc procesis monawile mxaris,35 advokatis, Jurnalistis Tu 

sazogadoebis sxva warmomadgenlis, ise sakuTriv mosamarTleTa gamoxatvis 

Tavisuflebis SezRudva. 

 

 
 
35 magaliTisaTvis ix. saqme Saday v. Turkey (judgment of 30 March 2006), romelic Seexeboda braldebulis 

dasjas `sasamarTlosadmi upativcemulobisaTvis~ mxareTa kamaTis dros sasamarTlosadmi mtruli 

damokidebulebis gamoxatvisaTvis. sagulisxmoa, rom misi gamonaTqvamebi iyo abstraqtuli da ar 

Seexeboda mosamarTleebs personalurad. evropulma sasamarTlom gaiziara, rom braldebulis mier azris 

gamoxatvam safrTxe Seuqmna marTlmsajulebis normalurad ganxorcielebas da amitom miiCnia, rom misi 

dasja emsaxurebda sasamarTlos avtoritetis dacvas. Tumca, konvenciis me-10 muxli mainc darRveulad 

cno sasjelis araTanazomierebis gamo.  
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saqmeebi, sadac gamoxatvis Tavisufleba mosaxleobis janmrTelobis 

dacvis interesis dasacavad SeizRuda, evropuli sasamarTlos praqtikaSi 

TiToorolaa; Tumca sakmaodaa iseTi saqmeebi, romlebic janmrTelobis 

sferos sxvadasxvagvarad ukavSirdeba. aseT kategorias ganekuTvneba, 

magaliTad, saqmeebi, sadac sakuTriv gamoxatuli azrebi Tu informacia 

Seexeboda janmrTelobis sferos, magram isini SeizRuda `sxva pirTa 

uflebebis~ an sxva interesebis dasacavad; anda, sadac janmrTelobis 

dacvis interesi gamoxatvis Tavisuflebis SezRudvis ki ara, piriqiT _ 

misi daculobis erT-erT safuZvlad mogvevlina, da sxv. marTalia, aseT 

saqmeTa mimoxilva am paragrafSi aucileblobas ar warmoadgenda (vinaidan 

Cveni interesi uSualod janmrTelobis dacvis mizniT gamoxatvis 

Tavisuflebis SezRudvis sakiTxebzea fokusirebuli), magram, ramdenadac 

isini janmrTelobis sferos Seexeba, maTTan paralelis gavleba, Sedareba 

da Sejereba, vfiqrobT, mainc sasargeblo iqneba saerTo suraTis 

Sesaqmnelad da imis gasarkvevad, Tu rogoria evropuli sasamarTlos 

saerTo damokidebuleba janmrTelobis dacvis sajaro interesisadmi, ra 

mniSvneloba eniWeba mas da ra gavlenas axdens RirebulebaTa konfliqtSi 

am sajaro interesis monawileoba `samarTliani balansis~ Camoyalibebaze. 

rogoria erovnul saxelmwifoTa Sefasebis Tavisuflebis farglebi 

janmrTelobis dasacavad gamoxatvis Tavisuflebis SezRudvisas? 

evropuli sasamarTlos mcireodeni praqtika ar iZleva am mimarTebiT 

Tamami daskvnebis gakeTebis SesaZleblobas; magram unda vivaraudoT, rom 

es farglebi arc iseTi farToa, rogorc moralis an erovnuli 

uSiSroebis dacvis sferoebSi da arc iseTi viwro, rogorc presis 

Tavisuflebis anda marTlmsajulebis avtoritetisa da miukerZoeblobis 

dacvisas. pozicia mkveTradaa gamoxatuli mxolod eqimebis profesiuli 

reklamis sakiTxebTan mimarTebaSi. am sferoSi strasburgis sasamarTlo 

erovnul saxelmwifoebs Sefasebis Tavisuflebis sakmaod farTo ares 

miakuTvnebs. 

windawinve unda iTqvas, rom `janmrTelobis dacvis~ sajaro interesi 

iSviaTadaa erTaderTi safuZveli gamoxatvis Tavisuflebis SezRudvisa. 

masTan erTad, saqmis garemoebebisda mixedviT, xSirad miuTiTeben me-10 

muxlis me-2 punqtiT gaTvaliswinebul sxva kanonier miznebs. yvelaze 

ufro xSirad - `sxva pirTa uflebebis dacvis~ interess, romelSic 

zogjer sakuTriv `janmrTelobis uflebaa~ nagulisxmebi. aris 
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`danaSaulis Tavidan acilebis~, `sazogadoebrivi usafrTxoebis~, 

`moralis dacvis~ kanonier miznebTan erTobliobis SemTxvevebic. 

magaliTad, 2000 wels evropulma sasamarTlom miuReblad cno 

saCivari da gamarTlebulad Seafasa erT-erTi wignis avtorisaTvis 

Sefardebuli sanqciebi. aRniSnuli wigni Seexeboda kanafis kultivaciasa 

da warmoebas da, faqtobrivad, warmoadgenda kanafis kultivaciis 

waqezebas. 

evropulma sasamarTlom gaiTvaliswina, rom kanafis warmoebis 

waqezeba Sesabamisi saxelmwifos kanoniT danaSaulad iyo gamocxadebuli. 

Sesabamisad, miiCnia, rom wignis avtoris dasja mTlianad Tavsdeboda 

erovnuli Sefasebis Tavisuflebis farglebSi. sasamarTlom miiCnia, rom 

momCivnis gamoxatvis TavisuflebaSi Careva gamarTlebuli iyo danaSaulis 

Tavidan acilebisa da mosaxleobis janmrTelobis dacvis interesebiT da 

rom arsebobda CarevisaTvis aucilebeli `mwvave sazogadoebrivi 

saWiroebis~ damadasturebeli `Sesabamisi da sakmarisi safuZveli~.1 

mosaxleobis janmrTelobis dacvisa da sxva pirTa uflebebis 

dasacavad gamoxatvis Tavisuflebis SezRudvis klasikuri SemTxvevebia 

profesionali eqimebisaTvis TavianTi profesiuli saqmianobis 

reklamirebis akrZalva.  

marTalia, aRiarebulia, rom aseTi reklamebi komerciul miznebTan 

erTad, janmrTelobis profesiuli momsaxurebis miznebsac isaxavs da 

xSir SemTxvevaSi, SesaZloa sasargebloc ki iyos, magram am garemoebaTa 

miuxedavad, maTi SezRudva emyareba principul mosazrebas, ar iqnas 

daSvebuli am sferoebSi komerciuli konkurencia, radgan igi, saboloo 

jamSi Seicavs araswori arCevanis gakeTebis risks da, maSasadame, 

janmrTelobis dazianebis risksac. ase rom, raoden kontradiqtoruladac 

ar unda JRerdes, ideebi da informaciebi, romlebic miznad isaxavs 

`janmrTelobis profesiul momsaxurebas~, adamianTa uflebebisa da 

janmrTelobis dacvis interesebis gamo izRudeba. 

aseTi midgoma xazgasmiT daafiqsira adamianis uflebaTa evropulma 

komisiam, rodesac 1987 wels miuReblad cno saCivari, romelic 

Seexeboda safrangeTis kanonebiT dadgenil SezRudvebs medikosebis 

mimarT, romlebic iTvaliswinebda profesiuli reklamis akrZalvas 

maSinac ki, rodesac isini janmrTelobis profesiul momsaxurebas 

isaxavdnen miznad.2 

1999 wels komisiam gamarTlebulad miiCnia eqimis mier (romelsac 

surda potenciuri pacientebis yuradReba miepyro homeopatiuri 

medicinisadmi) sareklamo gancxadebebis gavrcelebis uflebis SezRudva. 

man aRniSna, rom `konvenciis organoebi ar unda Seedavon TavianTi 

1 Appl. 42015/98. M. Marrow v. the United Kingdom (5 December 2000) 
2 Appl. N 10267/83. Jean Alexandre and others v. France, decision of 10 December 1987. D.R.54. gv.5. 
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SefasebebiT kompetentur samedicino organoebs, romlebmac gonivrul 

safuZvelze dayrdnobiT, aucileblad miiCnies SezRudva.~3 

Tumca, evropuli sasamarTlo, miuxedavad Sefasebis Tavisuflebis 

didi farglebisa, yovelTvis rodi iziarebs erovnuli xelisuflebis 

pozicias SezRudvis aucileblobis sakiTxze. cxadia, es maSin xdeba, 

rodesac miiCnevs, rom publikacia profesiul reklamas ki ar isaxavda 

miznad, aramed sazogadoebisaTvis saintereso sakiTxis gaSuqebas. 

Sesatyvisi magaliTia saqme Stambuk v. Germany.  
momCivani – eqimi-ofTalmologi daajarimes 10000 markiT imis gamo, 

rom daarRvia praqtikosi eqimebis mier TavianTi saqmianobis reklamirebis 

akrZalvis wesi. gazeTSi gamoqveynda statia Tvalis operaciis mis mier 

SemuSavebuli axali meTodebis Sesaxeb (kerZod, saubari iyo lazeris 

meTodis gamoyenebaze); statias Tan axlda eqimis fotosuraTi samuSao 

kabinetSi; statiaSi agreTve naTqvami iyo, rom masTan mkurnaloba gaiara 

400-mde pacientma mkurnalobis warmatebis 100%-iani maCvenebliT. 

disciplinurma sasamarTlom statia da fotosuraTi Seafasa, rogorc 

reklamisaTvis damaxasiaTebeli Tvisebebis mqone publikacia, romelic ar 

Semoifargleboda mxolod informaciis gadacemiT. 

evropulma sasamarTlom miuTiTa, rom praqtikosi eqimebis saqmianobis 

zogadi profesiuli normebi warmoadgenda saerTo gamarTlebas reklamaSi 

maTi monawileobis SezRudvisa; magram saxelmwifos mier dadgenili 

wesebi gawonasworebuli unda yofiliyo sazogadoebrivi interesebiT, 

kerZod – maTi uflebiT, mieRoT informacia misTvis saintereso sakiTxze. 

statia sazogadoebas awvdida informacias samedicino xasiaTis 

saerTo problemebze da operaciis meTodika mTlianobaSi obieqturad iyo 

gaSuqebuli. evropulma sasamarTlom mxedvelobaSi miiRo, rom erovnulma 

sasamarTloebma ver aRmoaCines statiaSi usworo an SecdomaSi Semyvani 

informacia, maT Soris _ operaciis axali meTodikis gamoyenebis 

Sedegebis Taobaze, romelic damtkicebuli iyo gamocdilebiTa da 

realuri faqtebiT. es ki warmoadgenda mkurnalobis axali meTodis 

pretenziis mniSvnelovan elements. garda amisa, fotosuraTis gamoqveyneba 

ver CaiTvleboda verc akrZaluli an araobieqturi informaciis 

gamoqveynebad da, verc _ SecdomaSi Semyvan reklamad. statiis mTavar 

mizans ar warmoadgenda eqimis pirovnebisa da misi praqtikis reklamireba; 

amas mxolod meoradi mniSvneloba gaaCnda. aseT garemoebebSi erovnuli 

sasamarTloebis Sefaseba ver iqneboda miCneuli, rogorc gamoxatvis 

TavisuflebisaTvis Sesabamisi. evropulma sasamarTlom daaskvna, rom 

saxelmwifos Carevam ver daadgina gonivruli balansi konfliqtur 

interesebs Soris; kerZod, erTi mxriv, _ janmrTelobis dacvis sajaro 

interessa da gamoxatvis Tavisuflebas, xolo, meore mxriv, _ sxva 

3 Colman v. The United Kingdom. A. 258, 1999. (com.per.§39). 
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praqtikosi eqimebis uflebebsa da interesebs Soris. Sesabamisad, 

evropulma sasamarTlom cno konvenciis me-10 muxlis darRveva.4 

sxvaTa janmrTelobis uflebebis dasacavad gamoxatvis Tavisuflebis 

SezRudva xSirad ukavSirdeba abortis Temas. 

1995 wels adamianis uflebaTa evropulma komisiam miuReblad cno 

saCivari da miuTiTa, rom abortis mowinaaRmdegisaTvis dawesebuli 

sasamarTlos akrZalva, daerigebina abortis sawinaaRmdego Sexedulebebis 

gamomxatveli furclebi im klinikis uSualo siaxloveSi, sadac abortis 

praqtika xorcieldeboda, aucilebeli iyo sxvaTa janmrTelobis 

uflebebis dasacavad.5 

sagulisxmoa, rom am SemTxvevaSi gadamwyveti roli iman iTamaSa, rom 

abortis sawinaaRmdego Sexedulebebis gavrceleba im klinikis uSualo 

siaxloveSi xdeboda, romelic abortis praqtikas eweoda. komisiis 

daskvna, rom `aseT adgilas~ `aseTi Sexedulebebis~ gavrcelebis 

SezRudva ucilebeli iyo sxvaTa uflebebis dasacavad, eWvebs iwvevs. ra 

Tqma unda, mocemul SemTxvevaSi gazrdili iyo riski im adamianebze 

zegavlenis moxdenisa, visTvisac orsuloba saSiSroebas warmoadgenda da 

visac gadawyvetili hqonda abortis gakeTeba. Sesabamisad, gazrdili iyo 

riski maTi janmrTelobisaTvis zianis miyenebisa. magram, is garemoeba, rom 

Sexedulebebis aseTi gavrceleba janmrTelobisaTvis zianis miyenebis 

realur saSiSroebas qmnida, sakamaTod gvesaxeba. abortis sawinaaRmdego 

Sexedulebebi isedac farTod aris gavrcelebuli. isini ar ikrZaleba, 

vinaidan adamianebis janmrTelobisaTvis zianis miyenebis uSualo da 

realur safrTxes ar qmnian. mocemul SemTxvevaSi, rogorc aRvniSneT, 

amis riski gazrdili iyo, magram arsebobda Tu ara `mwvave 

sazogadoebrivi saWiroeba~ aseTi Sexedulebebis gavrcelebis SezRudvisa 

da, Sesabamisad, `sakmarisi~ safuZveli saamisod, amaze dadebiTi pasuxis 

dabejiTebiT gasacemad, vfiqrobT sakmarisi argumentebi ar arsebobs. 

mocemul SemTxvevaSi, Sexedulebebis Sesabamis pirobebSi gavrcelebis 

`mavnebloba~ ar aRwevda im xarisxs, rom gaemarTlebina misi SezRudvis 

`mwvave sazogadoebrivi saWiroeba~.  

kidev erT sakiTxze gavamaxvilebT yuradRebas: komisiam am saqmeSi 

SezRudvis gasamarTleblad mxolod `sxva pirTa uflebebze~ miuTiTa. 

ufro marTebuli iqneboda `janmrTelobis dacvis~ sajaro interesze 

miTiTebac. arsebiTad, aseT kvalifikacias sirTuleebi ar gamouwvevia da 

arc SeiZleboda gamoewvia, vinaidan `sxva pirTa uflebebSi~ swored 

`janmrTelobis ufleba~ iyo nagulisxmebi. calke Temaa imis garkveva, 

ramdenad aucilebelia gaimijnos _ rodisaa `janmrTelobis dacva~ 

`sajaro interesi~ da rodis - `sxva pirTa uflebebi~. am mimarTebiT 

kvleva bunebrivad daiyvaneba imis garkvevamde, SeiZleba Tu ara gamoxatvis 

4 Stambuk v. Germany, judgment of 17 October 2002. 
5 H.J.Van Den Dungeon v. the Netherlands, decision of 22 February 1995. 
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Tavisuflebam xelyos janmrTelobis dacvis sajaro interesi, magram ar 

xelyos janmrTelobis individuri ufleba da piriqiT. am sakiTxze 

msjeloba Sors wagviyvans da iqneb sqolastikur CixSic mogvamwyvdios, 

magram is ki cxadia, rom `kanonier mizanTa~ miTiTebis dros sizustisa 

da Sesabamisobis dacva formaluri TviTmizani ar aris. mas praqtikuli 

mniSvneloba aqvs SezRudvis gamarTlebulobis Sefasebisas, radganac ama 

Tu im SezRudvis aucilebloba, iseve, rogorc SemzRudveli RonisZiebebis 

Tanazomiereba swored am miznebTan mimarTebaSi fasdeba; rac 

janmrTelobis, rogorc sajaro interesis dasacavad `aucileblad~ da 

`Tanazomierad~ CaiTvleba, `janmrTelobis uflebis~ mimarT SesaZloa 

aseTad ar Sefasdes; iseve, rogorc piriqiT. 

am mimarTebiT evropuli komisiisa Tu evropuli sasamarTlos sxva 

gadawyvetilebebsa da ganCinebebic SeiniSneba uzustobani da amdenad 

miviCnieT saWirod am konkretuli saqmis magaliTze yuradRebis 

gamaxvileba am erTi SexedviT araarsebiT sakiTxze. 

rac Seexeba janmrTelobis sferosTan dakavSirebul sxva saqmeebs, 

maTSi saqmeTa ramdenime kategoria SeiZleba gamovyoT. saqmeTa erTi wyeba 

ukavSirdeba iseT SemTxvevebs, rodesac `gamoxatva~ mosaxleobis 

janmrTelobis dacvas isaxavda miznad, magram mainc SeizRuda `sxva pirTa 

uflebebis dacvis~ an sxva interesebiT. umeteswilad, es is SemTxvevebia, 

rodesac xdeba janmrTelobis sferoSi mecnierulad dausabuTebeli 

Sexedulebebisa Tu daumtkicebeli Ffaqtebis Sesaxeb informaciis 

gavrceleba iseT pirobebSi, rodesac maT SeiZleboda ukuefeqti hqonoda 

da sxvadasxva interesebisaTvis mxolod zianis miyenebis safrTxe 

SeeqmnaT. magaliTad, saqmeSi Hertel v. Switzerland momCivnis mier azris 

gamoxatva, adamianTa janmrTelobis dacvas isaxavda miznad, magram igi 

SeizRuda (Tumca, nawilobriv) sxva pirTa uflebebis dasacavad. es is 

saqmea, romelic Seexeboda momCivnis Sexedulebebs mikrotalRovan 

RumelSi damzadebuli sakvebis mavneblobaze. erovnulma sasamarTlom 

momCivans aukrZala, farTo auditoriis winaSe emtkicebina, rom yovelive 

es mecnierulad damtkicebul faqts warmoadgenda da ar aReniSna am 

sakiTxze gansxvavebuli azrebis arsebobis Sesaxeb. evropulma 

sasamarTlom es SezRudva gamarTlebulad cno im mosazrebaze 

dayrdnobiT, rom momCivnis mtkicebebi marTlac ar warmoadgenda 

mecnierulad damtkicebul faqts. amitom, momCivnis davaldebuleba, 

Tavisi azris gamoxatvis dros aucileblad mieTiTebina Sesabamis 

sakiTxze gansxvavebuli azrebis Sesaxeb, saSualebas iZleoda, `ar 

gavrcelebuliyo iseTi gancxadebebi, romlebic Seicavda arazust 

informacias, abnevda sazogadoebas, amasTanave, arRvevda keTilsindisieri 

konkurenciis principebs da xelyofda konkurenti asociaciis (eleqtro-

sayofacxovrebo mowyobilobebis mwarmoebelTa da mimwodebelTa 
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asociaciis) wevrTa uflebebs. evropulma sasamarTlom saCivari 

miuReblad cno.6 

aseve mosaxleobis janmrTelobis dacvas isaxavda miznad erT-erTi 

medikamentis gamoyenebis Tanmdevi uaryofiTi Sedegebis Sesaxeb 

informaciis gadacema radioTi saqmeze Schweizerische Radio und 
Fernsehgesellschaft (SRG) v. Switzerland. 

evropulma sasamarTlom miiCnia, rom aseTi informaciis gadacemis 

akrZalva aucilebeli iyo demokratiul sazogadoebaSi sxva pirTa 

uflebebis dasacavad. man aRiara, ram, marTalia, xalxis janmrTelobaze 

debatebi, kerZod ki – medikamentebis moqmedebis Tanmdevi Sedegebis 

sakiTxi saerTo interesis sagans Seadgenda, magram, vinaidan am SemTxvevaSi 

saqme Seexeboda mxolod erT medikaments (romelic ar iyo ufro meti 

zianis momtani, vidre sxva ekvivalenturi produqtebi), aseTi 

informaciis gavrceleba usamarTlo iyo. sasamarTlos azriT, momCivan 

asociacias an Tavi unda Seekavebina romelime specialuri medikamentis 

dasaxelebisagan, anda medikamentebis mTel jgufs unda Sexeboda. 

evropulma sasamarTlom asociaciis saCivari miuReblad cno.7 

gansakuTrebul interess iwvevs saqmeTa is kategoria, sadac 

mosaxleobis janmrTelobis dacvis sajaro interesi (anda `janmrTelobis 

uflebis dacvis interesi~) gamoxatvis Tavisuflebis SezRudvis 

gamarTlebulobis safuZveli ki ar aris, aramed piriqiT, misi daculobis 

SenarCunebis argumentia. 

moralis dacvis sakiTxebisadmi miZRvnil paragrafSi Cven ukve 

movixsenieT cnobili saqme Open Door and Dublin well Woman v. Ireland, 
sadac sakiTxi Seexeboda irlandiaSi im saagentoebis saqmianobis 

akrZalvas, romlebic qalebs amaragebda informaciiT sazRvargareT 

abortis gakeTebis SesaZleblobis Sesaxeb. evropulma sasamarTlom 

swored imitom ar cno moralis dasacavad aseTi saagentoebis akrZalva 

gamarTlebulad, rom aseTi informaciis ararseboba safrTxeSi agdebda im 

qalTa janmrTelobas, visTvisac orsuloba saSiSi iyo. am saqmeSi 

gamoxatvis Tavisuflebis daculobis gasamarTleblad dasaxelebul iqna 

rogorc `janmrTelobis dacvis~ sajaro interesi, ise `sxva pirTa 

uflebebic~. es saqme imiTac iyo saintereso, rom aq, faqtobrivad, 

konkurenciaSi aRmoCnda ara gamoxatvis Tavisufleba da janmrTelobis 

sajaro interesi, aramed ori sajaro interesi – janmrTelobisa da 

moralis dacvisa. am saqmeSi gamoxatvis Tavisufleba (informaciis 

gavrcelebis ufleba) upirispirdeboda sazogadoebaSi damkvidrebul 

morals (evropulma sasamarTlom ver uaryo es garemoeba, vinaidan 

irlandiis konstitucia daubadebeli bavSvebis sicocxles icavda), magram, 

samagierod, xels uwyobda janmrTelobis dacvis, kerZod ki im qalTa 

6 Appl. N 5344099. Hertel v. Switzerland, decision of 17 January 2002. 
7 Appl. N 43524/96. Schweizerische Radio und Fernsehgesellschaft (SRG) v. Switzerland, decision of 12 April 2001. 
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janmrTelobis dacvis interesebs, visTvisac orsuloba saSiSroebas 

warmoadgenda. konfliqtis gadaWrisas gansakuTrebuli datvirTva SeiZina 

`informaciis miRebis uflebam~, romelsac moicavs konvenciis me-10 

muxli. ra Tqma unda, miT umetes didia ideebisa da informaciis miRebis 

uflebis mniSvneloba, rodesac isini adamianTa janmrTelobisaTvis aris 

aucilebeli. swored amitom, evropulma sasamarTlom upiratesoba 

gamoxatvis Tavisuflebasa da im adamianTa uflebebs mianiWa, vis 

janmrTelobac SeiZleboda realuri safrTxe Seqmnoda im informaciis 

ararsebobisas, romelsac akrZaluli saagentoebi avrcelebdnen. 

RirebulebaTa konkurenciis saintereso SemTxvevaa qvemoT miTiTebuli 

saqmec, sadac janmrTelobisa da sxva pirTa uflebebis dacvis interesebma 

saswori gamoxatvis sasargeblod gadaxara. esaa saqme Bergens Tidende and 
Others v. Norway.8 

aq gamoxatvis Tavisufleba eqimis reputaciis dasacavad SeizRuda, 

magram evropulma sasamarTlom es SezRudva gaumarTleblad miiCnia 

presis Tavisuflebis, mosaxleobis janmrTelobis dacvisa da sxva pirTa 

uflebebis interesebidan gamomdinare da cno konvenciis me-10 muxlis 

darRveva. 

saqme Seexeboda gazeTis, misi yofili redaqtorisa da Jurnalistis 

dajarimebasa da maTTvis im zianis anazRaurebis dakisrebas, romelic maT 

plastikuri qirurgis reputacias miayenes statiaTa serialiT, romelSic 

gadmocemuli iyo ukmayofilo pacientebis gamocdileba. 

evropulma sasamarTlom miiCnia, rom statiebi Seexeboda adamianTa 

janmrTelobis mniSvnelovan aspeqts da warmoadgenda sazogadoebrivi 

interesis sagans. man gaiTvaliswina, rom statiebSi gadmocemuli faqtebi, 

romlebic pacientebs Seexeboda, arsebiTad namdvili iyo da gazeTis mier 

isini keTilsindisierad iyo gadmocemuli. is garemoeba, rom momCivanma 

gazeTma Tavis statiebSi calsaxad ar gamokveTa azri, rom erT-erTi 

respondenti qalbatonis Sefasebebi ar unda dasdeboda safuZvlad iseTi 

azris Seqmnas, TiTqos am eqims qirurgiuli ostatoba ar gaaCnda, 

evropuli sasamarTlos SexedulebiT, ar iyo sakmarisi argumenti 

gamoxatvis TavisuflebaSi Carevis gasamarTleblad. man aRiara, rom 

publikacias negatiuri efeqti hqonda eqimis profesiul karieraze da, 

rom man mniSvnelovnad daaziana misi profesiuli reputacia; magram 

miiCnia, rom eqimis interesi, daculi yofiliyo misi profesiuli 

reputacia, ar iyo sakmarisi imisaTvis, rom gadaewona mniSvnelovani 

sazogadoebrivi interesi – presis Tavisufleba da janmrTelobis dacvis 

(anu sazogadoebrivi interesis mqone) sakiTxze informaciis miRebis 

ufleba. 

* * * 

8 Bergens Tidende and others v. Norway, judgment of 2 May 2000, reports 2000-V, §51. 
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zemoT mimoxiluli saqmeebi saSualebas gvaZlevs davaskvnaT, rom 

janmrTelobis dacvis sajaro interesis gavlena RirebulebaTa 

sxvadasxvagvari konfliqtis gadaWraze yovelTvis arsebiTia. evropuli 

sasamarTlo am sajaro intersis daculobas did mniSvnelobas aniWebs 

imis miuxedavad, Tu ra rols TamaSobs igi RirebulebaTa Sesabamis 

konfliqtSi da upirispirdeba Tu ara is gamoxatvis Tavisuflebas. 

rodesac igi gamoxatvis Tavisuflebas upirispirdeba, igi mniSvnelovnad 

zrdis misi SezRudvis gamarTlebulad miCnevis Sanss, xolo rodesac 

gamoxatvis TavisuflebasTan erTad igi sxva RirebulebebTanaa 

konfliqtSi, igi am uflebis daculobis gamamarTlebel mniSvnelovan 

faqtorad gvevlineba. 

SeiZleba gabedulad iTqvas, rom samarTliani balansi TiTqmis 

yovelTvis im mxaresaa gadaxrili, sadac mosaxleobis janmrTelobis 

dacvis interesia CarTuli, gansakuTrebiT maSin, rodesac am sajaro 

interesisaTvis zianis miyenebis realur safrTxesTan gvaqvs saqme. 

aqve unda aRvniSnoT, rom praqtika, rodesac Sesabamisi SemTxvevebis 

dasabuTebisas, marTalia moixsenieben `janmrTelobis dacvis~ sajaro 

interess, magram uflebis SezRudvis uSualo safuZvlad mxolod `sxva 

pirTa uflebebs~ miuTiTeben (romelSic swored `janmrTelobis uflebas~ 

gulisxmoben), marTebulad ar migvaCnia. Cveni SexedulebiT, Sesabamis 

SemTxvevaSi orive kanonier mizanze miTiTebaa saWiro, vinaidan aq mizanTa 

erTobliobasTan gvaqvs saqme da ara `zogadisa~ da `kerZos~ 

konkurenciasTan. aseTi sizustis dacva uflebis SezRudvisa da 

daculobis gamarTlebulobis Taobaze Sesabamisi daskvnebis adekvaturi 

argumentaciisaTvis aris aucilebeli. 
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10.2.1. specifika da ZiriTadi poziciebi 

 

konvenciis me-10 muxlis 1-li punqtis me-3 winadadebaSi miTiTebulia: 

`es muxli ar daabrkolebs saxelmwifos, moaxdinos radiomauwyeblobis, 

televiziisa da kinematografiul sawarmoTa licenzireba~. 

Tavisi arsiT, es gamoxatvis Tavisuflebis SemzRudveli debulebaa, 

magram misi gamoyeneba mxolod me-10 muxlis me-2 punqtis konteqstSia 

SesaZlebeli. me-10 muxlis konstruqciidan gamomdinare, is, Tu ra 

SemTxvevaSi iqneba licenzirebis moTxovna konvenciis me-10 muxlis 

Sesabamisi da rodis iqneba licenziis micemaze uari miCneuli gamoxatvis 

TavisuflebaSi gaumarTlebel Carevad, mxolod me-10 muxlis me-2 punqtis 

safuZvelze SeiZleba dadgindes. anu, iseve, rogorc nebismier sxva 

sferoSi, aqac, gamoxatvis Tavisuflebis uflebaSi Careva mxolod maSin 

iqneba gamarTlebulad miCneuli, Tu es aucilebelia demokratiul 

sazogadoebaSi me-10 muxlis me-2 punqtSi CamoTvlili ama Tu im 

sazogadoebrivi miznis misaRwevad. 

SeiZleba iTqvas, rom me-10 muxlis pirvel punqtSi  am debulebis 

(romelsac daTqmiTi xasiaTi aqvs) ararseboba, isedac ar gamoiwvevda 

principulad gansxvavebul Sedegebs tele- da radiomauwyeblobis sferoSi 

gamoxatvis Tavisuflebis SezRudvis gamarTlebulobis Sefasebisas, 

vinaidan Sesabamisi SemTxvevebi saerTo formulebis WrilSi iqneboda 

ganxiluli. magram, amis miuxedavad, aseTi daTqmis mizanSewoniloba 

konvenciis teqstSi, mainc udavoa, radgan igi Seexeba licenziis, anu 

winaswari nebarTvisa Tu akrZalvis sferos. es ki, uflebaSi seriozul 

Carevas gulisxmobs. rodesac winaswari akrZalva sxva sferos Seexeba, 

magaliTad presas, aq evropuli sasamarTlos damokidebuleba mkveTrad 

uaryofiTia. amitom, sakuTriv konvenciaSi imis xazgasma, rom 

radiomauwyeblobis, televiziisa da kinematografiul sawarmoTa 

licenzirebis moTxovna daSvebulia, imis maCvenebelia, rom Carevis 

gamarTlebulobis Sefasebisadmi midgoma SedarebiT liberaluria. daTqmiTi 

debulebis CarTva pirvel punqtSi da ara meoreSi, TavisTavad mianiSnebs 

imaze, rom licenziis micemaze uaris sferoSi erovnuli Sefasebis 

Tavisufleba Zalian farToa, xolo evropuli kontroli – Sesabamisad 

viwro. magram problemaa imis gansazRvra, Tu kerZod ra sakiTxebis 

gansazRvraa moqceuli erovnuli Sefasebis Tavisuflebis farglebSi da ra 

ara; SeuZlia Tu ara saxelmwifos daareguliros licenzirebis sakiTxi 

programebis Sinaarsis mixedviT Tu igi valdebulia mxolod licenzirebis 

teqnikuri da finansuri mxare gaiTvaliswinos. aRniSnuli problemebi 
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warmodgeba televiziisa da radios meSveobiT mauwyeblobis gadacemis 

SezRuduli SesaZleblobebiT, rac daregulirebas moiTxovs.  

adamianis uflebaTa evropulma komisiam da sasamarTlom SeimuSaves 

Semdegi poziciebi:  

a) tele- da radiomauwyeblobis buneba – saeTero drois, Tavisufali 

sixSireebis SezRuduli raodenoba da sxva teqnikuri aspeqtebi mediis 

sxva saSualebebisagan gansxvavebul regulirebas saWiroebs. konvencia ar 

iTvaliswinebs licenziis miRebis garantirebul uflebas da es sakiTxi 

erovnul saxelmwifoTa Sefasebis Tavisuflebis farglebSia moqceuli; es 

imas gulisxmobs, rom saxelmwifos, salicenzio sistemis SemoRebisas, 

ufleba aqvs Tavad ganesazRvros da kanoniT daawesos ama Tu im saxis 

licenziis miRebis pirobebi da uari Tqvas licenziis gacemaze, Tu 

licenziis miRebis msurveli ver akmayofilebs am pirobebs. saxelmwifoTa 

Sefasebis Tavisuflebis farglebSia agreTve moqceuli saxelmwifos 

ufleba, gansxvavebuli midgomebi daadginos saxelmwifo da kerZo 

kompaniebisaTvis, komerciuli da arakomerciuli dawesebulebebisaTvis, 

religiuri da arareligiuri organizaciebisaTvis, fizikuri pirebisaTvis, 

saxelmwifo Tu satelituri gadamcemebis mimarT da a.S. saxelmwifo 

valdebulia uzrunvelyos wesrigi am sferoSi; izrunos pluralistuli1 

da arakomerciuli samauwyeblo sistemis Sesaqmnelad da gadacemaTa 

xarisxisaTvis, raTa maqsimalurad iqnas dakmayofilebuli mosaxleobis 

saWiroebebi da moTxovnilebebi. swored am mosazrebebs efuZneba erovnul 

saxelmwifoTaTvis Sefasebis Tavisuflebis farTo arealis mikuTvneba, 

raTa daareguliros es sfero adgilobrivi saWiroebebisa da 

SesaZleblobebis gaTvaliswinebiT. 

b) saxelmwifos mxridan aseTi regulireba ZiriTadad organizaciul 

da teqnikur aspeqtebs unda moicavdes da ar unda uSvebdes 

diskriminacias. Tavis mxriv, organizaciul-teqnikuri aspeqtebis 

regulirebis dros gamoyenebuli salicenzio RonisZiebebi unda 

akmayofilebdes me-10 muxlis me-2 punqtis moTxovnebs. evropulma 

sasamarTlom ganmarta me-10 muxlis 1-li punqtis zemoaRniSnuli daTqmiTi 

debulebis Sinaarsi da miuTiTa, rom mis mizans warmoadgenda imis cxadad 

da garkveviT Tqma, rom saxelmwifoebs neba eZleodaT salicenzio sistemis 

saSualebiT daeregulirebinaT TavianT teritoriaze mauwyeblobis 

organizacia da  gansakuTrebiT – misi teqnikuri aspeqtebi. manve aRniSna, 

rom teqnikuri aspeqtebi uaRresad mniSvnelovani iyo, magram licenziis 

1
igulisxmeba e.w. `Sida pluralizmi~ (internal pluralism), romelic arsebiTia tele- da 

radiomauwyeblobisaTvis. mauwyeblobis SezRuduli teqnikuri SesaZleblobis gamo, aucilebelia 

arsebobdes programebis mravalferovneba yvela kategoriis adamianTa moTxovnilebebis 

dasakmayofileblad. rogorc viciT, `Sida pluralizmis~ aucilebloba presasTan mimarTebaSi ar 

warmoSoba SesaZleblobaTa SeuzRudvelobis gamo; am sakiTxze ix. Georg Ress, Media Law in the context of 
the European Union and European Convention on Human rights krebulSi Protecting Human Rights: The European 
Perspective, Studies in memory of Rolv Ryssdal, gv.1175.
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micema an masze uari SeiZleboda damokidebuli yofiliyo sxva 

garemoebebze, maT Soris – Sesabamisi sadguris bunebasa da miznebze, mis 

potenciur auditoriaze erovnul, regionul Tu lokalur doneze; iseve, 

rogorc _ Sesabamisi auditoriis uflebebsa da saWiroebebze. aqve 

sasamarTlom daazusta, rom am garemoebebs SeiZleboda gamoewvia imaT 

uflebebSi Careva, visi miznebic me-10 muxlis 1-li punqtis me-3 

winadadebis gagebiT kanonieri iyo, maSinac ki, Tu isini ar Seesabamebodnen 

me-2 punqtSi miTiTebul miznebs. sasamarTlom xazi gausva, rom yoveli 

aseTi Carevis SeTavsebadoba me-2 punqtis moTxovnebis WrilSi unda 

yofiliyo Sefasebuli.2 

g) marTalia, me-10 muxlis 1-li punqti saxelmwifos nebas rTavs 

gadawyvitos, vis misces licenzia da vis ara, magram evropuli 

sasamarTlos azriT, aqedan ar gamomdinareobs saxelmwifos SeuzRudavi 

ufleba, uari Tqvas licenziis gacemaze radiomauwyeblobis sferoSi 

saxelmwifo monopoliis SenarCunebis mizniT. man uaryo komisiis mier 

adreul gadawyvetilebaSi dakavebuli pozicia,3 romlis mixedviT, 

radiomauwyeblobis sferoSi erovnuli Sefasebis Tavisuflebis farTo 

farglebi saxelmwifos aniWebda monopoliis SenarCunebis uflebas. 

daadgina, rom monopoliis SenarCunebis mizniT licenziaze uaris Tqma 

unda Sefasebuliyo me-10 muxlis me-2 punqtis safuZvelze da maSasadame, 

mxolod maSin CaiTvleboda gamarTlebulad, Tu dadgindeboda, rom am 

mizniT licenziaze uaris Tqma aucilebeli iyo demokratiul 

sazogadoebaSi.4 

d) saxelmwifos SeuZlia daawesos sanqciebi im sawarmoebis mimarT, 

romlebic licenziis gareSe moqmedeben da, es ar ganixileba me-10 muxlis 

darRvevad.5 magram, amave dros, is garemoeba, rom sawarmo licenziis 

gareSe moqmedebs, ar aZlevs saxelmwifos imis uflebas, rom Caerios 

programebis miRebaSi.6 

e) dasaSvebadaa miCneuli, salicenzio uflebamosileba saxelmwifom 

gamoiyenos imaSi, rom tele- da radiomauwyeblobis sfero daareguliros 

programebis Sinaarsis mixedviT. magram Sinaarsobrivi regulirebis dros 

saxelmwifo unda xelmZRvanelobdes pluralizmisa da balansis 

principebiT. amasTan, Sinaarsis mixedviT SezRudva unda emsaxurebodes me-

10 muxlis me-2 punqtSi CamoTvlil miznebs7 (Tumca, cxadia, rom 

satelitur mauwyeblobaze, ramdenadac igi saxelmwifos teritoriis 

2 Informationsverein Lentia and others v. Austria, judgment, of 24 November 1998. Series A; N 276; §32. Groppera 
Radio AG and others v. Switzerland, judgment of 28 March 1990. 
3 X. v. Sweden, 3071/67, 26 CD 71, decision of 7 February 1968. 
4 Informationsverein Lentia and others v. Austria, judgment of 24 November 1998. Series A; N 276. 
5 X. v. Sweden
6 Radio X. S. and W. v. Switzerland, decision of 17 May 1984. 
7 Purcell and others v. Ireland, DR, 70, decision of 16 April 1991. 
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farglebs garedan  warmodgeba, saxelmwifo misi programebis Sinaarsze 

kontrols ver axorcielebs). 

v) Taviseburia damokidebuleba ucxoeTis mauwyeblobis mimarT. erTi 

mxriv, gasaTvaliswinebelia is mizezebi, romelTa gamoc saxelmwifo 

dainteresebulia gaakontrolos ucxouri programebi Sinaarsobrivad 

(magaliTad, daicvas erovnuli kultura), magram, meore mxriv, 

mxedvelobaSia misaRebi, rom me-10 muxli uzrunvelyofs `informaciisa da 

ideebis miRebas... sazRvrebis miuxedavad~. amas garda, evropis kavSiris 

wevr qveynebs aqvT valdebuleba, ar dauSvan diskriminacia ucxoeTis 

mauwyeblobis mimarT. amitom evropuli sasamarTlo cdilobs SeimuSaos am 

mimarTebiT SezRudvis dasaSvebi standartebi am sferoSi saerTaSoriso 

reJimis xelSesawyobad. 

amrigad, miuxedavad tele- da radiomauwyeblobis sferoSi erovnuli 

Sefasebis didi Tavisuflebisa, evropuli zedamxedveloba vrceldeba 

yovelgvar SezRudvaze. Sefaseba xorcieldeba yovelTvis me-10 muxlis me-

2 punqtis WrilSi. gansakuTrebuli yuradReba eqceva im garemoebas, xom 

ar iyo SezRudva TviTneburi an diskriminaciuli, anda rom ar xelyofda 

is konvenciiT gaTvaliswinebul sxva uflebebs. 

am sferosTan dakavSirebuli saqmeebis umravlesoba Seexeboda 

licenziis micemaze uaris Tqmas salicenzio pirobebis 

SeusruleblobisaTvis anda teqnikur sakiTxebTan dakavSirebuli mizezebis 

gamo. agreTve xSiria SemTxvevebi, rodesac ama Tu im samauwyeblo 

kompanias uari eTqva licenziaze imis gamo, rom igi cdilobda kanonis 

gverdis avliT moepovebina Sesabamisi mauwyeblobis ufleba. 

saqmeTa erTi wyeba ukavSirdeba gansxvavebul Temas – uflebas saeTero 

droze winasaarCevno kampaniisa Tu sxva konteqstSi. qvemoT mimoxiluli 

saqmeebidan kargad Cans, rogor iqmneboda evropuli iurisprudencia am 

sferoSi da ra gavlenas axdenda tele-radiokomunikaciebis swrafi 

ganviTareba axleburi midgomebis Camoyalibebaze. 

 

10.2.2. saqmeebis mimoxilva 

 

a) adamianis uflebaTa evropuli komisiis gadawyvetilebebi 

 

1968 wels evropulma komisiam daadgina, rom termini `licenzia~ ar 

unda gagebuliyo imgvarad, rom is savsebiT gamoricxavda saxelmwifo 

monopolias, rogorc aseTs.8 

1978 wels komisiam erT-erT saqmesTan dakavSirebiT, romelic 

Seexeboda ramdenime piris sisxlis samarTlis pasuxisgebaSi micemas 

afiSebis saSualebiT ukanono mauwyeblobis reklamisaTvis, daadgina, rom 

8 Appl. N3071/67; X v. Sweden, decision of 7 February 1968. Reports 26. gv.71.
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saxelmwifos hqonda ufleba, konvenciis debulebaTa Sesabamisad 

gaetarebina RonisZiebebi imaT winaaRmdeg, vinc Seecada gverdi aevlo 

dadgenili salicenzio moTxovnebisaTvis.9 

1984 wels komisiam miuReblad cno saCivari, romelic Seexeboda 

gansazRvruli satelevizio programebis distributorebisaTvis dawesebul 

sakanonmdeblo akrZalvas, moexdinaT momCivnis mier Seqmnili programebis 

distribucia. komisiam daadgina, rom, ramdenadac me-10 muxli saxelmwifos 

aZlevda uflebas, moeTxova samauwyeblo sawarmoTa licenzireba, savsebiT 

legitimuri iyo saxelmwifosaTvis, gaetarebina RonisZiebebi salicenzio 

pirobebis gverdis avlis aRsakveTad. imavdroulad man miuTiTa, rom es ar 

ewinaaRmdegeboda sakuTriv mauwyeblobis uflebas da rom mauwyeblobis 

ufleba moicavda Tavisuflebas mauwyeblobis miRebaSi Carevisagan.10 

1986 wels komisiam miuReblad gamoacxada saCivari im 

radiosadgurebis warmomadgenlebisa, romlebic muSaobdnen belgiaSi 

Sesabamisi licenziis gareSe da gaimeora, rom saxelmwifos hqonda 

ufleba, gaetarebina RonisZiebebi salicenzio pirobebis gverdis avlis 

aRsakveTad.11 

imave wels ganxilul erT saqmeSi, sadac adgilobrivi samauwyeblo 

licenziis gacema aekrZala iseT sadgurs, romelsac Sesrulebuli hqonda 

yvela samarTlebrivi piroba Sesabamisi licenziis mosapoveblad, komisiam 

miuTiTa: `saxelmwifoebs ara aqvT salicenzio sistemis sferoSi 

SeuzRudavi Tavisuflebis farglebi. Tumca konvencia ar iTvaliswinebs 

licenziis garantirebul uflebas mauwyeblobisaTvis, magram saxelmwifos 

uari licenziis micemaze ar unda iyos aSkarad TviTneburi, 

diskriminaciuli, konvenciis preambulis principebisa da masSi 

uzrunvelyofili uflebebis sawinaaRmdego. amitom, salicenzio sistema, 

romelic ar uzrunvelyofda pluralizmis, tolerantobisa da farTo 

Tvalsawieris moTxovnebs, rolis gareSec ar arsebobda demokratiuli 

sazogadoeba, daarRvevda konvenciis me-10 muxlis pirvel punqts~.12 

1991 wels komisiam ganixila arakomerciuli samauwyeblo 

dawesebulebis saCivari, romelsac daavaldebules gadaexada finansuri 

kompensacia safexburTo matCis radio da tele gadacemisaTvis. komisiam 

daadgina, rom konvenciis me-10 muxli mopasuxe saxelmwifos ar 

avaldebulebda, uzrunveleyo aseTi matCebis ufaso reportaJis ufleba, 

vinaidan Sesabamisi safexburTo matCis Catareba finansurad 

uzrunvelyofili iyo winaswari SenatanebiT, romlebic gaRebuli iyo 

9 Appl. N 8266/78 X v. The United Kingdom. Radio Carolina, decision of 4 December 1978. D.R.16. gv.190. 
10 Appl. N 10799/84; Radio 24 AG. S.W. and A. v. Switzerland, decision of 17 May 1984. D.R.37. gv.236.
11 Appl N 10405/89 X. and Others v. Belgium. Radio Scorpio, decision of 5 March 1986. 
12 Appl. N 10746/84. Verein Alternatives Lokalradio Bern and Radio Dreyockland Basel v. Switzerland, decision of 16 
October 1986. D.R. 49. gv.126. 



386

rogorc xalxis, ise televizisa da radios mier, raTa moepovebinaT 

matCebis mauwyeblobis ufleba. amitom, saCivari miuReblad iqna cnobili.13 

1993 wels komisiam ganixila ori saCivari. erTi maTgani Seexeboda 

licenziis micemaze uars, meore ki – licenziis ukan gamoTxovas 

saxelmwifos mier. pirvel SemTxvevaSi mopasuxe saxelmwifo daeyrdno 

Tavis kanons, romelic iTvaliswinebda, rom fizikur pirs, 

individualurad, ar SeiZleboda gadascemoda mauwyeblobis nebarTva. meore 

SemTxvevaSi licenzia mieca arakomerciul dawesebulebebs, magram imis 

Semdeg, rac gairkva, rom misi namdvili mizani komerciuli iyo, 

saxelmwifom ukan gamoiTxova igi. orive saCivari komisiam miuReblad 

cno.14 

aseve miuReblad gamoacxada komisiam saCivari, romelic Seexeboda 

uars adgilobrivi dabali Zabvis televiziisaTvis sixSiris xazis 

gadacemaze. komisiam miiCnia, rom aseTi Careva aucilebeli iyo 

demokratiul sazogadoebaSi uwesrigobis Tavidan asacileblad da sxvaTa 

uflebebis dasacavad. komisiam gadamwyveti mniSvneloba imas mianiWa, rom 

momCivani, faqtobrivad, cdilobda, ukanonod moepovebina lokaluri 

televiziis qseli, romlis uflebamosileba vrceldeboda qveynis 

teritoriis Zalian did nawilze.15 

`sxvaTa uflebebis dacvis~ sasargeblod gadawyda im saqmeTa bedi, 

romlebic Seexeboda ori samauwyeblo kompaniisaTvis uaris Tqmas, 

gaevrcelebina Tavisi programebi holandiuri sakabelo qselis meSveobiT. 

komisiam gaiziara mosazreba, rom es akrZalva emsaxureboda 

pluralistuli da arakomerciuli samauwyeblo sistemis dacvasa da 

SenarCunebas, am sistemaSi gansxvavebul azrTa gamoxatvis uzrunvelyofas, 

da maSasadame _ `sxvaTa uflebebis dacvis~ kanonier mizans. momCivan 

kompaniebs qselis meSveobiT programebis gadacemaze imitom eTqvaT uari, 

rom isini ar miiCnies `ucxoeTis  samauwyeblo kompaniebad~.16 

1997 wels komisiam miuReblad cno saCivari, romelic Seexeboda 

licenziis micemaze uars satelevizio arxis amoqmedebisaTvis. komisiam 

miiCnia, rom mocemul SemTxvevaSi es uari gamarTlebuli iyo Tavisufali 

sixSireebis SezRuduli raodenobiT.17 

komisiam miuReblad cno agreTve saCivrebis mTeli wyeba, romlebic 

Seexeboda mimRebi antenebis unebarTvo dadgmas.18 

13 Appl N 13920/88. Netherlands Omroeprogramma stichting v.the Netherlands, decision of 11 July 1994. D.R.71. 
p.126. 
14 Appl. N 17505/90; C. Nydahl v. Sweden, decision of 11 January 1993; Appl. N 18424/91. Röda Kovsets 
Ungdomsförbund and others v. Sweden, decision of 15 January 1993. 
15 Appl. N 18353/91. M.N. v. Spain, decision of 6 July, 1993. 
16 Appl. N 18033/91. Cable Music Europe LRD v. the  Netherlands, decision of 29 November 1993. Appl. N 
21472/93. X. SA v. The Netherlands, decision of 11 January 1994; DR. 76. gv.129. 
17 Appl. N 27388/95; N. Grauso v. Poland, decision of 9 April 1997. 
18 Appl. N 10462/83; B. v. Federal Republic of Germany, decision of 15 March 1984; D.R. 37. gv.155; 10248/83 Aebi 
v. Switzerland, decision of 5 March 1985; D.R.41. gv.141. 177713/91; Schindewolf v. Federal Republic of Germany
decision of 2 September 1992. 
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Tavis gadawyvetilebebSi komisiam kargad gamokveTa, rom televiziisa 

da radios saSualebiT informaciis miRebis Tavisufleba yovelTvis ar 

gulisxmobda licenzirebis moTxovnas. magram rodesac saqme Seexeboda 

ucxouri satelevizio komerciuli gadacemebis gadmotanas, licenziis 

moTxovna gamarTlebuli iyo me-10 muxlis gagebiT, radganac regionuli 

saxelmwifo samauwyeblo organo sargeblobda SezRudul droze 

upiratesi uflebiT. amis gamo, man samarTlianad miiCnia holandiis 

saxelmwifo samauwyeblo organos gadawyvetileba regionuli programebis 

ganviTarebis Sesaxeb, romlis safuZvelzec erT-erT kompanias uari eTqva 

ucxouri komerciuli gadacemebis misaRebad da gadmosatanad licenziis 

micemaze. am saqmeSi arsebiTi gaxda swored is, rom sakiTxi Seexeboda 

ucxouri programebis gadmotanas, romelic ganixileboda samauwyeblo 

saqmianobis iseT saxed, romelic eqvemdebareboda licenzirebas.19 

 

b) evropuli sasamarTlos ganCinebebi da gadawyvetilebebi 

 

eleqtronul mediis Sesaxeb pirveli saqme, romelic evropulma 

sasamarTlom ganCinebiT gadawyvita iyo Groppera Radio AG and others v. 
Switzerland. 

sasamarTlom miiCnia, rom Sveicariis xelisuflebis mier Sveicariis 

sakabelo qselis operatoris mimarT dawesebuli akrZalva, gadmoeca 

italiidan programebi, ar xelyofda am kompaniis uflebas, gadaeca 

informacia da ideebi, rac me-10 muxliT iyo garantirebuli. misi azriT, 

aseTi Careva ar arRvevda saxelmwifoTa Sefasebis Tavisuflebis farglebs, 

miT umetes imis gaTvaliswinebiT, rom am akrZalvas safuZvlad daedo ara 

Sesabamisi programebis Sinaarsi an tendenciebi, aramed is garemoeba, rom, 

faqtobrivad, Sveicaruli sadguri sazRvrebs miRma swored imitom 

funqcionirebda, rom gverdi aevlo kanonze dafuZnebuli 

satelekomunikacio sistemisaTvis SveicariaSi.20  

aranakleb cnobilia meore Sveicaruli saqme Autronic AG v. Switzerland: 
Sveicariis xelisuflebam uari uTxra kompanias, gadaeca arakodirebuli 

satelevizio programebi sabWoTa telekomunikaciebis satelitidan. uari 

efuZneboda mauwyeblobis Sesabamisi saxelmwifos Tanxmobis ararsebobas. 

evropuli sasamarTlos azriT, marTalia, Careva emsaxureboda kanonier 

mizans, kerZod saerTaSoriso telekomunikaciebis sistemaSi uwesrigobis 

aRkveTasa da konfidencialuri informaciis gamJRavnebis  Tavidan 

acilebas, magram miiCnia, rom erovnuli xelisufleba gascda Sefasebis 

Tavisuflebis misTvis mikuTvnebul farglebs aseTi Carevis 

ganxorcielebiT. sasamarTlom aRniSna, rom is, TiTqos arakodirebuli 

mauwyeblobis buneba TavisTavad Seicavda risks imisa, rom xalxs 

19 Appl N 25987/94. A.W.Hins and P.B. Nugenholts v. the Netherlands, decision of 7 May 1996. D.R.84. gv.135. 
20 Groppera Radio AG and others v. Switzerland, judgment of 28 March 1990, series A. N 173. 
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yovelgvari ganzraxvis miuxedavad moepovebina saidumlo informacia,
sinamdviles ar Seesabameboda. garda amisa, sasamarTlom mxedvelobaSi 

miiRo satelituri mauwyeblobis sferoSi swrafi teqnikuri da 

samarTlebrivi ganviTareba da amasTanave evropuli konvencia 

sazRvrebgareSe televiziis Sesaxeb.21 

audiovizualuri mediis sferoSi saxelmwifos monopoliuri 

mdgomareobis me-10 muxlTan SeTavsebadobis sakiTxi gaxda msjelobis 

sagani saqmeSi Informationsverein Lentia and Others v. Austria (1993). evropuli 

sasamarTlos azriT, is garemoeba, rom avstriaSi sazedamxedvelo 

uflebamosileba mediaze mTlianad ekuTvnoda saxelmwifo regulirebis 

erovnul xelisuflebas, TavisTavad, ar ewinaaRmdegeboda konvenciis me-10 

muxls. aseT monopoliur sistemas marTlac SeeZlo sasargeblo wvlili 

Seetana programebis xarisxis amaRlebasa da saTanado balansis 

uzrunvelyofaSi, magram rodesac monopolia zRudavda gamoxatvis 

Tavisuflebas, es dasaSvebi iyo mxolod maSin, Tu arsebobda Sesabamisi 

SezRudvis `mwvave sazogadoebrivi saWiroeba~. evropulma sasamarTlom 

miiCnia, rom mocemul SemTxvevaSi kerZo kompaniisaTvis ucxouri 

programebis gadacemis licenziis micemaze uaris mwvave sazogadoebrivi 

saWiroeba ar arsebobda. man xazi gausva, rom pluralizmis principis 

daculoba, romlis uzrunvelyofis garants saxelmwifo warmoadgenda, 

gansakuTrebiT aucilebeli iyo audio-vizualuri mediis mimarT, visi 

programebic farTo auditoriisaTvis iyo gankuTvnili. sasamarTlom 

aRniSna, rom aseTi uaris gamarTleba ar SeiZleboda im argumentiT, rom 

uamravi programa, maT Soris ucxouri, iyo xelmisawvdomi 

avstrielebisaTvis da rom mravali aseTi programis gadmocema ukanonod 

xdeboda. rac mTavaria, ar SeiZleboda uaris dasabuTeba imiT, rom ar 

arsebobda sakiTxis gadawyvetis `naklebad SemzRudveli~ gzebi, vinaidan 

mravali qveynis praqtikaSi iyo danergili sxvadasxva sistema, magaliTad 

licenziis gacema garkveuli pirobebis dacviT, saxelmwifo korporaciaSi 

kerZo seqtoris monawileobis daSveba winaswari daTqmiT da sxva aseTi 

`naklebad SemzRudveli~ sistemebi. am sistemebSi saxelmwifo da kerZo 

sadgurebi Tanaarsebobdnen kanonis Sesabamisad, romlebSic 

gaTvaliswinebuli iyo sxvadasxva RonisZiebebi kerZo monopoliebis 

ganviTarebis aRsakveTad. Sesabamisad, evropulma sasamarTlom cno am 

saqmeze konvenciis me-10 muxlis darRveva.22 

oTxi wlis Semdeg, Radio ABC-s saqmis ganxilvisas (1997) evropulma 

sasamarTlom kmayofilebiT aRniSna, rom avstriam miiRo kanonmdebloba, 

romelic uzrunvelyofda mis mier nakisri saerTaSoriso valdebulebebis 

Sesrulebas. saubari iyo 1997 wlis miRebul kanonze regionuli 

mauwyeblobis Sesaxeb, romelmac daasrula avstriaSi monopoluri 

21 Autronic AG v. Switzerland, judgment of 22 May 1990, series A. N 178. 
22 Informationsverein Lentia and others, judgment of 24 November 1999, Series A. N 276; §§32-33 and 38-42. 
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viTareba.23 Tumca, manamde am mimarTulebiT pirveli nabiji avstriis 

sakonstitucio sasamarTlom gadadga. misi 1995 wlis 27 seqtembris 

gadawyvetilebis Sedegad, avstriaSi kerZo samauwyeblo kompaniebs 

SesaZlebloba miecaT, kabeliT gadaecaT programebi yovelgvari SezRudvis 

gareSe, magram, saxmeleTo mauwyeblobis (terrestrial broadcasting) uflebas 

kvlav saxelmwifo samauwyeblo kompania inarCunebda. aseTi `naklebad 

SemzRudveli~ RonisZieba evropulma sasamarTlom ar Seafasa 

`araTanazomierad~.  

mesame gaxmaurebuli avstriuli saqmis _ Tele 1 Privatfernsehqesellschaft 
metl ganxilvisas, romelic Seexeboda kerZo kompaniisaTvis licenziis 

micemaze uars, daefuZnebina da aemoqmedebina saxmeleTo satelevizio 

gadamcemi venis regionSi, evropulma sasamarTlom gansxvavebulad Seafasa 

drois ori monakveTi. 1993-dan 1996 wlamde periodSi man cno me-10 

muxlis darRveva, vinaidan imdroindeli kanonmdebloba ar iTvaliswinebda 

satelevizio mauwyeblobis licenziis micemis SesaZleblobas vinmesaTvis, 

garda saxelmwifo samauwyeblo korporaciisa. 1996-97 wlebSi ki man, 

avstriis sakonstitucio sasamarTlos gadawyvetilebis Sedegad kabeliT 

programebis gadacemis SesaZleblobis Seqmnis gamo, ar cno konvenciis 

darRveva. momCivani firma miuTiTebda, rom misi uflebebi sakonstitucio 

sasamarTlos gadawyvetilebis miRebis Sedegad irRveoda, vinaidan, 

saxmeleTo televizias (romelze uflebasac saxelmwifo korporacia 

inarCunebda), ver Seedreboda sakabelo televizia mayureblebisaTvis misi 

xelmisawvdomobis gagebiT. evropulma sasamarTlom ar gaiziara es 

argumenti im safuZvelze dayrdnobiT, rom venaSi TiTqmis yvela bina 

SesaZlebeli iyo dakavSireboda sakabelo qsels da rom sakabelo 

televizia warmoadgenda saxmeleTo televiziis sicocxlisunarian 

alternativas.24 

salicenzio moTxovnebis Seusruleblobis gamo evropulma 

sasamarTlom gamarTlebulad cno kanonisa da wesrigis dacvis sajaro 

interesebisaTvis kompaniis uflebebis SezRudva saqmeSi J.Leveque v. France. 
sasamarTlom miuReblad cno im kompaniis menejeris saCivari, romelsac 

safrangeTis kompetenturma samauwyeblo xelisuflebam (CSA) uari uTxra 
licenziis micemaze, ganexorcielebina adgilobrivi satelevizio 

samsaxuri. Tavisi samosamarTlo samarTliT damkvidrebuli principebis 

Sesabamisad, evropulma sasamarTlom daadastura, rom erovnuli Sefasebis  

Tavisuflebis farglebi salicenzio sistemis sferoSi SeuzRudavi ar iyo, 

rac imas gulisxmobda, rom saxelmwifos uari samauwyeblo licenziis 

micemaze ar unda yofiliyo `aSkarad TviTneburi an diskriminaciuli~. 

magram gaiTvaliswina, rom mocemul saqmeSi uari efuZneboda kompaniis 

mier warmodgenili Sesabamisi proeqtis arssa da Sinaarss, romelic ar 

23 Radio ABC, judgment of 20 October 1997; Reports 1997-VII §37. 
24 Tele 1 Privatfernsehqesellschaft mbH, judgment of 21 September 2000. 
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Seesabameboda kompetenturi xelisuflebis ideas adgilobrivi televiziis 

Sesaxeb, kerZod, im kriteriumebs, romlebic kanoniT iyo dawesebuli. aseT 

pirobebSi, licenziis micemaze uaris gadawyvetileba ver iqneboda 

miCneuli, rogorc `aSkarad TviTneburi~ da SeiZleboda ganxiluliyo, 

rogorc `aucilebeli demokratiul sazogadoebaSi~ kanonis, wesrigisa da 

sxvaTa uflebebis dasacavad.25 

aseve salicenzio moTxovnebTan Seusabamobis gamo gaiziara evropulma 

sasamarTlom mopasuxe saxelmwifos pozicia saqmeSi United Christian 
Broadcasters LTD v. The United Kingdom: kompetenturma xelisuflebam uari 

uTxra religiur organizacias, mieRo ganacxadi samauwyeblo licenziis 

misaRebad. es gadawyvetileba efuZneboda kanons, romelic krZalavda 

saxelmwifo mauwyeblobis licenziis gadacemas religiuri 

organizaciisaTvis. evropulma sasamarTlom miiCnia, rom es ar iyo 

`TviTneburi SezRudva~, vinaidan aseTi SezRudva gamoyenebuli iqneboda 

yvela im kandidatis mimarT, vinc ver daakmayofilebda statutorul 

rekvizitebs; miT umetes, rom araferi abrkolebda momCivans, mieRo da 

gamoeyenebina lokaluri samauwyeblo licenzia. evropulma sasamarTlom 

saCivari miuReblad cno.26 

sajaro interesebisa da sxvaTa uflebebis dacvis (kerZod ki – 

radiomauwyeblobis sferoSi wesrigis dacvisa da mauwyeblobis miRebis 

xarisxis uzrunvelyofis interesebis) sasargeblod gadawyda sakiTxi 

saqmeSi T.Book v. The United Kingdom. evropulma sasamarTlom miuReblad 

cno saCivari, romelic Seexeboda xelisuflebis uars, kerZo 

kompaniisaTvis mieca mokle talRebze radiomauwyeblobis licenzia. man 

gaiziara mopasuxe saxelmwifos Sexeduleba, rom arsebobda kanonieri 

interesi imisa, rom mokletalRovani radioxazebi SenarCunebuliyo 

saerTaSoriso mauwyeblobisaTvis da daculi yofiliyo aseTi 

mauwyeblobis xarisxi. miT ufro, rom kerZo kompaniebs SeeZloT 

gamoeyenebinaT mauwyeblobis sxva tipis (lokaluri, satelituri) 

licenziebi. sasamarTlom ganasxvava es saqme Informationsverein Lentia-s 
saqmisagan, sadac saxelmwifos mTel mauwyeblobaze hqonda monopolia. am 

saqmeSi SezRudva mxolod mokle-talRovan xazebs Seexeboda. amitom, 

SezRudva ar iqna miCneuli `araTanazomierad~ dasaxuli kanonieri mizanTan 

– wesrigis da sxvaTa uflebebis dacvasTan mimarTebaSi.27 

radiomauwyeblobis sferoSi wesrigis dacvis interesiTa da teqnikur 

SesaZleblobaTa SezRudulobiT iyo aseve ganpirobebuli 

axalgazrdobisaTvis gankuTvnili adgilobrivi radiosadgurisaTvis 

samauwyeblo licenziis micemaze uari Sveicarul saqmeSi Skyradio AG and 
others. evropulma sasamarTlom saCivari miuReblad cno. man aRniSna, rom 

25 Appl. N 35591; J.Lévéque v. France. decision of 23 November 1999. 
26 Appl. N 44802/98, United Christian Broadcasters LTD v. The United Kingdom, decision of 7 November 2000. 
27 Appl. N 38218/97; T.Brook v. The United Kingdom, decision of 11 July 2000. 



391

samauwyeblo licenziis gadacema, SesaZlebelia, damokidebuli yofiliyo 

iseT kriteriumebze, rogoricaa SemoTavazebuli sadguris buneba da 

miznebi, agreTve, specifikuri auditoriis uflebebi da saWiroebebi. 

evropulma sasamarTlom gaiTvaliswina, rom arealSi, romelsac licenzia 

moicavda, moqmedebda axalgazrda msmenelze gaTvlili radiosadgurebis 

mTeli wyeba. aseT pirobebSi, xelisuflebis gadawyvetileba, ar 

gadascemoda momCivans erTaderTi SesaZlebeli sixSire (only available 
frequens) ar iyo aragonivruli da `aucilebeli iyo demokratiul 

sazogadoebaSi~ dasaxuli kanonieri miznis misaRwevad.28 

programebis pluralizmisa da balansis interesebi gaiTvaliswina 

evropulma sasamarTlom saqmeSi Demuth v. Switzerland, rodesac uaryo 

konvenciis darRveva sakabelo televiziiT programebis gadacemaze 

licenziis micemis uaris gamo. momCivani kompaniis mier SemoTavazebuli 

programebi fokusirebuli iyo avtomobilebis Sesaxeb informaciaze, 

isaxavda komerciul mizans da ver akmayofilebda im moTxovnas, rom 

programebs wvlili Seetana sazogadoebisaTvis saerTo, gansxvavebuli da 

obieqturi informaciis gadacemaSi. sasamarTlom mxedvelobaSi miiRo 

Sveicariis, rogorc federaluri saxelmwifos gansakuTrebuli 

politikuri da kulturuli struqtura, kulturuli da lingvisturi 

pluralizmi, mTiani da dablobi regionebis arseboba, rac met 

aucileblobas warmoSobda programebis pluralizmisa da balansis 

uzrunvelsayofad. aseT pirobebSi licenziis micemaze federaluri sabWos 

uari man ar miiCnia aragonivrulad.29 

 

* * * 

 

gansxvavebuli Temaa eleqtronuli mediis xelmisawvdomoba, anu 

ufleba saeTero droze radiosa da televiziaSi. 

am sakiTxs pirvelad adamianis uflebaTa evropuli komisia Seexo. man 

cxadad ganmarta, rom informaciisa da ideebis gacvlis Tavisufleba, 

konvenciis me-10 muxlis gagebiT, rodi gulisxmobda kerZo piris an 

organizaciis ZiriTad da xelSeuval (general and unfettered) uflebas, 

hqonodaT radiosa an televiziaSi mauwyeblobis (eTeris) droze 

xelmisawvdomoba. Tumca, calkeul SemTxvevebSi, erTi romelime an 

ramdenime pirTa jgufisaTvis mauwyeblobis droze uaris Tqmisas, 

gansazRvrul garemoebebSi, SeiZleboda warmoWriliyo me-10 muxlis 

problema calke, anda konvenciis me-14 muxlTan (diskriminaciis akrZalva) 

erTad. magaliTad _ winasaarCevno periodSi romelime politikuri 

28 Appl. N 46841/99 Skyradio AG. and others v. Switzerland, decision of 27 September 2001. 
29 Demuth v. Switzerland, judgment of 27 September 2001. 
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jgufisaTvis mauwyeblobis xelmisawvdomobis aRkveTisas iseT pirobebSi, 

rodesac sxvebisaTvis igi xelmisawvdomi iyo.30 

evropulma komisiam, SemdgomSi isic ganmarta, rom mauwyeblobis 

drois ganawilebis sakiTxis gadawyveta eqvemdebareboda gansazRvrul 

kriteriumebs, romlebsac SeimuSavebda Sesabamisi samauwyeblo kompania 

Tavisi saredaqcio politikis CarCoebSi.31 

igive sakiTxebi gaxda evropuli sasamarTlos gansjis sagani saqmeSi 

Ch. Antonopoulos v. Greece. igi Seexeboda patara (mcirericxovani) 

politikuri partiisaTvis radiosa da televiziaSi SedarebiT SezRuduli 

saeTero drois daTmobas saarCevno kampaniis dros. 

evropulma sasamarTlom daadastura principi, rom vinaidan `radiosa 

da televiziaSi saeTero dro ar iyo SeuzRudavi, gansazRvruli 

kriteriumebi unda dadgeniliyo imisaTvis, raTa uzrunvelyofiliyo 

drois proporciuli ganawileba.~ mocemul saqmeSi  kompetenturi 

xelisuflebis gadawyvetileba efuZneboda, erTi mxriv, proporciuli 

Tanasworobis princips, da, meore mxriv _ politikuri programebisaTvis 

drois daTmobis arsebul SesaZleblobebs. evropulma sasamarTlom miiCnia, 

rom mocemul SemTxvevaSi drois ganawileba ver CaiTvleboda 

TaviTneburad, araproporciulad an diskriminaciulad da amitom ar cno 

me-10 muxlis darRveva.32 

 

 

30 Appl. N 4515170. Sc. X and Association of Z. v. The United Kingdom. decision of 12 July 1971. yearbook 14. p.538.   
31 Appl. N 24744/94, R.Huggelt v. The United Kingdom, decision of 28 June 1995. D.R. 82. p.98. 
32 Appl. N 58333/00, Ch. Antonopoulos v. Greece, decision of 29 March 2001. 
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es is sferoa, romelic ar aris sirTuleebs moklebuli. miCneulia, rom 

komerciuli TviTgamoxatva kidev ufro nakleb Rirebulia, vidre 

politikuri an Tundac SemoqmedebiTi TviTgamoxatva.1 Sesabamisad, is maTTan 

SedarebiT ufro naklebad aris daculi. sul mcire, ori mizezi mainc 

arsebobs imisa, Tu ratom imsaxurebs komerciuli TviTgamoxatva nakleb 

dacvas, ratom aris misi daculobis xarisxi ufro dabali. 

komerciis sferoSi gavrcelebuli ideebi da informacia, romelTa 

SezRudvis sakiTxi SeiZleba daisvas, rogorc wesi, upirispirdeba sxva pirTa 

komerciul da ekonomikur interesebs. amitom, socialuri politikis 

TvalsazrisiT, maTi SezRudva naklebad saSiSia demokratiuli procesis 

Seuferxebeli funqcionirebisaTvis. garda amisa, ekonomikisa da komerciis 

sferos regulirebis saxelmwifoTa mier dadgenil sistemebSi, am sferos 

specifikidan gamomdinare, sayovelTaod aris damkvidrebuli ekonomikuri 

operaciebisa Tu sxva komerciul sakiTxebze informaciebis SezRudvis 

praqtika. am specifikis gamo, strasburgis saerTaSoriso sasamarTlo 

Sefasebis Tavisuflebis farTo ares aniWebs erovnul xelisuflebas. 

Sesabamisad, Tu politikuri an SemoqmedebiTi TviTgamoxatvis SezRudvis 

`mwvave sazogadoebrivi saWiroebis~ dasabuTeba sakmaod mZime tvirTia 

saxelmwifosaTvis, komerciuli TviTgamoxatvis SezRudvis gasamarTleblad 

sakmarisadaa miCneuli imis damtkiceba, rom SezRudva ar iyo aragonivruli. 

saqmeebi, romelic strasburgis saerTaSoriso sasamarTlom ganixila da 

komerciis sferoSi gamoxatvis Tavisuflebas Seexeboda, dakavSirebuli iyo 

`arakeTilsindisier konkurenciasTan~. es is SemTxvevebia, rodesac 

TviTreklamis gziT, anda sxvaTa, maT Soris konkurentebis Sesaxeb 

kritikuli an sxvagvari azris gavrcelebiT ilaxeba esa Tu is ekonomikuri, 

komerciuli an sxva interesi. 

komerciis sferoSi gamoxatvis Tavisuflebis SezRudvis `aucileblobis~ 

Sefaseba ufro xSirad aris damokidebuli informaciis namdvilobaze, vidre 

sxva sferoebSi. miCneulia, rom saxelmwifos SeuZlia informaciis 

sinamdvile komerciuli TviTgamoxatvis kanonierebis aucilebel pirobad 

gamoacxados. magram aqac, informaciis namdviloba yovelTvis ar aris 

sakmarisi mis dasacavad komerciis sferos specifikidan gamomdinare. 

mxedvelobaSia `keTilsindisieri konkurenciis~ principi, romelic 

1 D.G.Harris, M.O’Boyle, C.Warbrick, Law of the European Convention on Human Rights, 1995, gv.402. 
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gulisxmobs sxvaTa saidumloebis dacvisa da garkveuli informaciis 

konfidencialobis pativiscemis movaleobas. 

erT-erTi fuZemdebluri gadawyvetileba saerTaSoriso sasamarTlom 

miiRo saqmeSi Mark Intern and Beerman v. FRG.2 

Mark Intern-ma – sagamomcemlo firmam, romelic mcire da saSualo 

sawarmoebs icavda msxvili kompaniebis konkurenciisagan, dabeWda kritikuli 

informacia kosmetikuri firma `klubis~ Sesaxeb. informaciaSi moTxrobili 

iyo, Tu rogor SeiZina erT-erTma myidvelma am firmis kosmetika, romelic 

uvargisi gamodga, magram ver miaRwia danaxarjis anazRaurebas firmis 

mxridan. publikaciaSi es SemTxveva ganzogadebuli iyo da Sefasebuli, 

rogorc am kompaniis oficialuri politika. `klubis~ azriT, romelmac 

aRiZra sarCeli, am publikaciam erTeuli dausabuTebeli SemTxvevis 

ganzogadebiT seriozulad Selaxa firmis reputacia da ziani miayena mas. 

hamburgis regionulma sasamarTlom da Semdeg federalurma sasamarTlom 

mxari dauWires sarCels da daeyrdnen germanul kanons `arakeTilsindisieri 

konkurenciis Sesaxeb~. 

saerTaSoriso sasamarTlo daeTanxma erovnul sasamarTloebs da miiCnia, 

rom sagamomcemlo firmis moqmedebam usafuZvlo eWvebi aRZra `klubis~ 

komerciuli politikis mimarT da amiT ziani miayena mis bizness da, rom 

mocemul SemTxvevaSi informaciis gavrcelebis uflebaSi Careva emsaxureboda 

`sxva pirTa uflebebisa da reputaciis dacvas~, rac warmoadgenda me-10 

muxlis me-2 punqtiT gaTvaliswinebul kanonier sazogadoebriv interess. 

amasTan, sasamarTlom aRiniSna, rom Zalze mniSvnelovani iyo erovnuli 

Sefasebis Tavisufleba komerciis sakiTxebSi da miT ufro iseT rTul da 

cvlad sferoSi, rogoric iyo `arakeTilsindisieri konkurencia~. amitom, 

erovnuli xelisuflebis Sefaseba seriozulad angariSgawevi iyo. amave 

ganCinebaSi sasamarTlom daasabuTa, rom zogierT SemTxvevaSi SeiZleba 

marTali da swori informaciis gavrcelebac SezRuduliyo, radgan erTeul 

SemTxvevas SeeZlo araswori warmodgena Seeqmna ama Tu im kompaniis saerTo 

praqtikaze, rac gansakuTrebiT mniSvnelovani iyo komerciul konteqstSi. 

saerTaSoriso sasamarTlo mivida daskvnamde, rom erovnul sasamarTloTa 

Sefasebani mocemul saqmeSi, Tavsdeboda erovnuli xelisuflebisaTvis 

miniWebuli Sefasebis Tavisuflebis farglebSi da evropul sasamarTlos ar 

unda Seecvala maTi Sefasebani uflebis SezRudvis `aucileblobis~ Sesaxeb, 

romlebic gonivrul safuZvelze iyo damyarebuli. 

2 Mark Intern Verlag GmbH and Klaus Beerman v. FRG, judgment of 20 November, 1989. series A. no.165. 
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sagulisxmoa, rom rva mosamarTle darCa gansxvavebul azrze. maT 

ixelmZRvaneles gamoxatvis Tavisuflebis ormagi xedvis koncefciiT da 

aqcenti gaakeTes ara Jurnalistis uflebaze, gaevrcelebina informacia 

sazogadoebrivi interesis mqone sakiTxze, aramed, sazogadoebis uflebis 

mniSvnelobaze, mieRo is informacia, romelic aucilebeli iyo swori 

komerciuli arCevanis gasakeTeblad. maTi azriT, es sajaro interesi 

gacilebiT meti iyo, vidre vaWrobis qselis erT-erTi seqtoris, erTi wyeba 

komersantebis viwro interesi. maTi SexedulebiT, darRveuli iyo 

Tanazomierebis principic, vinaidan, mocemul SemTxvevaSi arsebiTi iyo isic, 

rom informacia namdvil incidents Seexeboda da ara gamogonils.3 

saqmeTa erTi wyeba Seexeba profesiul sferoSi TviTreklamas, rac 

`arakeTilsindisier konkurenciad~ iTvleba. es uwinaresad SeexebaT eqimebsa 

da advokatebs. rogorc zemoTac avRniSneT, konvenciis organoebma 

daamkvidres samedicino da iuridiul sferoSi eqimebisa da advokatebis mier 

sakuTari saqmianobis Sesaxeb sareklamo gancxadebebis sruli SezRudva. aseTi 

SezRudvis gamarTlebulobis safuZvelia konvenciis monawile araerT 

saxelmwifoSi damkvidrebuli TviTreklamis farTomasStabiani akrZalvis 

praqtika.4 aseTi praqtika emyareba saxelmwifo politikas, romelic 

mimarTulia eqimebsa da advokatebs Soris komerciuli konkurenciis 

winaaRmdeg, vinaidan miCneulia, rom aseTi konkurencia xels uSlis adamianebs 

gonivrul da racionalur safuZvelze gaakeTon arCevani samedicino Tu 

iuridiuli momsaxurebis SerCevisas.  

amgvari saxelmwifoebrivi politikis gonivrulobis gamo evropis 

saerTaSoriso sasamarTlo profesiuli reklamis regulirebis sferoSi 

Sefasebis Tavisuflebis farTo ares aniWebs saxelmwifoebs da sareklamo 

gancxadebebis SezRudvas saxelmwifoTa mxridan, gamarTlebulad miiCnevs. 

magaliTad, saqme Casado Coca v. Spain Seexeboda baristeris (advokatis) 
mier Tavisi sareklamo furclebis gavrcelebas, romelmac gamoiwvia 

disciplinuri procesis aRZvra mis winaaRmdeg. evropulma sasamarTlom 

ganacxada, rom es Careva konvenciis me-10 muxlis me-2 punqtis Sesabamisad, 

3
gamoTqmulia Sexeduleba, rom komerciis sfero ukeT dacvas imsaxurebs. magaliTad e.lesteris azriT, 

`gamoxatvis~ wminda ekonomikuri motivi ar unda aRukveTavdes Sesabamis ideasa Tu informacias efeqtian 

dacvas; rom patiosani reklama adamians exmareba swori arCevanis gakeTebaSi da amitom aseTi informaciis 

Tavisufali dena Seesabameba sazogadoebis interesebs. ix. Anthony Lester, Freedom of Expression, krebulSi The 
European System for the Protection of Human Rights, edited by R.Macdonald, F.Matscher & H.Petzold (Eds). 1993. 
gv.480. 
4
amis kargi magaliTia inglisi. inglisis saapelacio sasamarTlom pirdapir dauWira mxari eqimebis 

momsaxurebis reklamis srul akrZalvas. man daadgina, rom es wesi, romelic miiRo sayovelTao samedicino 

sabWom, gamarTlebuli iyo im politikis gaTvaliswinebiT, romelic mimarTuli iyo eqimebs Soris 

komerciuli konkurenciis winaaRmdeg (R.V.General Medical Council expe Cocman: 1 AKER 479 CA). 
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gamarTlebulad CaiTvleboda, vinaidan araferi arsebobda imis samtkiceblad, 

rom igi erovnuli Sefasebis Tavisuflebis farglebs scildeboda, miT 

umetes, rom Sesabamisi saerTo-evropuli standarti ar arsebobda.5 (eqimebis 

TviTreklamasTan dakavSirebuli saqmeebi naSromis im nawilSia mimoxiluli, 

romelic janmrTelobis sferos Seexeba amitom maTze aRar SevCerdebiT.)6 

aseTi midgoma dResac ZalaSia, mas mTlianad iziarebs adamianis uflebaTa 

evropuli sasamarTlo da Tuki raime xdeba diskusiisa da specialuri 

gamokvlevis sagani, es gaxlavT imis Sefaseba, Sesabamis SemTxvevaSi 

gamoxatuli ideebi Tu informacia, warmoadgenda Tu ara profesiuli 

saqmianobis TviTreklamas; evropuli sasamarTlo mxedvelobaSi iRebs im 

garemoebas, rom amgvari TviTreklama yovelTvis ordinaruli reklamis 

formiT ki ar xorcieldeba, aramed SeniRbulad _ sagazeTo statiebiT, 

satelevizio interviuebiTa da sxva saSualebebiTa Tu formebiT. igi 

aucileblad miiCnevs sareklamo gancxadebebi ganasxvavos profesiul sferoSi 

iseTi gamonaTqvamebisa Tu gancxadebebisagan, romlebic TviTreklamas ki ar 

emsaxureboda, aramed sazogadoebrivi interesis sakiTxze sajaro diskusiis 

gamarTvas. Sesabamisad, rodesac `gamoxatva~ sakuTari saqmianobis reklamas 

emsaxureba, evropuli sasamarTlo mis SezRudvas gamarTlebulad afasebs, 

xolo, rodesac mas `sajaro diskusiaSi monawileobad~ ganixilavs, piriqiT 

_ mis SezRudvas gaumarTleblad miiCnevs. 

magaliTad saqmeSi Barthold v. FRG ar iqna gaziarebuli erovnuli 

xelisuflebis Sefaseba, rom veterinaris Sesaxeb gazeTSi gamoqveynebuli 

statia mis komerciul reklamas warmoadgenda.  

bartoldi iyo veterinaruli qirurgi da q.hamburgSi TiTqmis erTaderTi 

iyo, vinc avadmyofi katebis momsaxurebiT iyo dakavebuli. mas interviu 

CamoarTva adgilobrivma Jurnalistma, romelmac Semdeg dawera statia 

hamburgSi am sferoSi arsebuli sicarielisa da xarvezebis Sesaxeb. kolega-

veterinarebma uCivles mas da daadanaSaules imaSi, rom man miuRebeli gza 

gamoiyena TviTreklamisaTvis; moiTxoves misi dasja `arakeTilsindisieri 

konkurenciisaTvis~. 

evropulma sasamarTlom miiCnia, rom bartoldis mier JurnalistTan 

saubris dros Tavisi azris gamoTqma komerciul reklamas ki ar 

warmoadgenda, aramed sajaro diskusias sazogadoebisaTvis saintereso 

5 Casado Coca v. Spain, judgment of 24 February 1994. series A. N285. 
6
ix. Appl. N42015/98. M.Marrow v. the United Kingdom (5 December, 2000), Appl. N10267/83, Jean Alexandre and 

others v. France, decision of 10 December, 1987; Colman v. the United Kingdom. A, 258, 1999 (com.per. §39). 
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sakiTxze da, Sesabamisad, misi dasja `arakeTilsindisieri konkurenciisaTvis~ 

gaumarTleblad cno.7 

amrigad, komerciis sferoSi evropuli sasamarTlo Sefasebis 

Tavisuflebis Zalze farTo ares miakuTvnebs saxelmwifoebs da did angariSs 

uwevs maT Sefasebebs am sferoSi gamoxatvis Tavisuflebis SezRudvis 

sakiTxebze. praqtikulad es imiT gamoixateba, rom saxelmwifoebs ar 

moeTxovebaT daamtkicon SezRudvis `mwvave sazogadoebrivi saWiroeba~ 

gansakuTrebiT maSin, rodesac saqme komerciul reklamas Seexeba. es midgoma 

araerTxel daadastura sasamarTlom Tavis gadawyvetilebebsa Tu 

ganCinebebSi.8

7 Barthod v. FRG, judgment of 25 March 1995, series A. no.90. 
8
magaliTisaTvis ix. agreTve saqme Jacubowski v. Germany, judgment of 23 June 1994, series A. N285. 
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gamoxatvis Tavsiuflebas, iseve, rogorc sxva individur uflebaTa 

umetesobas, aSS-is konstitucia absoluturi formiT acxadebs, Tumca 

sasamarTlos Sesabamisi ganmartebebi SezRudviTi xasiaTisaa da 

SesaZleblobas iZleva sajaro interesebic iqnas gaTvaliswinebuli. 

gamoxatvis Tavisuflebis amerikuli koncefcia, iseve, rogorc saerTo-

evropuli, mas ganixilavs, erTi mxriv, rogorc pirovnebis ganviTarebis 

saukeTeso saSualebas, da meore mxriv, rogorc wanamZRvars, winapirobas 

sxva uflebebisa da Tavisuflebebis dacvisa, rogorc fundaments 

demokratiuli wesrigisa. am koncefciis SeqmnaSi uzarmazari roli da 

damsaxureba miuZRviT gamoxatvis Tavisuflebis cnobil damcvelebs – 

gamorCenil moRvaweebs, aSS-is uzenaesi sasamarTlos yofil mosamarTleebs 

oliver uendel holmssa da uiliam brandeiss.1 maT SesaniSnavad daasabuTes 

gamoxatvis Tavisuflebis es ormagi mniSvneloba da igi sasamarTlos 

gadawyvetilebebSi asaxes.2  
gamoxatvis Tavisuflebis aseTi xedva me-20 saukunis 60-ian wlebSi 

sabolood damkvidrda amerikul politikur da samarTlebriv azrovnebasa 

Tu sazogadoebriv cnobierebaSi.  

 

11.1.1. ZiriTadi msgavseba da gansxvaveba 

 

aSS-Si gamoxatvis Tavisuflebis daculobis mTavari konstituciuri 

garantiaa misi 1-li damateba, romelSic araorazrovnad aris miTiTebuli, 

rom kongress ara aqvs ufleba miiRos araviTari kanoni, romelic zRudavs 

sityvis Tavisuflebas. Tumca, aSS-is uzenaesi sasamarTlo da qvemore 

sasamarTloebi konstituciis am akrZalvas arasodes gebuloben sityva-

sityviT da mas ganixilaven, mxolod rogorc Zalian Zlier prezumfcias 

imisa, rom am uflebas mtkice konstituciuri dacva aqvs da misi 

yovelgvari SezRudvis iuridiuli dasabuTeba da gamarTleba Zalze 

rTulia. amis naTeli ilustraciaa aSS-is uzenaesi sasamarTlos ganmarteba 

saqmeze New York Times v. US: `yvela saqme, romelic sasamarTloSi Semodis 

da dakavSirebulia gamoxatvis Tavisuflebis SezRudvasTan, Tavidanve 

                                                           
1 ix/ . , . , . .        . . 
« » ( ). 1997. 
2 Gitlow v. New York (1925). Abrahams v. United States; 250; 49; 616 (1919), gv.630; Whitney v. California (1927); US 
291; gv.376. 
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damZimebulia arakonstituciurobis prezumfciiT ... xelisuflebaze 

dakisrebulia mZime tvirTi gaamarTlos Sesabamisi SezRudvis 

aucilebloba~.3 

rogorc vxedavT, amerikuli midgoma arsebiTad msgavsia evropulisa. 

adamianis uflebaTa da TavisuflebaTa dacvis evropuli konvenciis me-10 

muxlis 1-li punqti gamoxatvis Tavisuflebas aseve TiTqmis mTlianad 

icavs. nebismieri SeWra saxelmwifos mxridan am uflebaSi, mis SezRudvad 

ganixileba. es aris sawyisi pozicia. Semdeg ki xdeba imis garkveva, 

marTebulad SeizRuda Tu ara is me-10 muxlis me-2 punqtis debulebebis 

moTxovnaTa gaTvaliswinebiT. 

ZiriTadi gansxvavebani ki, romelTa Sesaxebac dasawyisSive SeiZleba 

iTqvas,  Semdegia:  

1) evropuli konvencia pirdapir miuTiTebs, Tu ra sajaro interesis 

dasacavad SeiZleba iyos gamarTlebuli gamoxatvis Tavisuflebis SezRudva 

da ra ZiriTadi kriteriumi iqneba gamoyenebuli am gamarTlebulobis 

Sesafaseblad. am kriteriumis gamoyenebis standartebis dadgena ki 

sasamarTlo praqtikis saqmea. maSin, rodesac, yovelive amis gansazRvra aSS-

is konstituciur samarTalSi, mTlianad sasamarTlo iurisprudenciis 

prerogativaa. aSS-is sasamarTloebis, ZiriTadad aSS-is uzenaesi 

sasamarTlos mier, umTavresad me-20 saukuneSi sxvadasxva saqmeebze 

Seqmnilma iurisprudenciam gansazRvra gamoxatvis Tavisuflebis areali da 

farglebi, Rirebulebani, romelTa dasacavadac is SeiZleba SeizRudos da 

aseTi SezRudvis aucilebeli pirobebi. manve SeimuSava saamisod araerTi 

sainetereso koncefcia, doqtrina Tu midgoma. 

2) principulad gansxvavdeba sakuTriv uflebis SezRudvis 

gamarTlebulobis Sefasebis meTodika, rac imiTaa ganpirobebuli, rom erT 

(aSS-is) SemTxvevaSi gamoxatvis Tavisuflebis daculoba qveynis 

konstituciasTan mimarTebaSi mowmdeba, meore SemTxvevaSi ki – 

saerTaSoriso-samarTlebriv aqtTan (adamianis uflebaTa da ZiriTad 

TavisuflebaTa dacvis evropis konvenciasTan) mimarTebaSi. am garemoebam, 

kerZod, saerTaSoriso kontrolis ganxorcielebis amocanam adamianis 

uflebaTa evropuli sasamarTlo `aiZula~ SeemuSavebina iseTi meTodi, 

romelic SesaZleblobas miscemda, gansxvavebuli samarTlebrivi da 

kulturuli tradiciebis 46 qveyanaSi adamianis uflebaTa ganxorcielebaSi 

saxelmwifos Carevis `gamarTlebuloba~ Seefasebina ara konvenciasTan 

mxolod formaluri Sesabamisobis SemowmebiT, aramed – gonivrul 

safuZvelze da saR azrze dayrdnobiT _ swored am tradiciebis, 

adgilobrivi specifikisa da realiebis gaTvaliswinebiT. rogorc viciT, es 

amocana adamianis uflebaTa evropulma sasamarTlom SesaniSnavad gadaWra 

saamisod SemuSavebuli da damkvidrebuli erovnuli `Sefasebis 

Tavisuflebis~ doqtrinis (margin of appreciation) meSveobiT.  
                                                           
3 Constitutional Law, Cases, - Comments, - Questions: Lockhart, Kamisar, Choper, Shiffrin; American Casebook 
series, 1991. 
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cxadia, adgilobrivi Sefasebebis gaTvaliswinebis aucilebloba erTi 

qveynis (miT umetes iseTi didi qveynisa, rogoricaa aSS) SigniTac arsebobs, 

magram udavoa, rom saerTaSoriso kontolis ganxorcielebis dros es 

aucilebloba gansakuTrebiT aSkaraa ara marto gacilebiT ufro didi 

masStabebis gamo, aramed imis gaTvaliswinebiTac, rom igi pirdapir 

ukavSirdeba suverenitetis sakiTxebsac. 

3) erT-erTi advilad TvalSi sacemi gansxvaveba isaa, rom evropuli 

sasamarTlo, ramdenadac igi konvenciis debulebebiTa da erovnuli 

Sefasebis TavisuflebiTaa SezRuduli, Zalze zogad formulirebebs iyenebs, 

yovel konkretul SemTxvevas am zogadi formulebis WrilSi ganixilavs da 

afasebs, ra mimarTeba aqvs kerZo SemTxvevas dadgenil zogadTan. maSin, 

rodesac amerikul konstituciur samarTalSi aseTi universaluri, 

winaswar dadgenili `zogadi~ ar arsebobs, is konkretuli precedentebiT 

iqmneba da am gziT `kerZo~ xdeba `zogadis~ raRac garkveuli, erT-erTi 

nawili. 

4) amerikul konstituciur samarTalSi ufro metia kargad 

damuSavebuli Temebi, meti diferenciaciaa sakiTxebisa. magaliTad, kargadaa 

damuSavebuli presis publikaciebisaTvis `kvalificiuri privilegiis~ 

miniWebis pirobebi, gamoxatvis Tavisuflebis daculobis damokidebuleba 

misi gamoxatvis adgilsa da droze, Seswavlilia moqmedebiT gamoxatvis 

specifika, specialuri kriteriumebia SemuSavebuli sazogadoebrivi moralis 

dasacavad gamoxatvis Tavisuflebis SezRudvis gasamarTleblad, propagandis 

dros, agreTve, presaSi gamoqveynebuli publikaciisa Tu advokatis 

sareklamo gancxadebebis SesazRudad da sxv. 

amis miuxedavad, gabedulad SeiZleba iTqvas, rom adamianis uflebaTa 

evropul samarTalSi da amerikul konstituciur samarTalSi gacilebiT 

metia msgavseba, vidre gansxvaveba. erTic da meorec ganuzomel mniSvnelobas 

aniWebs gamoxatvis Tavisuflebas, rogorc demokratiuli sazogadoebis 

erT-erT dasayrdens; aRiarebs mis ormag datvirTvas da mniSvnelobas, orive 

iTvaliswinebs am uflebis SezRudvis SesaZleblobas saxelmwifos mxridan 

sajaro interesebisa Tu sxva pirTa uflebebisa da reputaciis dasacavad; 

erTgvarovania is sajaro interesebic, romelTa dasacavadac is SeiZleba 

SeizRudos; orive maTgani am SezRudvis gasamarTleblad Zalze wonad 

dasabuTebas moiTxovs. amerikuli konstituciuri samarTali SezRudvis 

gamarTlebulobis gamorkvevisas aseve iyenebs garkveul kriteriumebs, 

romlebic evropuli kriteriumebis `aucileblobisa~ da `Tanazomierebis~ 

analogad SeiZleba miviCnioT. amerikuli konstituciuri samarTali, iseve, 

rogorc adamianis uflebaTa evropuli samarTali, gansakuTrebulad da 

sxvaze metad icavs politikis sferoSi gamoxatvis Tavisuflebasa da 

presis Tavisuflebas, komerciis sferos ki – yvelaze naklebad. orivegan 

diferencirebulia midgomebi saxelmwifos Tanamdebobis pirTa da kerZo 

pirTa reputaciis dacvis sferoSi da orivegan miCneulia, rom dasaSvebi 

kritikis farglebi farToa pirvel SemTxvevaSi, da viwroa meoreSi; 



 401

msgavsia difamaciuri gancxadebebisadmi damokidebuleba imisda mixedviT, Tu 

ras Seexeba igi, ideebsa da Sexedulebebs, Tu faqtebsa da informacias; 

orivegan gabatonebulia Sexeduleba, rom `patiosani kritika ar isjeba~, 

erTgvarovnadaa gansazRvruli mcdari informaciis SezRudvis aucilebeli 

pirobebic da sxv. 

 

 

11.1.2. ra ar aris daculi 

 

arsebobs Tu ara raime iseTi gamonaTqvamebi, romlebic Tavidanve ar 

aris daculi aSS-is konstituciis 1-li damatebiT?  

aSS-is uzenaesi sasamarTlos ganmartebebi pirdapir iuwyeba, Tu ra ar 

isargeblebs konstituciis 1-li damatebis dacviT. 

magaliTad, aSS-s uzenaesi sasamarTlos ganmartebiT, iseTi 

gamonaTqvamebi, romlebic ar gamoxataven raime azrsa da ideas da mxolod 

mZime sityvier Seuracxyofas gulisxmoben, ar aris daculi konstituciis 

1-li damatebiT (SeuZlebelia aq ar gagvaxsendes Otto Preminger-is saqmis 
ganCinebaSi gadmocemuli debuleba imis Sesaxeb, rom mZime Seuracxmyofeli 

gamonaTqvamebi ver ganixilebian sajaro diskusiaSi monawileobad, romelic 

xels Seuwyobda progress sakacobrio sakiTxebSi).4 

aSS-is uzenaesi sasamarTlos sxva ganmartebebi kidev ufro 

SemzRudvelia. maTi mixedviT, aSS-is konstituciis 1-li damatebiT ar aris 

daculi iseTi azris gamoxatvac, romelic ara marto Seuracxmyofelia, 

aramed uxamsic da araviTari Rirebuleba ar gaaCnia. saqmeze Chaplinsk v. New 
Hampshire (1942) uzenaesma sasamarTlom daadgina, rom uxamsi 

pornografiuli, Seuracxmyofeli da agresiuli gamoTqmebi ar aris daculi 

1-li damatebiT, vinaidan maT mcire Rirebuleba aqvT simarTlesTan 

miaxloebis saqmeSi. swored `uxamsobis~ niSniT saqmeze Roth v. United States 
(1957) seqsualuri TviTgamoxatva gaimijna pornografiisagan, xolo saqmeze 

Miller v. California (1973) moxda pornografiis dekanonizacia. 

arakonstituciurad gamocxadda sajaro Cveneba seqsualuri moqmedebebisa, 

romlebic gadmocemulia vulgaruli formiT da moklebulia yovelgvar 

literaturul, mxatvrul, politikur Tu samecniero Rirebulebas 

Cveulebrivi, rigiTi moqalaqis warmodgenaSi, romelic cxovrobs 

Tanamedrove sazogadoebis Tanamedrove normebiT.  

urigo ar iqneba, Tu kanadur paralelsac gavavlebT: saqmeze Dakes R. v. 
Butler (1992 j 1 SCR 452) uzenaesma sasamarTlom daadgina, rom parlaments 

SeeZlo mieRo kanoni, romelic danaSaulad acxadebda iseTi pornografiis 

publikacias, romelic seqsualurad Zalze aRviraxsnilia, gulisxmobs 

Zaladobas an qalTa mimarT damamcirebel damokidebulebas, da rom am 

SemTxvevaSi sakanonmdeblo akrZalva aseTi gamoxatvis Tavisuflebisa, 

                                                           
4
 ixileT evropuli sasamarTlo ganCineba saqmeze Otto-Preminger institut v. Austria  (20.09.1994). 
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marTebulia, radgan es masalebi SeuTavsebelia gamoxatvis Tavisuflebis 

sawyisebTan da mis fuZemdeblur gagebasTan, vinaidan isini adamianis 

pirovnebis yvelaze ufro qvena grZnobebs gamoxataven da motivirebuli 

arian mxolod ekonomikuri TvalsazrisiT. 

aSS-Si aseve ar aris 1-li damatebiT daculi nebismieri Sinaarsis 

azrebis Tavsmoxveva, maTi mosmenis iZuleba vinmesaTvis misive sacxovrebel 

binaSi. miCneulia, rom es xelyofs pirovnebis xelSeuxeblobas. nawilobriv 

gansxvavebulia am sakiTxze evropuli sasamarTlos midgoma. sazogadod isic 

aRiarebs gamoxatvis negatiur Tavisuflebas, anu adamianis uflebas ar 

gamoxatos sakuTari azri anda uari Tqvas sxvis mosmenaze. rodesac saqme 

religiuri Sexedulebebis Tavsmoxvevas Seexeba, igi ganasxvavebs `saTanado~ 

da `arasaTanado~ (`kanonier~ da `ukanono~) prozelitizms. magram 

marTebuli iqneba, Tu vityviT, rom religiuri ideebis propagandis dros 

zemoaRniSnuli formebisa da saSualebebis gamoyenebas igi yovelTvis rodi 

ganixilavs pirovnebis xelSeuxeblobis an misi sxva uflebebis xelyofad.5 

aseve ar icavs aSS-is konstituciis I damateba waqezebas, anu iseT 

gamoxatvas, romelic ubiZgebs sxva adamians kanonsawinaaRmdego qmedebis 

dauyovnebliv Cadenisaken iseT viTarebaSi, roca advili SesaZlebelia, asec 

moxdes. kanonsawinaaRmdego moqmedebaTa waqezebas, faqtobrivad, arc 

adamianis uflebaTa evropuli samarTali icavs, magram am mimarTebaSi aSS-s 

konstituciuri doqtrina ufro liberaluria.6 aSS-Si aseve SedarebiT 

liberaluria damokidebuleba Seuwynareblobis gamovlinebebisadmi. 

gamoTqmulia Sexeduleba, rom am sferoSi SedarebiT mkacri evropuli 

midgomebi ganpirobebulia genocidisa da totalitarizmis tragikuli 

evropuli gamocdilebiT.7 

 

 

11.1.3. ra aris daculi 

 

aSS-is konstituciis 1-li damatebiT, iseve, rogorc evropis 

konvenciis me-10 muxliT: 

a) daculia rogorc sakuTriv ideebisa da Sexedulebebis gamoxatva, 

ise informaciebis gavrceleba. anu, daculia rogorc `faqtebis mtkiceba~, 

ise `SefasebiTi msjeloba~. 

b) amave dros, es `Sexedulebebi~ Tu `informacia~ daculia imis 

miuxedavad, naTqvamia Tu dabeWdili; gadmocemulia xelovnebis qmnilebiT 

                                                           
5 Kokkinakis v. Greece, judgment of 25 May 1993; series A. no.260-A 
6 magaliTisaTvis ix. Abrahams v. the United States,  250 US 616,630(1919); Whitney v. California, 274 US 357, 375-
78. am sferoSi amerikuli da evropuli midgomebis Sesaxeb ixileT agreTve David Kretzmer, Freedom of 
Speech and Racism, 8. Cardozo Law Reiew (1987). gv.445. Sandra Coliver (ed), Striking a Balance: Hate Speech, 
Freedom of Expression and Non-discrimination, 1992. 
7 aseTi azri gamoTqva magaliTad e.lesterma. igi yuradRebas amaxvilebs im saSiSroebazec, rom rasobrivi 

Tu religiuri harmoniis saxeliT SeiZleba moxdes gamoxatvis Tavisuflebis gaumarTlebeli SezRudva. ix. 

Anthony Lester. Freedom of Expression, krebulSi The European System for the Protection of Human Rights, edited 
by R.Macdonald, F.Matscher & H.Petzold (Eds). 1993. gv.474. 
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Tu sxva mxatvruli formiTa Tu saSualebiT; gavrcelebulia eleqtronuli 

sistemisa Tu sxva gziT; ufleba ganxorcielebulia `moqmedebiT~ Tu 

`umoqmedobiT~ da a.S. ese igi, daculia ara marto is, rac gamoixateba, 

aramed misi gamoxatvis `formebi~ da `saSualebebic~. 

g) daculia TiTqmis yvela sferoSi gamoTqmuli Sexedulebebi da 

informacia, kerZod, _ informaciebisa da ideebis gamoxatva xelovnebis, 

literaturis, politikis, komerciis, samecniero-klveviT, iumorisa da 

Worebis sferoSi; 

d) daculia imis miuxedavad, Tu vin aris gamoxatvis Tavisuflebis 

uflebiT mosargeble subieqti.  

Tumca, orive sistemaSi gamoxatvis aRniSnuli formebi, saSualebebi, 

sferoebi da am TavisuflebiT mosargeble subieqtTa uflebebi daculia 

araTanabrad, sxvadasxva xarisxiT, magram, - aradiskriminirebulad. 

am TavalsazrisiT, mTavari gansxvaveba is aris, rom adamianis uflebaTa 

evropuli sasamarTlos praqtika iseTi mravalferovani ar aris, rogorc 

aSS-is sasamarTloebisa.  

magaliTad, gacilebiT ufro mdidaria amerikuli sasamarTlo praqtika 

iseTi saqmeebiT, romelic ukavSirdeba ama Tu im qceviT `azris gamoxatvas~. 

adamianis uflebaTa evropuli sasamarTlos praqtikaSi aseTi saqmeebi 

cotaa; Sesabamisad, masSi ar aris kargad damuSavebuli da Seswavlili 

aseTi saSualebiT azris gamoxatvis sakiTxi da is specifika, romelic 

Sesabamisi saqmeebis gadawyvetas SeiZleba axldes Tan. Tumca, sasamarTlos 

saerTo ganmartebebisa da praqtikis Sesabamisad, nebismieri `moqmedeba~ 

iseve, rogorc `umoqmedoba~, ganixileba azris gamoxatvis erT-erT 

saSualebad.8 

amerikul precedentebs Tu gadavxedavT, davrwmundebiT, rom aseT 

saqmeebs didi adgili uWiravT im saqmeTa Soris, romelic azris gamoxatvas 

Seexeba. es saqmeebi, rogorc wesi, ukaSvirdeba SemTxvevebs, rodesac ama Tu 

im moqmedebiT xdeba protestis, anu saprotesto azris gamoxatva raimes an 

vinmes mimarT da ZiriTadad politikis sferoTi Semoifargleba. magaliTad, 

aSS-is uzenaesma sasamarTlom arakonstituciurad gamoacxada kanoni, 

romelic krZalavda amerikis SeerTebuli Statebis droSis dawvas iseT 

garemoebebSi, romelic Seuracxmyofda Tandamswreebs. piriqiT, 

konstituciurad cno kanoni, romelic krZalavda saxelmwifo sakuTrebisa 

da erovnuli Zeglebis dangrevas, Tundac is politikuri SexedulebebiT 

yofiliyo motivirebuli. man aseve arakonstituciurad cno kanoni, 

romelic krZalavda armiaSi gasawvevi ordenebis dawvas imis miuxedavad, 

rom es moqmedeba gamoxatavda ukmayofilebas vietnamSi aSS-is samxedro 

Carevis gamo. uzenaesma sasamarTlom gaauqma gamamtyunebeli ganaCeni 

qurTukis tarebisaTvis, romelzec Seuracxmyofeli lozungebi iyo da 

gamoxatavda uaryofiT damokidebulebas samxedro gawvevebisadmi. 

                                                           
8 M.McGuiness v. The United Kingdom (Appl. no. 39511/98. decision 8 June 1999. reports 1999). 



 404

sasamarTlom agreTve daicva studentTa da moswavleTa uari aSS-is 

droSisaTvis ficis micemaze religiur mosazrebaTa gamo, studentebis mier 

Savi yelsaxvevebis tareba protestis niSnad, zangebis mjdomare aqcia 

`TeTr raionebSi~ rasobrivi segregaciis winaaRmdeg da sxv.  

 

11.1.4. SezRudvis pirobebi 

 

a) aSS 

axla yvelaze ufro arsebiT sakiTxze – rogoria gamoxatvis 

Tavisuflebis SezRudvis aucilebeli pirobebi aSS-Si da ra mimarTebaSia is 

Sesabamis evropul gamocdilebasTan. 

rogorc aRvniSneT, aSS-is konstituciis 1-li damateba gamoxatvis 

Tavisuflebas absoluturi formiT acxadebs, magram aSS-is uzenaesi 

sasamarTlos mier sxvadasxva dros, sxvadasxva saqmeebze miRebul 

gadawyvetilebebSi es konstituciuri norma ganmartebulia misi miznebis 

WrilSi da saRi azris evoluciuri standartebis gaTvaliswinebiT. swored 

imis gamo, rom es ufleba absoluturi formiTaa gacxadebuli, evropuli 

SemTxvevisagan gansxvavebiT, ar arsebobs winaswar dadgenili aucilebeli 

pirobebi misi SezRudvisa, arc is sazogadoebrivi interesebi, romelTa 

dasacavad is SeiZleba SeizRudos da arc is kriteriumebi, romlebic 

gamoyenebul unda iqnas am SezRudvis gasamarTlebllad. es pirobebi 

uzenaesi sasamarTlos precedentebiT aris gansazRvruli. isini mowmoben, 

rom yvelaze ufro xSirad, sasamarTloebs mouwiaT gamoxatvis 

Tavisuflebis dabalanseba sazogadoebrivi wesrigis, individis 

xelSeuxeblobisa da sazogadoebrivi usafrTxoebis interesebTan. aseve 

xSiria saqmeebi, sadac gamoxatvis Tavisuflebis darRvevis prezumfcia 

daZleulia sazogadoebrivi moralis dasacavad da erovnuli uSiSroebis 

interesebisaTvis. rogorc amerikeli konstitucionalistebi mokled 

miuTiTeben, gamoxatvis Tavisuflebis SezRudva gamarTlebulia 

sazogadoebisa da TiToeuli moqalaqis keTildReobisaTvis.9 

arsebiTad, evropuli midgomac igivea. evropuli konvenciis mixedviT, 

faqtobrivad, imave sajaro interesebis sasargeblod SeiZleba gamoxatvis 

Tavisuflebis SezRudva, ra interesebis sasargeblodac aSS-is 

konstituciis 1-li damatebidan Sesabamisi gamonaklisebia daSvebuli 

sasamarTloTa ganmartebebiT. gansxvaveba ki isaa, rom raki evropuli 

konvencia (me-10 muxlis me-2 punqti) konkretulad miuTiTebs im sajaro 

Tu sxva interesebs, romelTa sasargeblodac gamoxatvis Tavisufleba 

SeiZleba SeizRudos, cxadia, rom am interesTa CamonaTvali amomwuravia da 

misi ganvrcoba evropuli sasamarTlos ganmartebiT dauSvebelia (es ar 

Seexeba sakuTriv am interesTa gamomxatveli terminebis ganmartebasa da 

maTTvis farTo Sinaarsis miniWebas, rasac evropuli sasamarTlo xSirad 

                                                           
9 R.Blanpail, “Judicial Review”, American Constitutional Law in International Encyclopedia of Law. part II. ch.5. 
Kluwer, 1993. 
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axdens), maSin, rodesac, am interesTa gansazRvra aSS-Si mTlianad 

sasamarTloTa prerogativaa. 

saboloo jamSi, aseTi suraTi yalibdeba: 

rogorc viciT, adamianis uflebaTa evropis konvenciisa da evropuli 

sasamarTlos praqtikis mixedviT, imisaTvis, raTa gamoxatvis Tavisuflebis 

SezRudva `gamarTlebulad~ iqnas miCneuli evropuli sasamarTlos mxridan, 

aucilebelia, rom Sesabamisi SezRudvis SesaZlebloba gaTvaliswinebuli 

iyos erovnuli saxelmwifos kanoniT, SezRudva emsaxurebodes konvenciis 

me-10 muxlis me-2 punqtSi miTiTebul kanonier miznebs da `aucilebeli 

iyos demokratiul sazogadoebaSi~ am mizanTa misaRwevad.  

amerikuli konstituciuri samarTlis mixedviT, imisaTvis, raTa 

gamoxatvis Tavisufleba SeizRudos, da amasTan, ar aRmoCndes 

konstituciasTan konfliqtSi, saxelmwifom unda daamtkicos, rom SezRudva 

pirdapir moemsaxureba mniSvnelovan sazogadoebriv interess da 

gamoyenebuli iqneba, rac SeiZleba konkretulad am miznis misaRwevad. 

SezRudvis aucilebeli pirobaa agreTve sazogadoebrivi interesebis 

dazianebis `aSkara da realuri~ safrTxis arseboba. 

aSS-is uzenaesi sasamarTlos Case law-s Sesabamis argumentacias Tu 

gadavxedavT, davrwmundebiT, rom am samnawiliani barieris daweseba uflebis 

SezRudvisa, Tavis arsSi gulisxmobs `aucileblobisa~ da `Tanazomierebis~ 

evropuli principebis dacvas; Tumca, Sefasebis kriteriumis gamosaxatavad 

gamoyenebuli terminebi da Sefasebis standartebi gansxvavebulia.  

calsaxa pasuxi kiTxvaze, sad ufro Zlieri dacva aqvs gamoxatvis 

Tavisuflebas, Zalian rTulia. is, rac Tamamad SeiZleba iTqvas, is aris, 

rom yovelgvari iuridiuli SezRudvis dasabuTeba da gamarTleba, rogorc 

evropaSi, ise aSS-Si Zalian rTulia da RirebulebaTa konfliqtis 

problema amerikuli mosamarTleebis mier strasburgis sasamarTlos 

mosamarTleebis msgavsad, ufro xSirad, gadaWrilia sasworis gadawonviT 

ideaTa farTo gacvlis aucileblobis sasargeblod. es eyrdnoba istoriul 

gamocdilebas da optimistur Sexedulebas, rom rac ufro iSviaTad Caereva 

saxelmwifo sazogadoebriv diskusiebSi, miT metia WeSmaritebisa da 

sazogadoebrivi sikeTis gamarjvebis SesaZlebloba.  

zemoT dasmuli kiTxvis pasuxTan misaaxloeblad, umjobesia ase daisvas 

sakiTxi; romeli kriteriumis gamoyeneba iZleva ufro nakleb SesaZleblobas 

gamoxatvis Tavisuflebis SezRudvisa? Tu amovalT sakuTriv Sesabamisi 

kriteriumebis SedarebiTi analizidan, SeiZleba davaskvnaT, rom amerikuli 

`aSkara da realuri~ safrTxis kriteriumis gamoyeneba, TavisTavad, met 

winapirobas qmnis gamoxatvis uflebis ukeT daculobisaTvis, vidre 

evropuli kriteriumi `aucilebeli demokratiul sazogadoebaSi~:  

evropuli gagebiT, `aucileblobis~ Sefaseba niSnavs uflebis 

SezRudvis `mwvave sazogadoebrivi saWiroebis~ dadgenas, rac Tavis mxriv, 

gulisxmobs saamisod `aucilebeli da Sesabamisi~ safuZvlis dasabuTebas 

saxelmwifos mxridan. amerikuli `aSkara da realuri safrTxis~ 
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kriteriumi ki, romelic umravles SemTxvevaSi gamoiyeneba, misi 

ganmartebebis Sesabamisad, gulisxmobs imis dadgenas, rom arsebobda `aSkara 

da realuri safrTxe mniSvnelovani sazogadoebrivi insteresis seriozuli 

dazianebisa, anu mavne Sedegebisa, romlis Tavidan asacileblad kongress 

SeeZlo emoqmedna~.  

TavisTavad is garemoeba, rom aRniSnuli kriteriumi ramdenime 

SemzRudvel pirobas iTvaliswinebs, imis mimaniSnebelia, rom am 

kriteriumiT Sefaseba ukiduresad amcirebs uflebaSi SeWris 

gamarTlebulobis SesaZleblobas da rom mxolod Zalze iSviaTi SeiZleba 

iyos iseTi saqmeebi, sadac yvela es moTxovna damakmayofileblad 

CaiTvleboda. 

marTalia, `mwvave sazogadoebrivi saWiroebis~ Sefaseba evropuli 

sasamarTlos iurisprudenciis mixedviT, aseve moicavs imis dadgenas, Tu 

ramdenad realuri iyo aseTi `mwvave sazogadoebrivi saWiroebis~ arseboba, 

magram es kriteriumi ar akeTebs aqcents uSualod konkretuli zianis 

aSkara safrTxeze, zianis garduvalobaze an mis seriozulobaze. es 

garemoebebi cxadia, miiReba mxedvelobaSi yoveli konkretuli saqmis 

ganxilvis dros. magram, miuxedavad amisa, TavisTavad is garemoeba, rom am 

kriteriumis formulireba gacilebiT ufro farTo da zogadia, met 

albaTobas gulisxmobs imisa, rom misi gamoyenebis dros uflebaSi Carevis 

gamarTlebulobis Sefaseba ufro bevr SemTxvevas daukavSirdes. 

`aSkara da realuri~ safrTxis kriteriumi pirvelad gamoyenebuli iqna 

saqmeSi Schenck v. United States (1919), romelic dakavSirebuli iyo 

mowodebasTan, Tavi aeridebinaT samxedro samsaxurisaTvis. oliver uendel 

holmsis avtorobiT miRebuli gadawyvetilebiT dadginda, rom aseT 

mowodebebs SeeZloT aSkarad realuri safrTxe SeeqmnaT aSS-saTvis da 

moetanaT seriozuli boroteba. holmsma Semdegnairad daasabuTa es: roca 

saxelmwifo saomar mdgomareobaSia, bevri ram, rac mSvidobianobis dros 

SeiZleba Tqmuliyo, iseT garTulebebs iwvevs, rom is veRar iqneba 

gamarTlebuli vercerTi sasamarTlos mier veranairi konstituciuri 

uflebis safuZvelze.10 

holmsi cdilobda `aSkara da realuri safrTxis~ kriteriumi 

gamoeyenebina sxva saqmeebSic, magram misi Sexedulebebi rodi iyo 

gaziarebuli. saqme Abrahams v. Unated States (1919) Seexeboda aSS-Si 

mcxovreb ruseTis moqalaqeebs – komunistebs, romlebmac gaavrceles 

furclebi, sadac dagmobili iyo aSS-is pozicia I msoflio omSi da 

Seicavda mowodebas muSebisadmi, SeeCerebinaT iaraRis warmoeba, romelsac 

aSS ruseTis revoluciis CasaxSobad gamoiyenebda. aSS-is uzenaesma 

sasamarTlom SeinarCuna sabraldebo ganaCeni. mosamarTle holmsi 

umciresobaSi aRmoCnda. magram mis mier Sedgenili gansxvavebuli azri 

Zalian cnobili da popularulia. holmsis azriT, kongress ar hqonda 

                                                           
10 janda, beri, goldmeni. amerikuli demokratia. aSS xelisufleba da politikuri procesi. Tb.1995. 
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ufleba, daesaja xalxi omisadmi misi damokidebulebis gamo, miT ufro, rom 

braldebulTa ganzraxva iyo ara germaniis winaaRmdeg omSi aSS-saTvis 

sirTuleebis Seqmna, aramed aSS-is intervenciis aRkveTa ruseTSi, rac maTi 

umwifarobis gamoxatuleba iyo. man aRniSna: Cven gansakuTrebiT unda 

SevinarCunoT goniereba da sifrTxile iseTi azrebis gamoxatvis 

SezRudvisas, romlebic gvZuls, damRupvelad gveCveneba, Tuki isini ar 

qmnian realur safrTxes.11 

aseve ar iqna gaziarebuli holmsis Sexedulebebi saqmeSi Gitlow v. New 
York (1925). damnaSaveebs brali edebodaT xelisuflebis ZaladobiT 

damxobisaken mowodebebis gamo. 

magram, holmsis pozicia, ar SezRuduliyo saSiSi azrebis gavrceleba, 

Tu isini ar qmnidnen realur safrTxes, aSS-is uzenaesma sasamarTlom 

sabolood miiRo da moiwona 1969 wels saqmeSi Brandenburg v. Ohio, 
romelic ku-kluqs-klanelebs Seexeboda. am saqmeze miRebuli ganmartebebiT 

ganisazRvra, rom TviTgamoxatvis ufleba eqvemdebareboda dacvas im 

SeTxvevis garda, roca saqme hqondaT realur ZirgamomTxrel saqmianobasTan 

da arsebobda Zalian didi albaToba ukanono moqmedebebis Cadenisa da 

sajaro interesebisaTvis sxvagvarad zianis miyenebis aSkara da realuri 

safrTxe.  
aSS-is uzenaesi sasamarTlos Semdgomi praqtika amis Sesabamisad 

warimarTa. magaliTad, Cvens mier zemoT moxseniebul saqmeSi man swored 

imitom cno arakonstituciurad brZanebuleba, romelic skolebTan nebismier 

piketirebas krZalavda, garda muSaTa demonstraciebisa, rom xelisuflebam 

ver daasabuTa, ratom misca amis ufleba mxolod muSaTa demonstraciebs da 

ra saSiSroebas Seicavda sxvagvari demonstraciebi. 

 

aSS-is uzenaesma sasamarTlom specifiuri midgoma SeimuSava azris 

gamoxatvis iseTi formis mimarT, rogoricaa ideebis propaganda. igi ideebis 

propagandas, romelic daculia konstituciiT, magram SeiZleba SeizRudos 

qvemore SemTxvevebSi, ganasxvavebs wamqezeblobisagan, romelsac konstitucia 

ar icavs. sasamarTlos mier Seqmnili iurisprudenciis mixedviT, 

xelisuflebas SeuZlia SezRudos iseTi ideebis propaganda, romlis mizania 

ukanono moqmedebaTa gamowveva Tu: a) arsebobs didi albaToba, rom xalxi 

dauyovnebliv daarRvevs kanons da araviTari Sansi aRar rCeba im Sedegebis 

Sesaxeb sajaro msjelobisaTvis, riskenac propaganda ubiZgebda adamianebs 

(e.w. `realuri da amwuTieri safrTxis testi)~, an b) Sesabamisi azri 

marTlac warmoSobs sxva adamianebSi kanonis darRvevis saSiS tendencias, 

vinaidan, miCneulia gonivrulad, rom am SemTxvevaSi xelisufleba ver 

daelodeba, Tu rodis aRmoCndeba is uSualod ukanono moqmedebis winaSe 

(e.w. `saSiSi tendenciis testi~).12 

                                                           
11 Hughes Chares Evans The Supreme court, New York, 1928. 
12 We The People. A secondary level Student Text. aSS konstitucia: kompromisis xelovneba anu marTulTa   

mmarTveloba. Tb. 1997. 
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rogorc vxedavT, aSkara da realuri safrTxis kriteriumis Sinaarsi 

(1-l SemTxvevaSi), gamdidrebulia axali niSniT _ Sedegebis dauyovnebliv 

dadgomis varaudiT, rac Tavis wil, aseve amcirebs uflebaSi SeWris 

gamarTlebulobis SesaZleblobas.  

kidev ufro maRali standartebia gamoyenebuli presis publikaciebis 

dasacavad. amis kargi magaliTia saqme New York Times v. US (1971) – saqme 
pentagonis dokumentebis Sesaxeb. aSS-is xelisufleba cdilobda aeZulebina 

`niu iork taimsi~ da `vaSington posti~, SeeCerebinaT publikacia, romelic 

Seicavda saidumlo kvlevis masalebs saxelwodebiT _ `vietnamSi aSS-is 

politikis sakiTxebze gadawyvetilebaTa miRebis procesis istoria~. jer 

saolqo, Semdeg ki kolumbiis saapelacio sasamarTloebma daadgines, rom 

xelisuflebam ver SeZlo daemtkicebina publikaciis akrZalvis 

ucilebloba. am saqmeze Sedgenil iqna gadawyvetilebis Tanmxvedri sami 

sxvadasxva azri mosamarTleebisa. maTSi ganviTarebulia swored is idea, 

rom mxolod Zalze seriozuli, realuri da gardauvali zianis 

dauyovnebliv miyenebisas SeiZleba gamoxatvis Tavisuflebis SezRudvis 

gamarTleba. 

mosamarTleebi bleki da duglasi TavianT Tanmxvedr azrSi swerdnen: 

presam 1-li damatebiT imitom miiRo dacvis ufleba, rom emxilebina 

xelisuflebis bneli saqmeebi da ecnobebina xalxisaTvis. mxolod 

Tavisufal da Seuborkav presas SeuZlia efeqtianad gaaSiSvlos sicrue, 

ris uflebasac xelisufleba xSirad aZlevs Tavis Tavs. termini _ 

`erovnuli uSiSroeba~ Zalian farTo da bundovania da is ar SeiZleba 

yovelTvis upirobod gamodges iseTi fundamenturi uflebis SesazRudad, 

romelic 1-li damatebiT aris daculi. moxmobili iyo sxva saqmeebic, sadac 

aseve uaryofili iqna `erovnuli uSiSroebis~ farTo doqtrina. 

mosamarTle brenanma Tavis Tanmxvedr azrSi xazgasmiT aRniSna, rom 

azris gamoxatvis Tavisuflebis SezRudvis safuZveli SeiZleboda yofiliyo 

ara savaraudod, aramed – gardauvlad mosalodneli seriozuli ziani. 

saxelmwifos mTavari argumenti publikaciis SezRudvisa is iyo, rom mas 

`SeeZlo~, `SeiZleboda~ mieyenebina ziani erovnuli uSiSroebisaTvis. 1-li 

damatebisaTvis miuRebelia yovelgvari SezRudva, romelic zianis SesaZlo 

miyenebis varaudebsa da warmodgenebs emyareba. aSS-is sasamarTloebis Case 
law-s mixedviT, Zalian SezRuduli kategoriis saqmeebze SeiZleba 

gadailaxos publikaciisTvis dawesebuli SezRudvebi. aseT SemTxvevebTan 

mxolod maSin gveqneba saqme, roca qveyana `omis mdgomareobaSi~ imyofeba. 

akrZalvis dakanoneba unda emyarebodes xelisuflebis damajerebel da 

dasabuTebel mtkicebas, rom publikacia gardauvlad, uSualod da 

dauyovnebliv gamoiwvevs umZimes Sedegebs erovnuli uSiSroebisaTvis. 

mosamarTleebis uaiTisa da stiuartis Tanmxvedr azrSi aseve zianis 

seriozulobis aucileblobazea saubari: Cven gvjera, rom am dokumentebis 

gavrceleba gamoiwvevs erovnuli uSiSroebisaTvis arsebiTi zianis miyenebas. 

magram isic gvjera, rom aSS-is konstituciis 1-li damateba Zalian maRal 
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moTxovnebs ayenebs. xelisuflebam unda daamtkicos, rom cnobebis 

gamJRavneba gamoiwvevs sazogadoebrivi interesisadmi seriozuli da 

gamousworebeli zianis miyenebas. 1-li damateba uCveulod wonad 

gamarTlebas moiTxovs. 

zemoaRniSnuli formulirebani mowmoben, rom aSS-Si gamoxatvis 

Tavisuflebis SezRudvis dasaSvebulobis standartebi calkeuli 

kategoriis saqmeebze kidev ufro maRalia, vidre is saerTo minimaluri 

standarti, rasac gulisxmobs `aSkara da realuri safrTxis~ kriteriumi, 

ramdenadac, Sesabamis SemTxvevebSi uflebaSi Carevis gamarTlebulobis 

SesaZlo areali daviwroebulia iseTi damatebiTi pirobebis SemotaniT, 

rogoricaa, sazogadoebrivi interesisaTvis gamousworebeli zianis miyenebis 

safrTxe, anda aseTi Sedegis dauyovnebliv gamowvevis SesaZlebloba. 

aseT SemTxvevebTan mimarTebiT, kidev ufro Tamamad SeiZleba iTqvas, 

rom aSS-Si gamoxatvis Tavisuflebis SezRudvis gamarTlebulobis 

Sesafasebeli araerTi pirobiT daxunZluli kriteriumebi gacilebiT 

naklebi varirebis SesaZleblobas iZlevian da gacilebiT mokle rxevis 

amplitudas gulisxmoben, vidre evropuli `mwvave sazogadoebrivi 

saWiroebis~ SedarebiT ufro zogadi, abstraqtuli da garemoebebisda 

mixedviT metismetad cvladi Siraarsis formulireba. 

 

* * * 

aSS-is konstituciur samarTalSi sakuTriv `aucilebelis~ kategoriac 

farTod gamoiyeneba. konstituciis Tanaxmad, kongress SeuZlia miiRos ara 

yvela kanoni, romelTa miRebis uflebamosilebac gaaCnia, aramed mxolod 

iseTebi, romelTa miRebac aris `aucilebeli~ da `Sesabamisi~. konstituciis 

ganmartebebis Sesabamisad, sityva _ `aucilebeli~ mniSnelovnad zRudavs 

kongresis uflebamosilebas da aniWebs mas mxolod iseTi kanonebis miRebis 

uflebas, romlebic ukiduresad aucilebelia da. romelTa gareSec 

xelisufleba cariel cnebad gadaiqceoda. Tumca, isic unda aRiniSnos, rom 

aq arc iseTi ukiduresi SemTxvevebi igulisxmeba mxolod, rodesac 

Sesabamisi kanoni erTaderTi saSualebaa dasaxuli miznis misaRwevad da rom 

es mizani, romelsac kanonis miReba isaxavs, mis gareSe sruliad miuRwevadi 

iqneboda (M.Cullor v. Maryland 17 US 4 Wheat; 316. 414-414/1819). 
`aucilebelis~ kategoria gamoiyeneba konstituciuri uflebebis 

SezRudvis sferoSic. magaliTad, aSS-is uzenaesma sasamarTlom 

arakonstituciurad cno kanoni, romelic krZalavda arasavaWro xasiaTis 

sareklamo furclebsa da cnobebs, magram, bevr gamonakliss uSvebda 

(magaliTad – politikuri reklamebs). sasamarTlom imitomac scno es 

kanoni arakonstituciurad, rom, rogorc man aRniSna, xelisufleba ar 

ganicdida imis aucileblobas, rom mxolod zogierTi saxis reklama daeSva 

da ara yvelanairi.  

`aucileblis~ kategoria gamoyenebul iqna agreTve iseT Zalian 

mniSvnelovan sakiTxze, rogoricaa `adamianebisadmi araerTgvarovani 
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mopyrobis~ gamarTlebis dasabuTeba, rac uaRresad did sifrTxilesa da 

delikaturobas moiTxovda. 

es sakiTxi umniSvnelovanesia aSS-is konstituciis me-14 damatebis 

gamoyenebis TvalsazrisiT, romelic adamianebisadmi Tanabar mopyrobas 

moiTxovs. magram, aRiarebulia saxelmwifos Sesabamisi uflebac, saWiroebis 

SemTxvevaSi `araerTgvarovnad moepyras adamianebs~, rodesac es 

mniSvnelovani sazogadoebrivi interesiT aris ganpirobebuli. Sesabamisad, 

dRis wesrigSi dgeba aseTi araerTgvarovani mopyrobis gonivrulobis 

dasabuTeba, anu imis damtkiceba, Tu ratom iyo saxelmwifo iZulebuli, 

SeezRuda me-14 damatebiT gaTvaliswinebuli ufleba. magram, rodesac 

adamianTa klasifikacia Zalian saeWvoa (amis klasikuri magaliTia adamianTa 

rasobrivi niSniT dayofa _ `rasobrivi segregacia~), anda Seexeba romelime 

ZiriTadi uflebis ganxorcielebas (mag. xmis uflebas), aseT dros 

adamianebisadmi gansxvavebuli midgoma kidev ufro mkacri kriteriumiT 

fasdeba. swored aq aris gamoyenebuli `aucilebelis~ kriteriumi: 

saxelmwifom unda amtkicos, rom Sesabamisi kanoni, romelic adamianebisadmi 

gansxvavebul midgomas emyareba, Tu ratom iyo `aucilebeli~ ama Tu im 

sazogadoebrivi interesis dasacavad. amasTan, mocemul SemTxvevaSi 

`aucileblobis~ farglebi Zalian viwroa: saqmeSi Dunn v. Blumstein (405; 49; 
330; 1972) sakiTxi Seexeboda adamianTa sqesis mixedviT klasifikacias, ris 

gamoc, uzenaesma sasamarTlom daafiqsira damatebiTi kontrolis 

aucilebloba da miuTiTa, rom kanonebs, sadac nagulisxmebi iyo aseTi 

klasifikacia, mxars dauWerda mxolod im SemTxvevaSi, Tu isini 

moemsaxurebodnen Zalian mniSvnelovan sazogadoebriv miznebs da, amave 

dros, uSualod da arsebiTad iqnebodnen am miznis miRwevasTan 

dakavSirebuli. amave saqmeSi aSS-is uzenaesma sasamarTlom miuTiTa: Tuki 

arsebobs sxva gonivruli saSualebani mizanTa misaRwevad saxelmwifos 

konstituciurad daculi saqmianobisaTvis naklebi zianis miyenebiT, 

saxelmwifo ar unda wavides uflebaSi meti Carevis gziT da cdilobdes, 

SearCios naklebad radikaluri saSualebebi. rogorc vxedavT, es, 

faqtobrivad, uflebaSi `Tanazomieri Carevis~ moTxovnaa, romelic adamianis 

uflebaTa evropul samarTalSi aseve moiazreba, rogorc uflebaSi Carevis 

`Tanazomierebis~ Sefasebis umniSvnelovanesi komponenti. 

 

b) kanada 

 

`aucilebelisa~ da gansakuTrebiT `Tanazomierebis~ kategoriebi kargad 

aris damuSavebuli da gamoyenebuli kanadis konstituciur samarTalSic 

konstituciuri uflebebis darRvevis gamamarTlebeli SemTxvevebis 

dasabuTebisas. am mimarTebiT, gacilebiT ufro axloa kanadis 

konstituciuri samarTlis   debulebebi adamianis uflebaTa evropuli 

samarTlis Sesabamis debulebebTan, vidre amerikuli. 
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adamianis uflebaTa da TavisuflebaTa Sesaxeb 1982 wlis kanaduri 

qartia Tavisebur gagebas amkvidrebs konstituciuri uflebebis darRvevis 

gamamarTlebeli SemTxvevebisa. igi, aSS-is konstituciis msgavsad, uflebebs 

absoluturi formiT acxadebs, magram mis 1-l nawilSi CamoTvlili 

uflebebisa da Tavisuflebebis dacvas mxolod im gonivrul sazRvrebSi 

uzrunvelyofs, romlebic kanoniT aris nagulisxmebi da romlebic 

argumentebulad SeiZleba iyos gamarTlebuli Tavisufal da demokratiul 

sazogadoebaSi. 

saqmeTa mTeli wyebis ganxilvisas, kanadis uzenaesma sasamarTlom 

SeimuSava kriteriumi imis gansasazRvrad, rodis iqneba uflebis SezRudva 

argumentebulad gamarTlebuli. am saqmeTa Soris pirveli iyo saqme Regina 
v. Dakes (1986, 1 scr. 103). am saqmeSi sasamarTlo ixilavda statuts, romlis 

mixedviT, narkotikebis mflobel pirs evaleboda imis mtkiceba, rom mas ar 

inaxavda gasaRebis mizniT (Tu raRa Tqma unda aseTi pozicia ekava); anu, mas 

ekisra mtkicebis tvirTi. sasamarTlom miiCnia, rom es ar Seesabameboda 

udanaSaulobis prezumfcias: imis mtkicebis tvirTi, rom qartiiT 

uzrunvelyofili uflebebis SezRudva gonivrulia da argumentebulad 

gamarTlebuli demokratiul sazogadoebaSi, imis mxarezea, vis survilsac 

Seesabameba am SezRudvis mtkiceba. imisaTvis, raTa SezRudvebi aRiarebul 

iqnas, rogorc gonivruli da argumentebulad gamarTlebuli Tavisufal da 

demokratiul sazogadoebaSi, dakmayofilebuli unda iyos ori kriteriumi:  

pirveli: mizani, romelsac emsaxureba qartiiT gaTvaliswinebul 

uflebaTa SemzRudavi RonisZiebebi, unda iyos sakmarisad mniSvnelovani, 

raTa aman gaamarTlos konstituciuri uflebebis darRveva. amasTan, 

standarti unda iyos sakmarisad maRali – es mizani, rogorc minimumi, unda 

ukavSirdebodes problemebs, romlebic aqtualuri da mniSvnelovania 

Tavisufali da demokratiuli sazogadoebisaTvis. 

meore: rogorc ki mizani aRiarebulia sakmarisad mniSvnelovnad, mxarem, 

romelic uTiTebs uflebaTa SezRudvis SesaZleblobaze (e.i. saxelmwifom) 

unda aCvenos, rom SerCeuli saSualebebi gonivrulia da argumentebulad 

gamarTlebuli. amasTan, imisaTvis, rom dadgindes, aris Tu ara es 

saSualebebi `gonivruli da argumentebulad gamarTlebuli~, aucilebelia 

Catardes `Tanazomierebis~ analizi, romelic, Tavis mxriv sam mniSvnelovan 

komponents moicavs: 

1) miRebuli zomebi unda emsaxurebodnen dasaxuli miznis miRwevas. 

isini ar unda iyos TviTnebobis Sedegi, usamarTlo da dafuZnebuli 

iracionalur mosazrebebze. isini racionalurad unda ukavSirdebodnen 

mizans (zemoaRniSnul saqmeze sasamarTlom gaakeTa daskvna, rom statuti, 

romelzedac iyo saubari, marTalia, uzrunvelyofda Zalian mniSvnelovan 

sazogadoebriv interess, kerZod – narkotikebiT vaWrobis SezRudvas, 

magram Seqmnil prezumfciasa da mTavrobis mizans Soris ar iyo 

racionaluri kavSiri. amitom, statuti ar gamarTlda). 
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2) es RonisZiebebi, romlebic racionalurad ukavSirdebodnen mizans, 

rac SeiZleba ufro naklebad unda zRudavdnen Sesabamis uflebebsa Tu 

Tavisuflebebs; 

3) unda arsebobdes Tanazomiereba im RonisZiebebis Sedegebs Soris, 

romlebic zRudaven uflebebsa da Tavisuflebebs da im mizans Soris, 

romelic aRiarebulia `sakmarisad mniSvnelovnad~. 

gansakuTrebiT maRalia am mesame kriteriumis Sefasebis standarti. 

kanadis uzenaesi sasamarTlos azriT, maSinac ki, rodesac pirveli ori 

kriteriumi dakmayofilebulia, mainc SeiZleba aRmoCndes, rom im Sedegebis 

negatiurobis seriozulobis gamo, romlebic uflebaTa SezRudvel 

RonisZiebebs mohyva calkeuli pirebisa Tu pirTa jgufebisaTvis, es 

RonisZiebebi aRar CaiTvalos gamarTlebulad im miznebiT, romlebsac isini 

mowodebulia emsaxuros. `gonivruli da argumentebulad gamarTlebuli~, 

faqtobrivad, Tavis TavSi moicavs uflebis SezRudvis yvela ucilebel 

komponents. igi: 

a)  zRudavs im sazogadoebriv miznebs, romelTa dasacavad ufleba 

SeiZleba SeizRudos, awesebs ra Sesabamis standarts – mizani unda iyos 

sakmarisad mniSvnelovani; 

b) zRudavs im SemTxvevaTa wresac, rodesac ufleba SeiZleba 

SeizRudos Tundac sakmarisad mniSvnelovani miznis dasacavad, awesebs ra 

damatebiT SezRudvas – sakmarisad mniSvnelovani mizani unda 

ukavSirdebodes demokratiuli sazogadoebisaTvis mniSvnelovan da 

aqtualur problemebs. 

g) gansazRvravs uflebis SezRudvis sxva aucilebel pirobebs da 

evropuli `aucilebelisa~ da `Tanazomierebis~ TiTqmis identur 

kriteriumebs iyenebs. 

aqedan gamomdinare, SeiZleba iTqvas, rom uflebis SezRudvis kanaduri 

kriteriumis _ `gonivrulad da argumentebulad gamarTlebulis~ Sinaarsi 

moicavs evropuli kriteriumebis _ `aucilebelisa~ da `Tanazomierebis~ 

Sinaarss, magram igi ufro farToa, ramdenadac Tavis TavSi aerTianebs 

uflebis SuzRudvis yvela aucilebel pirobas, maT Soris _ im 

sazogadoebriv mizanTa gansazRvras, romelTa dasacavadac ufleba SeiZleba 

SeizRudos, rac, kanaduri qartiisagan gansxvavebiT, evropul konvenciaSi 

winaswar aris dadgenili da maTi gansazRvra ar xdeba Sefasebis raime 

kriteriumis gamoyenebis gziT. 

 

rac Seexeba arsebiT mxares – sad ufro maRalia uflebaTa dacvis 

standarti: arsebobs ramdenime aspeqti, romelebic met, Tundac formalur 

winapirobas qmnian saimisod, rom kanadaSi gamoxatvis Tavisuflebis dacva 

ufro maRali standartiT ganxorcieldes, vidre evropul konvenciaze 

dayrdnobiT: 

1) mxedvelobaSia is, rom kanadis uzenaesi sasamarTlos ganmartebis 

mixedviT, sazogadoebrivi miznis `sakmarisad mniSvnelovnad~ aRiareba 
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sakmarisi ar aris da aucilebelia, rom es mizani ukavSirdebodes 

demokratiuli sazogadoebisaTvis mniSvnelovan da aqtualur problemebs, 

rac TavisTavad, kidev ufro aviwroebs uflebaSi Carevis gamarTlebulobis 

SesaZlo areals. Cvens mier ver iqna moZiebuli kanadis uzenaesi 

sasamarTlos praqtikaSi Sesabamisi SemTxveva da ar mogveca SesaZlebloba, 

Segvefasebina, ramdenad mniSvnelovani SeiZleba iyos es damatebiTi SezRudva 

gamoxatvis Tavisuflebis daculobis miRali standartis uzrunvelsayofad 

da, ramdenad arsebiT gavlenas axdens igi saerTo fonze, an cvlis Tu ara 

mas, magram, TavisTavad, mainc mxedvelobaSi misaReb faqtorad gvesaxeba; 

2) gacilebiT ufro mniSvnelovania kanaduri `Tanazomierebis~ 

kriteriumis mesame komponenti, kerZod is moTxovna, rom SemzRudveli 

RonisZieba uflebas unda ayenebdes SesaZleblad minimaluri xarisxis zians. 

evropuli `Tanazomierebis~ principis gamoyeneba aseve gulisxmobs aseT 

mimarTebas. evropuli sasamarTlos Sesabamisi iurisprudencia mowmobs, rom 

evropuli sasamarTlo did mniSvnelobas aniWebs uflebaSi SeWris xarisxs 

da iTvaliswinebs arsebobda Tu ara uflebis ufro naklebad SemzRudveli 

RonisZiebebis gamoyenebis SesaZlebloba. magram es garemoebebi, mainc 

`Tanazomierebis~ Sefasebis mxolod erT-erTi orientiria da ara mkveTri 

da savaldebulo moTxovna SezRudvis gasamarTleblad. es ki met albaTobas 

qmnis saimisod, rom Tundac zogierT SemTxvevaSi, calkeul saqmeTa 

gadawyvetis dros SedarebiT dabali standarti iqnas gamoyenebuli. 

 

11.1.5. politikis sfero 

 

politikis sferoSi gamoxatvis Tavisuflebas iseve, rogorc evropaSi, 

aSS-sa da kanadaSic upiratesi dacva aqvs. saerToa is koncefciac, 

romelsac aseTi privilegia emyareba. es gaxlavT sazogadoebrivi interesis 

mqone sakiTxebze sajaro diskusiebis uzarmazari mniSvnelobis aRiareba 

Tavisufali da demokratiuli sazogadoebis funqcionirebisa da 

winsvlisaTvis. amave koncefcias eyrdnoba presis Tavisuflebis, agreTve 

deputatis sityvis Tavisuflebis gansakuTrebuli dacva da doqtrina, 

romelic Seexeba xelisuflebisa Tu calkeuli politikosebis kritikasa da 

difamaciuri gancxadebebisadmi araerTgvarovan mopyrobas imisda mixedviT, 

Tu vis Seexeba is _ mTel xelisuflebas, calkeul politikosebsa Tu 

kerZo pirebs. 

politikuri TviTgamoxatvis upiratesi dacvisa da mis SesazRudad 

ukiduresad maRali standartebis gamoyenebis aucilebloba SesaniSnavad 

axsna kanadis uzenaesi sasamarTlos yofilma mosamarTlem maklaxsinma: 

socialur da politikur sakiTxebze Sexedulebebis Tavisuflad da Riad 

gamoxatvis uflebas fuZemdebluri mniSvneloba aqvs Cveni demokratiisaTvis. 

mis gareSe SeuZlebelia mwvave diskusiebi politikisa da Rirebulebebis 

Sesaxeb. ufro metic – azris Tavisufali gamoxatvis gareSe SeuZlebelia 

davicvaT sxva uflebebic, rodesac SeuZlebelia mivmarToT sazogadoebrivi 
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azris sasamarTlos (anu sazogadoebis samsjavros). amave dros, yovelgvari 

SezRudva gamoxatvis Tavisuflebisa, unda iyos aucilebeli, gamarTlebuli 

da mTlianad Tavsebadi Tavisufali da demokratiuli sazogadoebis 

principebTan. magram, SezRudvebi, romlebic Seexebian socialuri da 

politikuri diskusiebis mgrZnobiare nervs, moiTxoven gansakuTrebulad 

frTxilad ganxilvas im safrTxis gaTvaliswinebiT, romelic 

dakavSirebulia aseTi diskusiisaTvis cenzuris dawesebasTan.13 

politikuri Sexedulebebis gamoxatvis Tavisuflebis gansakuTrebuli 

dacva da maT SesazRudad Zalian maRali standartebi aSS-Si sasamarTloebma 

daamkvidres da xelisuflebis sxva ganStoebebma advilad rodi gaiziares 

aseTi midgoma. Sesabamis sasamarTlo precedentebSi gamoTqmuli ideebi da 

Sexedulebebi, konstituciis 1-li damatebis ganmartebani, maTi Sesabamisi 

iuridiuli normebi Tu debulebebi uaRresad faseul nawils warmoadgenen 

aSS-is konstituciuri samarTlisa da universaluri da sayovelTao 

Rirebulebis – `Tavisuflebis~ dacvis WrilSi ganixileba. 

amis yvelaze naTeli ilustraciaa droSis saqme (Texas v. Jonson, 1989). 
1984 wels dalasSi, respublikuri partiis saerTo-amerikuli yrilobis 

dros, jonsoni monawileobda demonstraciaSi aSS-is maSindeli prezidentis 

r.reiganis winaaRmdeg, ra drosac sajarod daswva aSS-is droSa. jonsoni 

gaasamarTles da miusajes 1 wliT patimroba da 2000$ jarima. 
aSS-is uzenaesma sasamarTlom daadgina, rom texasis Statis 

xelisuflebas ar hqonda ufleba, sisxlis samarTlis devna aReZra im 

adamianis winaaRmdeg, romelmac, politikuri protestis niSnad, 

respublikuri partiis konventis dros daswva amerikuli droSa. 

gadawyvetilebaSi miTiTebulia: `droSis SeuracxyofisaTvis konstituciuri 

dacva… aris dadastureba Tavisuflebis principisa, romelsac droSa 

ganasaxierebs~. mosamarTle brenanma Tavis Tanmxvedr azrSi aRniSna: `Cveni 

dRevandeli gadawyvetileba ki ar daakninebs, aramed, piriqiT, gaaZlierebs 

da aamaRlebs im rangs, romliTac droSa damsaxurebulad sargeblobs  

Cvens sazogadoebaSi. es gadawyvetileba adasturebs Tavisuflebisa da 

Semwynareblobis princips da amtkicebs faqts, rom iseTi kritikuli azris 

daSveba Cveni mxridan, rogoric braldebulma gamoxata, warmoadgens Cveni 

Zlierebis wyaros.~14 

am gadawyvetilebis pasuxad, amerikis kongresma miiRo kanoni, romelic 

danaSaulad acxadebda droSis Segnebulad ganadgurebas, damaxinjebas, 

fizikur Seuracxyofas, dawvas, iatakze an miwaze Senaxvas an fexebiT 

gaTelvas. 1990 wels aSS-is uzenaesma sasamarTlom es kanonic 

antikonstituciurad cno da miuTiTa: `droSis SeuracxyofisaTvis 

dasjadoba, amcirebs im Tavisuflebis Sinaarsis simdidres, romelic 

                                                           
13
 ix. Redish M. The Value of the Free Speech 1982. 

14 Constitutional Law. Cases-Comments – Questions, (seventh edition; William B.Lockhart; Yale Kamisar; Jesse H.  
  Chopper; Steven H. Shiffrin. American Casebook Series, Westpublishing Co. St. Paul. Minn. 1991. 
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uzrunelyofs am simbolosadmi xalxis pativiscemasa da mowiwebas (US v. 
Eichman; 1990). 

yvela im saqmeze dakavebuli pozicia, romlebic politikuri 

protestis gamoxatvas Seexeboda, iseve, rogorc sxva saqmeebze miRebuli 

gadawyvetilebani, sadac xelisuflebis kritikis uflebis dacvaze iyo 

saubari, eyrdnoba aSS-Si, iseve, rogorc evropaSi aRiarebul princips, rom 

`xelisuflebis mwvave kritika nebadarTulia~. politikuri protestis 

gamoxatvac swored am WrilSi ganixileba da miCneulia, rogorc 

`saxelmwifos administraciul Tu sxva politikasTan SeuTanxmeblobis 

gamovlenis saSualeba~ calkeul adamianTa mxridan. 

politikuri protestis gamoxatvis dacvasTan dakavSirebiT, aSS-is 

uzenaesi da sxva sasamarTloebis praqtika Tanmimdevruli da erTgvarovania. 

sxvdasxva dros, sxvadasxva saqmeTa ganxilvis dros konstituciis 1-li 

damatebis ZaliT, daculad gamocxadda protestis gamoxatvis sxvadasxva 

formebi, maT Soris: studentTa da moswavleTa uari aSS-is droSisaTvis 

ficis micemaze religiur Tu politikur mosazrebaTa gamo; maT mier Savi 

yelsaxvevebis tareba protestis niSnad; zangebis mjdomare aqcia `TeTr 

raionebSi~ rasobrivi segregaciis winaaRmdeg; qurTukis tareba samxedro 

gawvevebisadmi uaryofiTi da Seuracxmyofeli damokidebulebis 

gamomxatveli lozungebiT; neo-nacisturi jgufebis marSireba sasamarTlos 

Senobis win da ebraul raionebSi da sxv. (es saqmeebi Cven zemoTac 

movixsenieT, roca moqmedebiT azris gamoxatvis specifikas SevexeT). Tumca, 

isic unda aRiniSnos, rom politikuri SexedulebebiT motivirebuli 

protestis gamoxatvis yovelgvari forma Tu saSualeba rodi ganixileba 

konstituciurad. Tu protestis gamomxatveli moqmedeba raime 

marTlsawinaaRmdego qmedebiT xdeba, is ar aris daculi 1-li damatebiT. 

magaliTad, aSS-is uzenaesma sasamarTlom konstituciurad cno kanoni, 

romelic krZalavda saxelmwifo sakuTrebisa da erovnuli Zeglebis 

dangrevasa Tu ganadgurebas, Tundac is politikuri SexedulebiT yofiliyo 

nakarnaxevi. erTaderTi SemTxveva, romelic am logikidan nawilobriv 

amovardnilia, Seexeboda saqmes, sadac aSS-is uzenaesma sasamarTlom 

konstituciurad cno kanoni, romelic krZalavda armiaSi gasawvevi 

ordenebis dawvas imis miuxedavad, rom es moqmedeba gamoxatavda 

ukmayofilebas vietnamSi aSS-is samxedro Carevis gamo. rogorc Cans, aseTi 

midgoma nakarnaxevi iyo SeiaraRebuli Zalebis sferoSi wesrigis dacvis 

gansakuTrebuli aucileblobiTa. 

 

11.1.6. difamacia 

 

axla pasuxi gavceT imas, Tu rogoria difamaciis winaaRmdeg 

sarCelebis dakmayofilebis SesaZleblobebi aSS-is konstituciuri 

samarTlisa da adamianis uflebaTa evropuli samarTlis mixedviT. 
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amerikul konstituciur samarTalSi es problema, uwinaresad 

difamaciuri gancxadebis avtoris bralis sakiTxs ukavSirdeba. amasTan, imis 

mixedviT, Tu vis Seexeba saqme, saxelmwifo moxeles Tu kerZo pirs, 

midgomebi gansxvavebulia. 

rogorc aSS-s konstituciur samarTalSi, adamianis uflebaTa evropul 

samarTalis msgavsad, gabatonebulia Tvalsazrisi, rom dasaSvebi kritikis 

farglebi politikosis mimarT ufro farToa, vidre kerZo piris mimarT.  

midgomaTa sxvadasxvagvaroba aSS-is uzenaesma sasamarTlom kargad 

gamohkveTa Tavis gadawyvetilebaSi saqmeze Gertz v. Robert Welch (inc 418, 45 
323; 1994): CvenTvis rTuli ar aris ganvasxvavoT mosarCeleebi difamaciis 

saqmeze. difamaciis TiToeuli msxverplisaTvis dacvis pirveli saSualeba 

TviTSvelaa _ arsebuli SesaZleblobis gamoyeneba sicruis uarsayofad an 

Secdomis gasasworeblad, raTa minimumamde iqnas dayvanili reputaciisadmi 

miyenebuli ziani. saxelmwifo Tanamdebobis pirebsa da sxva sazogado 

moRvaweebs, Cveulebriv, aqvT gacilebiT meti xelmisawvdomoba informaciis 

efeqtianad gavrcelebisa da, Sesabamisad _ meti realuri SesaZlebloba, win 

aRudgnen maTi reputaciis Selaxvas, vidre kerZo pirebs. kerZo pirebi 

ufro daucvelni arian da maSasadame, saxelmwifos daintereseba maT 

dasacavad, ufro maRalia. masobrivi informaciis saSualebebs ufleba aqvT 

gamodiodnen im Sexedulebidan, rom saxelmwifos Tanamdebobis pirebma da 

sazogado moRvaweebma nebayoflobiT dauSves, rom maT winaSea didi safrTxe 

zianisa, rac SeiZleba miiRon difamaciuri gancxadebebisagan, vinaidan maT 

TavianT Tavze aiRes `saxelmwifos marTvis gavleniani roli~, rac ar 

iTqmis kerZo pirebze, romelTac aranairad ar uTqvamT uari TavianTi 

keTili saxelis dacvaze. amitom, isini pirvel rigSi imsaxureben zianis 

anazRaurebas~.15 analogiuri Sinaarsis araerTi ganmarteba SeiZleba 

moviZioT evropuli sasamarTlos gadawyvetilebebsa da ganCinebebSi.16 

Sesabamisi amerikuli konstituciuri doqtrina metismetad zRudavs 

sarCelebis dakmayofilebis SesaZleblobas difamaciisaTvis iseTi 

gamocemebis mimarT, romlebic aqveyneben savaraudod cilismwameblur 

gancxadebebs saxelmwifo Tanamdebobis pirebis an sxva sazogado moRvaweTa 

mimarT. aseTi sarCeli rom dakmayofildes, mosarCelem unda daamtkicos, 

rom gancxadeba gakeTda `realuri boroti ganzraxviT~. amasTan, `realuri 

boroti ganzraxvis~ cneba farTod aris ganmartebuli da moicavs rogorc 

im SemTxvevebs, rodesac gancxadebis avtorma danamdvilebiT icoda mis mier 

gavrcelebuli informaciis sicrue, agreTve, im SemTxvevebsac, rodesac man 

Segnebulad Tu upasuxismgeblod gverdi auara am informaciis namdvilobis 

                                                           
15 Constitutional Law, Cases-Comments-Questions (seventh edition) American Casebook Series, Westpublishing Co.  
   1991. 
16 magaliTad, erT-erT avstriul saqmeSi, romelic Seexeboda politikuri moRvawis mimarT gazeTSi 

kritikuli Sinaarsis statiaTa serialis gamoqveynebas mis fotosuraTebTan erTad, evropulma 

sasamarTlom, romelmac saCivari miuReblad cno, miuTiTa, rom Sesabamisi pirovneba `warmoadgenda 

politikoss, eweoda politikur saqmianobas da valdebuli iyo mTlianad etarebina misi Sedegebis 

tvirTic~. Krone Verlag GmbH&Co. KG v. Austria; judgment of 26 February 2002. 



 417

gamorkvevas. TavisTavad `informaciis sicrue~ ki srulebiTac ar aris 

miCneuli `realuri boroti ganzraxvis~ damadasturebel sakmaris 

mtkicebulebad. gaaCnia, ra konteqstSi iqna Sesabamisi gancxadebebi 

gamoTqmuli da ra mizans isaxavdnen isini. magaliTad, Tavisufali 

politikuri debatebis dros gamoTqmuli mcdari mtkicebebi da informacia 

xelisuflebisa da funqcionerebis Sesaxeb, zianis anazRaurebas ar 

eqvemdebareba.  

es pozicia aSS-is uzenaes sasamarTloSi pirvelad gamoikveTa 1964 

wels saqmis New York Times v. Sullivan (376; US; 252 1964) ganxilvisas. es 

saqme Seexeboda policiels alabamas Statidan, romelic uCioda gazeTs. 

gazeTSi gamoqveynebul statiaSi saubari iyo policielTa mxridan teroris 

uprecedento talRaze zangTa moZraobis gamo martin luTer kingis 

dasacavad. policieli miuTiTebda, rom mis winaaRmdeg braldebis erTi 

nawili iyo yalbi. aSS-is uzenaesma sasamarTlom ganmarta, rom 

konstituciiT dacvas eqvemdebareboda ara marto `abstraqtuli diskusia~, 

aramed `gacxarebuli kamaTic~ da rom mcdari mtkicebebi garduvalia 

Tavisufali debatebis dros. mosamarTle uiliam brenani werda: `Cven am 

saqmes vixilavT im principis sruli aRiarebis fonze, rom politikuri 

debatebi unda iyos Tavisufali da Ria; dasaSvebia mwvave, gamaRizianebeli, 

usiamovno da mkvaxe Tavdasxmebi xelisuflebasa da funqcionerebze~. 

sasamarTlom daadgina, rom informaciis sicrue ar abrkolebs dacvas da 

rom Tavisufali kamaTis msvlelobis dros mcdari gancxadebebi garduvalia 

da isini daculi unda iyos sarCelebisagan, raTa azris gamoxatvis 

Tavisuflebas hqondes `sahaero sivrce, romelic mas esaWiroeba… 

gadarCenisaTvis~. 

amave saqmeze sasamarTlom daimowma jon stiuart milis 1859 wlis 

traqtati `Tavisuflebis Sesaxeb~, sadac naTqvamia, rom `yalb 

gancxadebebsac SeuZliaT faseuli wvlili Seitanon sazogadoebriv 

debatebSi, radgan misgan warmodgeba ufro gamokveTili Sexeduleba 

simarTleze, rac sicruesTan misi dapirispirebiT xdeba~.17 

saboloo jamSi, sasamarTlom SeimuSava kriteriumi: imisaTvis, rom 

sityvis Tavisufleba SevaTavsoT funqcioneris keTili saxelis dacvis 

interesTan, _ aikrZalos sajaro funqcioneris kritikisaTvis zianis 

anazRaureba, Tu funqcioneri ar daamtkicebs, rom gamonaTqvams hqonda 

`realuri boroti ganzraxva~ (actual malice). es principi gaxda 

saxelmZRvanelo momdevno difamaciis saqmeebze. 

sami wlis Semdeg (1967 wels) uzenaesma sasamarTlom es principi 

gaavrcela sazogado moRvaweebzec (kerZod – gamoCenil mwerlebze, 

mxabiobebze, televiziis muSakebze). 

                                                           
17 janda, beri, goldmeni. `amerikuli demokratia: aSS xelisufleba da politikuri procesi~. Tb. 1995. 
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rac Seexeba kerZo pirebs, difamaciis winaaRmdeg sarCelis mosagebad 

maT unda daamtkicos bralis, rogorc faqtis arseboba. maSasadame, mopasuxe 

unda moqmedebdes, sul mcire – daudevrobiT mainc. 

adamianis uflebaTa evropul samarTalSi difamaciuri gancxadebis 

avtoris brals aseve eniWeba didi mniSvneloba, magram `braleulobis~ 

moTxovna ase mkveTrad dayenebuli ar aris. SeiZleba iTqvas, rom igi 

moculia imis SefasebiT, daarRvia Tu ara pirma gamoxatvis 

Tavisuflebisagan `ganuyofeli movaleobani da pasuxismgebloba~, romelTa 

Sinaarsi da moculoba gansxvavdeba imis mixedviT, vis mier, vis mimarT aris 

gamoTqmuli kritika, anda ra sakiTxs Seexeboda. rodesac saqme 

politikosebs, maT Soris saxelmwifos maRali Tanamdebobis pirebs Seexeba, 

romelTa mimarTac `dasaSvebi kritikis~ farglebi Zalian farToa, isedac 

Zalze garTulebulia maT mimarT gamoTqmuli kritikis SezRudvis 

gamarTlebulobis Sansi, magram yvela danarCen SemTxvevaSi, es aqtiurad 

ukavSirdeba imis gansazRvras `SefasebiT msjelobasTan~ hqondaT saqme Tu 

`faqtebis gadmocemasTan~. saSualo da dabali rgolis saxelmwifo 

moxeleebis, agreTve, kerZo pirebTan mimarTebaSi, Tu saqme faqtebis 

gadmocemas Seexeba, evropuli sasamarTlo aucileblad miiCnevs, rom 

gancxadebis avtorma daamtkicos Tavisi braldebis safuZvlianoba garkveuli 

xarisxiT mainc. anu igi valdebulia warmoadginos Tavisi braldebis sul 

mcire, _ soliduri faqtobrivi safuZveli. aseTi midgoma difamaciis 

saqmeebSi mosarCeleebs gacilebiT ukeTes poziciaSi amyofebs, vidre aSS-Si, 

sadac mopasuxis braleulobis damtkicebis tvirTi mosarCeleebs ekisrebaT. 

es momenti principulad ganasxvavebs erTmaneTisagan amerikul da evropul 

midgomebs. SeiZleba iTqvas, rom evropuli sasamarTlo ufro met angariSs 

uwevs reputaciis uflebis mniSvnelobas da misi midgoma ufro zomieria 

(da iqneb, – ufro samarTlianic), vidre aSS-is uzenaesi sasamarTlosi.18 

aSS-Si reputaciis uflebis saziano balansis Camoyalibebas Zalze xSirad 

swored is garemoeba uwyobs xels, rom yovelTvis ioli rodia mosarCelis 

mier difamaciuri gancxadebis avtoris `boroti ganzraxvis~ dadastureba, 

rac erTaderTi gzaa sarCelis mosagebad. 

rodesac sakuTriv imis garkvevaa garTulebuli, `faqtebis gadmocemas~ 

Seexeboda saqme Tu `Sefasebis msjelobas~ aSS-s sasamarTloebi, evropuli 

sasamarTlos msgavsad, iqiTken ixrebian, rom Sesabamisi `gamoxatva~ 

`SefasebiT msjelobad~ miiCnion da sakiTxi gamoxatvis Tavisuflebis 

sasargeblod da reputaciis uflebis sazianod gadawyviton. daaxloebiT 

erTgvarovania midgoma iseT `SefasebiT msjelobasTan~ mimarTebaSic, 

romlebic faqtebs Seexeba da konkretul braldebas gulisxmobs. evropuli 

sasamarTlos iurisprudenciis mixedviT, aseTi `SefasebiTi msjeloba~ 

Sesabamisi xarisxiT damtkicebas eqvemdebareba. 

                                                           
18 Mc. Vicar v. United Kingdom, judgement of 7 May 2002. Nikula v. Finland, judgment of 14 March 2002. Cump n  
and M zare v. Romania .judgment of 17 December 2004. 
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amerikuli konstituciuri samarTali aseve diferencirebul midgomas 

iyenebs: rodesac aSS-is uzenaesi sasamarTlo ixilavda konstituciis 1-li 

damatebis gamoyenebis sakiTxs iseT SemTxvevebSi, rodesac sakiTxi Seexeboda 

ara faqtebis gadmocemas, aramed Sexedulebebis gamoxatvas, man uarhyo 

mosazreba, rom unda arsebobdes absoluturi dacva yovelgvar sarCelze 

Sinaarsis miuxedavad. kerZod, saqmis Milkowich v. Lorain Journal (484; US, 1 
1990) ganxilvisas, sasamarTlom calke kategoriad gamohyo iseTi azris 

gamoxatva, romelic uSualod faqtebs ukavSirdeba. `zogierTi gamoxatva 

SeiZleba amtkicebdes pirdapir sicrues, magram gamoxatuli iyos azris 

formiT, romelic pirovnebas aranakleb zians SeiZleba ayenebdes, vidre 

pirdapiri sicrue. (magaliTad: `joni matyuaraa~ - es yalbi faqtis 

mtkicebaa. magram `me mgoni joni matyuaraa~ _ es azria, magram iseTive 

mavne). sasamarTlom daadgina, rom aseT SemTxvevaSi, sarCeli moigebda, Tu 

mosarCele daamtkicebda, rom mopasuxe moqmedebda bralis im xarisxiT, rac 

sakmarisad CaiTvleboda konkretul garemoebebSi.19 

arsebuli zogierTi gansxvavebis miuxedavad, saboloo jamSi, gabedulad 

SeiZleba iTqvas, rom aSS-is uzenaesi sasamarTlosa da adamianis uflebaTa 

evropuli sasamarTlos praqtika gamoxatvis Tavisuflebisa da individis 

reputaciis uflebaTa dapirispirebis gadaWrisa imis maCvenebelia, rom 

orive sistemaSi prioriteti, saboloo jamSi, mainc gamoxatvis 

Tavisuflebas eniWeba da reputaciis ufleba xSirad ewireba demokratiuli 

sazogadoebis am umniSvnelovanes dasayrdens.  

 

 

 

11.1.7. presis Tavisufleba 

 

amerikuli konstituciuri samarTali adamianis uflebaTa evropuli 

samarTlis msgavsad, politikuri da sazogadoebrivi interesebis mqone 

sakiTxebze sajaro debatebisa da aqedan gamomdinare – presis rolis 

(sazogadoebis modaraje nagazi) uzarmazari mniSvnelobis gamo, 

gansakuTrebul dacvas aniWebs presis Tavisuflebas da mis SesazRudad 

ukiduresad maRal standartebs iyenebs; miT ufro, iseTi publikaciebis 

mimarT, romlebic xelisuflebis kritikas, calkeul Tanamdebobis pirTa 

qedebebs anda sazogadoebrivi interesis sxva sakiTxebs Seexeba.  

saqmeSi FCC v. League of Women Voters (468, US, 364; 375 1984) aSS-is 
uzenaesma sasamarTlom ganmarta: `cnobebis miwodeba iseT sakiTxze, 

romelic sazogadoebrivi interesis sagans warmoadgens, imsaxurebs 

uaRresad mkacr dacvas pirveli damatebis Tanaxmad~.20 

                                                           
19 R.Blanpail, Judicial Review, American Constitutional Law in International Encyclopedia of Law. part II. ch.5. “The 
Judicial”, Kluwer. 1993. 
20 Constitutional Law; Cases-Comment-Questions (seventh edition) American Casebook series. 1991. 
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aSS-is uzenaesi sasamarTlos mosamarTle Carlz evans hiuji werda: 

`faqtia, rom presis Tavisufleba SeiZleba borotad iqnas gamoyenebuli 

vinme garewris, skandalis msurvelis mier, magram es arafriT ar niSnavs 

imas, rom naCqarevad SevzRudoT presis Tavisufleba, rodesac saqme 

Tanamdebobis pirTa araswor qmedebebs Seexeba~.21 akrZalvis sxva 

gamamarTlebeli safuZveli ar arsebobs; daculia saidumlo, 

konfidencialuri informaciis gamoqveynebac. kerZod: aRiarebulia, rom, 

marTalia, konfdencialuri informacia eqvemdebareba dacvas, magram rogorc 

ki es informacia xelSi Cauvardeba presas – kerZo organizacias, imis 

miuxedavad, iarsebebs Tu ara nebarTva mis publikaciaze, xelisuflebas 

aRar Seswevs Zala xeli SeuSalos publikacias, Tuki ver SeZlebs 

sasamarTlos winaSe imis demonstrirebas, rom am informaciis publikacia 

gardauvlad da  dauyovnebliv gamoiwvevs pirdapir da seriozul zians. 

amasTan, zianad ar ganixileba informaciis gamoqveynebis Sedegad mTavrobis 

damcireba xalxis TvalSi, anda misdami xalxis ndobis dakargva. amitom, 

mosarClis mxridan imis mtkiceba, rom publikacia aseT zians gamoiwvevs, 

sakmarisi ar aris mis asakrZalad. amis sailustraciod sakmarisia 

gavixsenioT zemoT ukve moxseniebuli cnobili pentagonis saqme (New York 
Times Company v. United States (1971)), romelic Seexeboda pentagonis 

masalebs vietnamSi aSS-is politikis Sesaxeb. mosamarTle bleki am 

gadawyvetilebaze Tavis Tanmxvedr azrSi werda: presa, maSinac da axlac, 

unda emsaxurebodes marTulebs, da ara mmarTvelebs22 (rogorc viciT, 

daaxloebiT aseTivea evropuli sasamarTlos midgoma. igi ikvlevs, Tu ra 

realuri ziani SeiZleboda moetana ama Tu im konfidencialuri informaciis 

gamJRavnebas Sesabamis drosa da viTarebaSi).23 evropuli sasamarTlos 

iurisprudanciis msgavsad, aSS-is konstituciuri samarTali aseve qmnis 

presis Tavsuflebis dacvis sxva garantiebsac, maT Soris Jurnalistebis 

uflebas, ar gaTqvan informaciis wyaro. 

erTgvarovania presisaTvis (da saerTod masmediisTvis) wayenebuli 

moTxovnebic. magaliTad, orivegan miCneulia, rom saxelmwifos SeuZlia 

kontroli gauwios presas, radiosa da televizias da mosTxovos 

`samarTlianobis doqtrinis~ gatareba, romelic avaldebulebT maT, eTerSi 

gauSvan gansxvavebuli da dapirispirebuli ideebi, Tuki sakiTxi 

sazogadoebisaTvis mniSenlovan interesebs Seexeba. 

dabolos, presis TavisuflebasTan dakavSirebuli kidev erTi 

saintereso doqtrinis Sesaxeb: saerTo samarTlis qveynebSi da uwinaresad, 

aSS-sa da inglisSi, damkvidrebulia e.w. `kvalificiuri privilegiis~ 

doqtrina, romlis arsic isaa, rom presis publikacia `kvalificiur 

privilegias~ miiRebs (anu, Zalze didi albaTobiT iqneba daculi), Tu igi 

sajaro interesis sagans Seexeba. aqve unda aRiniSnos, rom miuxedavad imisa, 

                                                           
21 Hughes Charls Evans, miTiTebuli naSromi, gv.138. 
22 R.Blanpail, Judicial Review, American Constitutional Law in International Encyclopedia of Law. 1995. 
23 magaliTisaTvis ix. Observer and Guardian v. The United Kingdom, judgment of 26 November 1991. 
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rom inglisis saerTo samarTalSi `kvalificiuri privilegiis~ sakiTxebi 

kargadaa damuSavebuli, es Tema dResac ipyrobs yuradRebas. gamoTqmulia 

araerTi saintereso mosazreba `kvalificiuri privilegiis~ doqtrinis 

modificirebis mimarTulebiT. magaliTad, difimaciis cnobili ingliseli 

specialisti, saapelacio sasamarTlos yofili mosamarTle ser braien 

neilsis azriT, imisaTvis, rom statiam `kvalificiuri privilegia~ miiRos, 

sakmarisi ar aris, rom igi sazogadoebrivi interesis sagans Seexebodes. 

misi SexedulebiT, aseve aucilebelia, rom sakuTriv aseTi statiis 

gamoqveynebac sazogadoebriv interess Seadgendes. amave dros, igi miiCnevs, 

rom sasamarTlos mxridan Sefasebis dros, am garemoebebis sadaod miCnevis 

SemTxvevaSi, yovelgvari eWvi statiis sasargeblod unda gadawydes.24 

`kvalificiuri privilegiis~ doqtrina, Tavisi arsiTa da suliskveTebiT, 

mTlianad Seesabameba saerTo-evropul praqtikas, Tumca adamianis uflebaTa 

evropul iurisprudenciaSi aseTi terminologia TiTqmis ar aris 

gamoyenebuli. 

 

11.1.8. erovnuli uSiSroebis dacva 

 

uaRresad sainteresoa aSS-is konstituciuri samarTlisa da adamianis 

uflebaTa evropuli samarTlis poziciebis urTierTSejereba erovnuli 

uSiSroebis dacvis sferoSi gamoxatvis Tavisuflebis SezRudvis 

farglebTan mimarTebaSi.  

rogorc viciT, adamianis uflebaTa evropuli sasamarTlo erovnuli 

uSiSroebis sferos specifikidan gamomdinare, am miznis dasacavad 

gamoxatvis TavisuflebaSi saxelmwifos mxridan Carevis aucileblobis 

sakiTxSi, erovnul xelisuflebas Sefasebis Tavisuflebis farTo ares 

aniWebs, am mizniT gamoxatvis Tavisuflebis SezRudvas ufro meti xarisxiT 

miiCnevs SesaZleblad da ar iyenebs Zalian maRal standartebs. 

aSS-Si ki piriqiT, maRali standartebia da am mizniT gamoxatvis 

Tavisuflebis SezRudvis gamarTlebuloba ar aris ufro advilad 

dasasabuTebeli, vidre sxva SemTxvevebSi. amis Tqmis safuZvels Cven ori 

garemoeba gvaZlevs. jer erTi, aSS-is uzenaesma sasamarTlom uarhyo 

`erovnuli uSiSroebis~ farTo doqtrina; miiCnia, rom `uSiSroeba~ Zalze 

farTo da bundovani cneba iyo da is yovelTvis ver gamodgeboda iseTi 

fundamenturi uflebis xelyofis gasamarTleblad, rogorsac gamoxatvis 

Tavisufleba warmoadgenda. meore, man pentagonis zemoxsenebul saqmeSi 

Zalian maRali standartebi daadgina: erovnuli uSiSroebis dasacavad 

gamoxatvis Tavisuflebis SezRudva dasaSvebad CaiTvleboda mxolod maSin, 

Tu igi gardauvlad, uSualod da dauyovnebliv gamoiwvevda umZimes 

Sedegebs erovnuli uSiSroebisaTvis. TavisTavad is aris sagulisxmo, rom 

seriozuli Sedegebis gardauvlad, uSualod da dauyovnebliv dadgomis 

                                                           
24 ix.:. Sir Brian Neils,  Qualified Privilege and the Press, gazeTi “The Times”, 18 ianvari, 2000 weli. 
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safrTxe, rogorc gamoxatvis Tavisuflebis SezRudvis gamarTlebulobis 

saerTo kriteriumi, araerTi kategoriis saqmisaTvis, swored erovnuli 

uSiSroebis interesTan mimarTebaSi iqna SemuSavebuli da, umravles 

SemTxvevaSi, am uflebis sxva RirebulebebTan konfliqtis gadawyvetis 

drosac gamoiyeneba. 

aSS-is uzenaesi sasamarTlos Sesabamisi ganmartebebis Tanaxmad, 

erovnuli uSiSroebis dasacavad gamoxatvis Tavisuflebis SezRudvis 

dabali standartebis gamoyeneba mxolod im SemTxvevaSia SesaZlebeli, 

rodesac qveyana omis mdgomareobaSia da gamoxatvis Tavisuflebis srulad 

ganxorcielebas gauTvaliswinebeli, moulodneli da umZimesi Sedegebi 

SeiZleba mohyves qveynis uSiSroebisaTvis. 

is, rac sadavod iTvleba amerikis konstituciur samarTalSi erovnuli 

uSiSroebis dasacavad gamoxatvis Tavisuflebis saxelmwifos mxridan 

SezRudvis sferoSi, dakavSirebulia im eWvebTan, SeuZlia Tu ara 

sasamarTlos, adekvaturad da sworad Seafasos, an SeuZlia Tu ara 

saerTod, Seafasos, Tu ramdenad seriozuli ziani SeiZleba miayenos 

gamoTqmulma azrma Tu gavrcelebulma informaciam erovnul uSiSroebas, 

xom ar aris es arakompetenturi SeWra aRmsrulebeli xelisuflebis 

funqciebSi, romelic pasuxismgebelia erovnuli uSiSroebis dacvaze. 

aseTi Sexedulebebi gamomdinareobs aSS-is konstituciur samarTalSi 

damkvidrebuli e.w. politikuri sakiTxis doqtrinidan, romlis mixedviT, 

sasamarTlo, romelic Tavis saqmianobaSi iuridiuli kategoriebiT 

xelmZRvanelobs, ar unda Caerios politikur gadawyvetilebaTa SefasebaSi, 

romlebic miRebulia politikuri organos mier politikur sakiTxTa 

gadawyvetisaTvis misaRebi kategoriebis, kriteriumebisa da standartebis 

gamoyenebiT. swored politikuri sakiTxis doqtrinas emyareba is, rom aSS-

Si sasamarTlo kontroli ar vrceldeba kongresis zogierT iseT 

gadawyvetilebaze, romlebic wminda politikuri xasiaTisaa da warmodgeba 

xalxis winaSe misi politikuri pasuxismgeblobidan. magaliTad, aseTi 

sasamarTlo kontroli ar vrceldeba kongresis gadawyvetilebaze ama Tu im 

Tanamdebobis piris impiCmentis sakiTxze misi wminda politikuri bunebis 

gamo. isic sagulisxmoa, rom aSS-is uzenaesma sasamarTlom, politikuri 

sakiTxis doqtrinaze dayrdnobiT, TviTon Tqva uari, gaevrcelebina 

sasamarTlo kontroli senatis impirCentis verdiqtze, rodesac erT-erTma 

impiCirebulma Tanamdebobis pirma mas Sesabamisi gancxadebiT mimarTa.25 

erovnuli uSiSroebis dasacavad aRmasrulebeli xelisuflebis mier 

gamoxatvis Tavisuflebis SezRudvis gadawyvetilebaze sasamarTlo 

kontrolis gamoricxvis SesaZleblobas aSS-is uzenaesi sasamarTlos 

zogierTi mosamarTlec iziarebs. pentagonis dokumentebis saqmeze 

mosamarTleTa erTma nawilma, kerZod, umciresobaSi darCenilma samma 

mosamarTlem (mosamarTleebi harlani, bergeri, blekmuni) Seadgina 

                                                           
25 Berger Raoul; Impeachment – The Constitutional Problems Harvard University Pressw 1971. gv.166. 
  Gerhardt T. Michael: The Federal Impeachment Process – a Constitutional and Historical Analysis, Prinston, 1995. 
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gansxvavebuli (araTanmxvedri) azri, romelSic  vkiTxulobT: davis arsi 

Seexeba sagareo politikis sferoSi uflebamosilebaTa wres. sasamarTlos 

SeuZlia saxelmwifos mosTxovos, daamtkicos, rom masalebis gamJRavneba 

gamousworebel zians miayenebs erovnul uSiSroebas, magram sasamarTlos ar 

SeuZlia TviTon imsjelos imaze, ra ziani SeiZleba miayenos mocemuli 

informaciis gamJRavnebam erovnul uSiSroebas. aRmasrulebeli 

xelisuflebis gadawyvetilebani sagareo politikis sferoSi, razedac is 

pasuxismgebelia xalxis winaSe, Tavisi arsiT, politikuri sakiTxia da ara 

iuridiuli. Cveni konstituciis Sesabamisad, aseTi gadawyvetilebani 

politikuri xelisuflebis prerogativaa. aseTi gadawyvetilebani 

gamoirCevian sirTuliTa da delikaturobiT da maT misaRebad movlenaTa 

ganWvretis gansakuTrebulad didi unaria saWiro. aseT sakiTxebze 

gadawyvetilebebs iReben da unda iRebdnen isini, vinc uSualod arian 

xalxis winaSe pasuxismgebelni da visi keTildReobac maTi saqmianobis 

Sedegebzea damokidebuli. aseT gadawyvetilebaTa misaRebad, sasamarTlo 

xelisuflebas ar gaaCnia arc kvalifikacia, arc SesaZlebloba da arc 

Sesabamisi pasuxismgebloba. uZvelesi droidan, is Seexeba xelisuflebis 

uflebamosilebis iseT sferos, romelic daxurulia sasamarTlo Carevis, 

kvlevisa Tu kontrolisagan~.26 

zemoT, sadac erovnuli Sefasebis Tavisuflebis doqtrina gavaanalizeT, 

ukve aRvniSneT, rom zemoaRniSnuli problema ormagdeba saerTaSoriso 

sasamarTloSi aseT sakiTxTa ganxilvisas. aRvniSneT, rom zemoaRniSnul 

erTgvar uxerxulobas, rac sasamarTlos mier politikuri gadawyvetilebis 

Sefasebas ukavSirdeba, sxva uxerxulobac emateba, rac iqidan warmodgeba, 

rom aq erovnuli ki ara, aramed saerTaSoriso sasamarTloa Semfasebeli 

subieqti, romelic isedac naklebad icnobs adgilobriv garemoebebs da 

naklebi warmodgena aqvs ama Tu im saxelmwifoSi erovnuli uSiSroebis 

realur interesebze. amitom, misi msjeloba am sakiTxze SeiZleba kidev 

ufro Seusabamo aRmoCndes, xolo misi Sefaseba kidev ufro araadekvaturi, 

vidre, Tundac erovnuli sasamarTlos msjelobani da Sefasebani imave 

sakiTxze. Sesabamisad, gavakeTeT daskvna, rom politikuri sakiTxis 

doqtrinis WrilSi, gonivrulad gvesaxeboda adamianis uflebaTa evropuli 

sasamarTlos pozicia, romelic erovnul saxelmwifoebs Sefasebis 

Tavisuflebis Zalian farTo ares miakuTvnebs erovnuli uSiSroebis 

dasacavad uflebaTa SezRudvis sferoSi. 

 

11.1.9. sazogadoebrivi wesrigis dacva 

 

gamoxatvis Tavisuflebis gonivrul sazRvrebSi moqceva da misi 

SezRudvis gamarTlebuloba aSS-is konstituciur samarTalSi, iseve, 

                                                           
26 Lauis Jaffe, Standing to Secure Judicial Review Harvard, 1961. 
    R.Blanpail, Judicial Review, American Constitutional Law in International Encyclopedia of Law. part. II. ch.5. “The  
    Judiciary”, Kluwer, 1993. 
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rogorc adamianis uflebaTa evropul samarTalSi ukavSirdeba 

sazogadoebrivi wesrigis dacvasac. orivegan `sazogadoebrivi wesrigis~ 

cneba gaazrebulia da gamoiyeneba farTo gagebiT. Tumca aRniSvnis Rirsia is 

garemoebac, rom aSS-is konstituciur samarTalSi `wesrigs~ 

gansakuTrebuli adgili uWiravs RirebulebaTa sistemaSi da umTavres 

RirebulebaTa aRiarebul sameulSi moiazreba `Tavisuflebasa~ da 

`TanasworobasTan~ erTad. amasTan, sagulisxmoa, rom igi, Tavisi arsiT, 

meoradia. misi mniSvneloba nawarmoebia da, gamomdinareobs `Tavisuflebis~ 

dacvis aucileblobidan. amerikul konstituciur samarTalSi `wesrigi~, 

`Tavisuflebis~ uzrunvelyofis aucilebel faqtorad ganixileba: 

`Tavisuflebis~ konstituciuri garantia gulisxmobs organizebuli 

sazogadoebis arsebobas, romelic uzrunvelyofs sazogadoebriv wesrigs da 

romlis gareSec Tavisufleba daimarxeba anarqiis eqscesebis qveS. 

`wesrigis~ Rirebulebis meoradi xasiaTis miuxedavad, is ar ganixileba 

`TavisuflebasTan~ SedarebiT principulad nakleb Rirebulebad da, 

RirebulebaTa zemoaRniSnul sameulSi misTvis ama Tu im adgilis 

mikuTvneba mxolod iuristTa pirovnuli preferenciebis sferoa. aSS-is 

mosamarTleTa Soris bevria iseTi, romelic `wesrigs~ `Tavisuflebaze~ 

maRlac ki ayenebs da am ori Rirebulebis konfliqtis dros, upiratesobas 

`wesrigs~ aniWebs, rac Sesabamis sasamarTlo gadawyvetilebebSia asaxuli. 

aSS-Si gamoxatvis Tavisuflebis SezRudva dasaSvebia ara marto maSin, 

rodesac is xelyofs `sazogadoebriv wesrigs~ ordinaruli gagebiT, aramed, 

maSinac, roca is safrTxes uqmnis saxelmwifo Tu kerZo dawesebulebebis 

saqmianobasa da normalur funqcionirebas. amitom, aSS-Si gamoxatvis 

SezRudvis gamarTlebulobis Sefasebisas didi mniSvneloba eniWeba iseT 

faqtorebs, rogoricaa azris gamoxatvis dro, adgili, manera, saSualeba da 

konkretuli viTareba. am mimarTebiT naklebad mkacri standartebia 

dadgenili. magaliTad, quCasa da parkSi, romelsac Tavisi daniSnuleba aqvs, 

SeiZleba SeizRudos xmauriani gamosvlebi, imis miuxedavad, Tu ra 

Sinaarsis azrebis gamoxatva xdeba, agreTve, – sacxovrebel raionebSi dRe-

Ramis garkveul periodebSi ruporiT ideebis frqveva, azrebis gamoxatva 

dawesebulebebSi iseTi formiTa Tu saSualebiT, romelic xels uSlis mis 

efeqtian muSaobas da a.S.; maSin, rodesac sazogadoebrivi TavSeyris 

adgilebSi aseTi gamosvlebi dasaSvebia. zogierTi amerikeli specialisti 

miiCnevs, rom gamoxatvis Tavisufleba mxolod azris Sinaarsisa da misi 

gamoxatvis formis safuZvelze SeiZleba SeizRudos. xolo gamoxatvis 

drois, adgilisa da saSualebis mimarT SezRudvis daweseba ar niSnavs 

azris Tavisuflad gamoxatvis, rogorc uflebis SezRudvas, vinaidan amis 

gakeTeba Sesabamis subieqts SeuZlia sxvagan, sxva dros, sxva formiTa Tu 

saSualebiT. xelisuflebas aqvs ufleba, daadginos adgili da dro aseTi 

Tavisufali gamosvlebisaTvis. saxelmwifos ar SeuZlia mxolod erTi ram 

– aiZulos adamiani gaCumdes – aseTi iZuleba mxolod maSin aris 

SesaZlebeli, Tu misi naTqvami mimarTulia arkanonieri moqmedebis 
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dauyovnebliv Cadenis stimulirebisaken da amasTanave, didia albaToba aseTi 

mZime Sedegis aucdenlobisa. 

rogorc viciT, adamianis uflebaTa evropul samarTalSic 

`sazogadoebrivi wesrigis~ farTo gagebaa damkvidrebuli. iseve, rogorc 

yvela sxva SemTxvevaSi, yoveli konkretuli SezRudva `aucileblobisa~ da 

`Tanazomierebis~ Semowmebas eqvemdebareba, ra drosac mxedvelobaSi miiReba 

rogorc `sazogadoebrivi wesrigisaTvis~ miyenebuli an potenciuri ziani, 

ise uflebaSi Carevis xasiaTi da xarisxi. am sajaro interesis dacvis 

ufro konkretuli, specifiuri kriteriumebis gamoyenebisagan igi Tavs 

ikavebs. rac savsebiT gamarTlebulia. magaliTad, imis gansazRvra, arsebobda 

Tu ara `didi albaToba sazogadoebrivi wesrigisaTvis mZime Sedegis 

gardauvali dadgomisa~, zust Sefasebas moiTxovs da aseTi amocanis 

gadaWras evropuli sasamarTlo Tavis Tavze ver aiRebs. igi adgilobrivi 

xelisuflebis Canacvlebis tolfasi iqneboda. swored amitom 

sazogadoebrivi wesrigis dacvis sferoSi igi erovnul saxelmwifoebs 

Sefasebis Tavisuflebis SedarebiT  farTo ares miakuTvnebs da met ndobs 

ucxadebs maT am sajaro interesis dasacavad uflebaTa SezRudvis 

aucileblobis Sefasebis sakiTxSi. 

 

11.1.10. moralis dacva 

 

faqtobrivad, igive viTarebasTan gvaqvs saqme gamoxatvis Tavsiuflebis 

SezRudvisas sazogadoebrivi moralis, maT Soris – religiuri moralis 

dasacavad. `moralis~ gageba mTlianadaa damokidebuli Sesabamis 

sazogadoebaSi damkvidrebul Sexedulebebze. amitom, evropuli sasamarTlo, 

romlis iurisdiqcia gansxvavebuli kulturis, religiisa da tradiciebis 

mqone qveynebze vrceldeba, maT Sefasebis Tavisuflebis farTo ares 

miakuTvnebs, did angariSs uwevs erovnuli xelisuflebis Sefasebebs da 

Tavs ikavebs raime specifiuri, Sesatyvisi kriteriumebis gamoyenebisagan.27 

aSS-s konstituciuri samarTali ki am sakiTxebs gadawyvets moralis 

sakiTxebisaTvis specialurad SemuSavebuli ~uxamsobis~ kriteriumis 

gamoyenebiT. wignebi, literatura, filmebi, ferweruli tilo da 

yovelgvari sxva masala ikrZaleba, Tu maTSi `uxamsobaa~ gadmocemuli. 

aSS-is uzenaesma sasamarTlom gansazRvra `uxamsobis~ konstituciuri 

standartebi. saqmeSi Miller v. California (1973) man daadgina, rom `naSromi, 
piesa, filmi an wigni uxamsia da SeiZleba aikrZalos, Tu is a) mTlianobaSi 

avxorcobis instiqtebs emsaxureba (ganmartebulia `avxorcobac~, rogorc 

vnebiani fiqrebis aRgznebis tendecia); b) seqsualuri qceva masSi naCvenebia 

aSkarad Seuracxmyofeli saxiT; g) namuSevari moklebulia yovelgvar 

                                                           
27 Müller and others v. Switzerland, judgment of 25 May 1988. series A. no.133.  Wingrove v. The United Kingdom. 
judgment of 25 November 1996. Reports. 1996 – V. Open Door and Dublin Well Woman v. Ireland, judgment of 29 
October 1992. series A. no.246-A. Otto-Preminger Institut v. Austria. judgment of 20 September 1994. series A. no. 295. 
A. 
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literaturul, politikur, mxatvrul Tu mecnierul Rirebulebas. swored 

uxamsobis niSniT gaimijna seqsisagan pornografia, romelic ar aris 

daculi konstituciis 1-li damatebiT (Roth v. United States, 1957). 
`uxamsobis~ cnebis Sinaarsi mniSvnelovnad aris damokidebuli agreTve 

sxva garemoebebzec. uzenaesma sasamarTlom ganmarta, rom `uxamsobis~ 

gansazRvra sxvadasxva adgilis mixedviT gansxvavebuli SeiZleba iyos da 

rom konservatorul sazogadoebaSi SeiZleba dadgindes ufro mkacri 

moTxovnebi, vidre, magaliTad, niu-iorkSi. 

cnobilia, rom `uxamsobis~ kriteriumi evropuli sasamarTlos 

iurisprudenciaSic gamoiyeneba, magram igi ar gvevlineba ZiriTadad da 

ganmsazRvrel kriteriumad sazogadoebrivi moralis dasacavad gamoxatvis 

Tavisuflebis SezRudvis gamarTlebulobis Sefasebisas. evropul 

sasamarTlos arc `uxamsobis~ cnebis Sinaarsis ganmarteba SeumuSavebia. 

arasrulwlovanTa zneobrivi ganviTarebis interesebi evropuli 

iurisprudenciis msgavsad28 aSS-s konstituciur samarTalSic sakmarisi 

gamamarTlebeli safuZvelia gamoxatvis Tavisuflebis SesazRudad. aSS-is 

uzenaesma sasamarTlom didi mniSvneloba mianiWa im normaTa 

mizanSewonilobas, romelic bavSvTa zneobas icavda: saqmis Ginsburg v. New 
York (390; US. G29. 1968) ganxilvisas uzenaesma sasamarTlom mxari dauWira 

statuts, romelic krZalavda seqsualurad orientirebuli literaturis 

miyidvas 17 wlamde arasrulwlovanebisaTvis. sasamarTlo daeTanxma imas, 

rom Sesabamisi masalebi ar iyo uxamsi, magram saxelmwifos daintereseba 

bavSvebs Soris amgvari literaturis gauvrceleblobisa, sakmarisi aRmoCnda 

statutis gasamarTleblad. 

 

12.1.11. komerciis sfero 

 

komerciis sferoSi gavrcelebuli ideebi Tu informacia aSS-is 

konstituciuri samarTlis mixedviT, sargebloben gacilebiT naklebi 

konstituciuri dacviT, vidre sxva sferoebSi gamoTqmuli azrebi. rogorc 

viciT, aseTivea saerTo evropuli praqtika.  

komerciis sferoSi iseTi gamonaTqvamebi, romlebic Seicaven oden 

winadadebas ama Tu im komerciuli xelSekrulebis dadebisa, Tavdapirvelad, 

saerTod gamoricxuli iyo konstituciis 1-li damatebis dacvidan. Semdeg 

aRiares, rom isinic sargebloben garkveuli konstituciuri dacviT, Tumca, 

_ naklebi xarisxiT. 

es pozicia pirvelad aSS-is uzenaesma sasamarTlom daikava saqmeze 

Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council (425; US, 
478; 763-765, 1976). sasamarTlom arakonstituciurad miiCnia statuti, 

romelic krZalavda receptiT gasacemi wamlebis reklamas fasebis 

miTiTebiT. sasamarTlom miuTiTa, rom komerciis da miT ufro, wamlebiT 

momaragebis sferoSi, informaciis miiReba momxmareblisaTvis aranakleb 

                                                           
28 Handyside v. The United Kingdom, judgment of 12 December 1976. 
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mniSvnelovani iyo, vidre daintereseba politikuri diskusiebiT. reklama ki 

uaRresad mniSvnelovani iyo imisaTvis, rom moqalaqes sworad waremarTa 

Tavisi ekonomikuri interesebi da mieRo mravalricxovani kerZo 

ekonomikuri gadawyvetilebani. amisaTvis ki didi mniSvneloba hqonda 

komerciuli informaciis Tavisufal denas. 

mogvianebiT, aSS-is uzenaesma sasamarTlom gansazRvra kriteriumebi, 

romelTa mixedviT unda momxdariyo imis dadgena, iyo Tu ara esa Tu is 

komerciuli idea Tu informacia konstituciis 1-li damatebiT daculi da, 

Tu ho, _ ra xarisxiT, rogori iqneboda misi SezRudvis dasaSvebi 

farglebi. 

es kriteriumebi, romlebic SedarebiT liberaluria, sasamarTlom 

Camoayaliba saqmeze Central Hudsons Gaz and Electric corp. v. Republic Service 
Commission (447; US 557, 1980): Tavdapirvelad unda ganvsazRvroT, 

gamonaTqvami daculia Tu ara 1-li damatebiT. imisaTvis, raTa komerciuli 

gamonaTqvami moxvdes 1-li damatebis dacvis qveS, is, rogorc wesi, unda 

Seexebodes kanonier komerciul saqmianobas. Semdeg unda gavarkvioT, 

arsebiTia Tu ara sazogadoebis gacxadebuli interesebi. Tu orive sakiTxze 

pasuxi dadebiTia, maSin Cven unda ganvsazRvroT, emsaxureba Tu ara es 

regulireba uSualod aRniSnuli sferos interesTa uzrunvelyofas. 

gamoiyena ra es kriteriumebi, uzenaesma sasamarTlom mxari dauWira 

kazinoSi TamaSis reklamis akrZalvas puerto-rikoSi. man daadgina, rom es 

SezRudva uSualod exmianeboda sajaro interess, kerZod imas, rom iq 

mcxovreblebs rac SeiZleba naklebi eTamaSaT kazinoSi. sasamarTlom es 

SemTxveva ganasxvava sxva saqmeebisagan, rodesac arakonstituciurad cno 

akrZalvebi abortisa da Casaxvis sawinaaRmdego saSualebebis reklamaze. 

sasamarTlom xazi gausva, rom es Seexeboda konstituciiT dacul 

saqmianobas, maSin, rodesac, kazino SeiZleboda saerTod aekrZalaT. 29
 

profesiuli reklamebi mxolod nawilobriv aris SezRuduli: kerZod, 

aSS-s uzenaesma sasamarTlom daadgina, rom 1-li damateba adgenda zRvars 

saimisod, Tu ra zomiT SeeZlo calkeul Stats, SeezRuda iuridiul da 

samedicino sferoSi profesiuli momsaxurebis reklama. sasamarTlom aRiara 

Statebis ufleba, SeezRuda advokatebis piradi reklama; magram man 

arakonstituciurad cno Statebis mier advokatTa iseTi reklamebis 

SezRudva, romlebic ar iyo dakavSirebuli motyuebasTan an iZulebasTan; 

xolo konstituciurad cno reklamis iseTi saSualeba, rogoricaa 

advokatis mier piradi werilebis saSualebiT sakuTari momsaxurebis 

SeTavazeba. 

 

 

 

 

                                                           
29 Pasatas de Puerto Rico Assoc v. Tourizm Co. (418, 45; 328-1986). 
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11.1.12. daskvna 

 

yovelive zemoaRniSnuli naTlad adasturebs Cvens mier dasawyisSi 

miTiTebuli im debulebis marTebulobas, rom gamoxatvis Tavisuflebis 

daculobis sferoSi aSS-s konstituciur samarTalsa da adamianis 

uflebaTa evropul samarTals Soris ufro metia msgavseba, vidre 

gansxvaveba. TiTqmis erTgvarovania problematika, romelic am uflebis 

SezRudvis gamarTlebulobis Sefasebas axlavs, gamoiyeneba identuri an 

msgavsi midgomebi araerT sakiTxTan mimarTebaSi. ZiriTadi gansxvavebani 

warmodgeba im faqtidan, rom erT SemTxvevaSi saerTaSoriso kontrolis 

ganxorcielebasTan gvaqvs saqme, xolo meore SemTxvevaSi ara. evropuli 

sasamarTlo SezRudulia erTi mxriv konvenciis debulebebiT, romelic 

Zalze zogad formulirebebs iyenebs, meore mxriv ki – erovnuli Sefasebis 

Tavisuflebis arealiT, rac ganapirobebs misi mxridan, saerTo, zogadi 

xasiaTis kriteriumebis gamoyenebis mizanSewonilobas ufro metad, vidre es 

nebismieri erovnuli (maT Soris aSS-s) sasamarTloebisaTvis iqneboda 

aucilebeli. 

calsaxad SeiZleba iTqvas, rom orive sistemaSi gamoxatvis 

Tavisufleba gansakuTrebuladaa daculi da sxva RirebulebebTan 

konfliqtis dros mas xSirad eniWeba upiratesoba. Tumca imis gansazRvra, 

sad ufro Zlieri dacva aqvs garantirebuli am uflebas, ioli ar aris. 

mainc, Cveni azriT, evropuli sasamarTlos pozicia ufro zomieria. aSS-Si 

azris gamoxatvis Tavisuflebis SezRudva ufro garTulebulia, vidre 

evropuli konvenciis safuZvelze. 
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11.2.1. Sesavali. 

 

meore msoflio omSi adamianis uflebisadmi barbarosuli mopyrobis 

faqtebma saerTaSoriso Temoba daarwmuna imaSi, rom adamianis uflebaTa dacvis 

gareSe SeuZlebeli iyo sayovelTao mSvidobis, Tavisuflebisa da harmoniis 

damkvidreba. gadaudebeli gaxda aucilebloba, miRweuliyo adamianis uflebaTa 

sayovelTao aRiareba, maTi saerTo (erTgvarovani) gageba da, rac mTavaria, 

maTi uzrunvelyofis efeqtiani meqanizmebis Seqmna, vinaidan gamocdilebam 

aCvena, rom mTavar sirTules maTi praqtikaSi aRiareba warmoadgenda. aSkara 

gaxda isic, rom am miznis miRweva SeuZlebeli iqneboda qmediTi saerTaSoriso 

TanamSromlobis gareSe. Tu omamde adamianis uflebaTa dacvis sferoSi 

saerTaSoriso xelSekrulebebi ZiriTadad Semoifargleboda religiuri 

umciresobisa da omis msxverplTa dacvis, monobisa da iZulebiTi Sromis 

aRkveTis sakiTxebiT,1 omis Semdeg saerTaSoriso sazogadoebis zrunvis sagani 

yvela ZiriTadi ufleba da Tavisufleba gaxda. 

saerTaSoriso TanamSromlobis Sedegad wlebis ganmavlobaSi 

SemuSavebuli da miRebuli iqna adamianis uflebaTa aRnusxvisa da maTi dacvis 

meqanizmebis ganmsazRvreli farTo universaluri da regionuli samarTlebrivi 

baza; daido 100-ze meti saerTaSoriso xelSekruleba; saxelmwifoebma 

nebayoflobiT ikisres TavianTi iurisdiqciis farglebSi adamianis uflebaTa 

daculobis valdebuleba; Seiqmna saerTaSoriso kontrolis sistema 

xelSekrulebebiT nakisri valdebulebebis Sesrulebis uzrunvelsayofad; 

adamianis uflebaTa dacva Camoyalibda saerTaSoriso samarTlis calke dargad, 

1 religiuri uflebebis dacvas Seexeboda magaliTad, vestfaliis xelSekruleba (Treaty of Westphalia – 1648), 
romelmac daadgina germaniaSi kaTolikebisa da protestantebis Tanabari uflebebi, kuCuk-kanarjis 

xelSekruleba (Treaty of Kutchuk Kainardji – 1784), romliTac Turqebma aiRes valdebuleba, daecvaT 

qristianuli religia TavianT teritoriaze. venis kongresma 1815 wels daadgina religiis Tavisufleba da 

religiaTa Tanasworoba Sveicariasa da germaniaSi. 1926 wels erTa ligam miiRo monobis akrZalvis Sesaxeb 

saerTaSoriso konvencia, romelic xelmomwer qveynebs avaldebulebda, aRekveTaT monebiT vaWroba da mieRwiaT 

misi sruli gauqmeba. 1905-6 wlebSi miRebuli iqna bernis ori mravalmxrivi xelSekruleba iZulebiTi Sromis 

akrZalvisa da sxva socialuri uflebebis Sesaxeb. omis msxverplTa dacvas Seexeboda Jenevis konvencia (1864) 

da sankt-peterburgis deklaracia (1868). I msoflio omis Semdeg dadebuli samSvidobo xelSekrulebebiT 

saxelmwifoebma aiRes valdebulebani daecvaT rasobrivi, religiuri da lingvisturi umciresobebi. erTa 

ligis xelSekrulebebi aseve fokusirebuli iyo umciresobis warmomadgenelTa sicocxlisa da Tavisuflebis 

dacvaze (UN. Yearbook on Human Rights-1946KJ, 1969; Robinson J. International Law and Organisation, 1967; The
Oxford Companion to Law by David M. Walker, 1980; Tanamedrove saerTaSoriso samarTali, leqsikoni-cnobari, 

(pasuxismgebeli redaqtori – l.aleqsiZe, Tbilisi, 2003). 
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romelsac `adamianis uflebaTa saerTaSoriso samarTali~ ewodeba. adamiani 

gaxda saerTaSoriso samarTlis subieqti.2 es iyo uzarmazari Tvisebrivi 

naxtomi adamianis uflebaTa mTeli istoriis konteqstSi. 

yovelive amas dasabami misca iman, rom meore msoflio omis 

damTavrebisTanave gaerTianebuli erebis organizaciis Seqmnisas mis wesdebaSi 

Setanili iqna debuleba, romelic mouwodebda wevr-saxelmwifoebs, daecvaT 

adamianis Rirseba, misi ZiriTadi uflebebi da Tavisuflebebi. saerTaSoriso 

TanamSromloba adamianis uflebaTa dacvis uzrunvelsayofad gaeros erT-erT 

umTavres miznad gamocxadda. 

1948 wlis 10 dekembers gaeros generalurma asambleam miiRo adamianis 

uflebaTa sayovelTao deklaracia. am deklaraciam Cauyara safuZveli imas, 

rom adamianis uflebaTa pativiscema `gaeros miznebidan~ ZiriTad 

saerTaSoriso-samarTlebriv principad gadaqceuliyo. TavisTavad 

mravlismTqmeli iyo deklaraciis preambulaSi imis gacxadeba, rom igi 

eyrdnoboda adamianTa Tanabari Rirsebis, Tanasworobisa da uflebaTa 

xelSeuvalobis aRiarebas.3 deklaraciaSi gacxadebulia adamianis rogorc 

2 aqve aucileblad unda aRiniSnos, rom adamianis aRiareba saerTaSoriso samarTlis subieqtad mxolod 

adamianis uflebaTa saerTaSoriso samarTlis sferoTi Semoifargleba. sazogadod, adamians (fizikur pirs) ar 

gaaCnia saerTaSoriso samarTlis subieqtisaTvis damaxasiaTebeli uflebaunarianoba. saerTaSoriso samarTlis 

subieqtebi warmoadgenen saerTaSoriso samarTlebrivi urTierTobis iseT monawileebs, romlebic ara marto 

floben saerTaSoriso samarTlebrivi normebiT gaTvaliswinebul uflebebsa da movaleobebs, aramed 

urTierTobis sxva monawileebTan erTad Tavad qmnian am normebs da uzrunvelyofen maT Sesrulebasa da 

dacvas. amitom, sruli uflebaunarianoba mxolod saxelmwifoebs gaaCniaT. TavisuflebisaTvis mebrZoli 

xalxebi, gaero da sxva saerTaSoriso organizaciebi aseve aRiarebulni arian saerTaSoriso samarTlis 

subieqtebad. maTi uflebaunarianoba SedarebiT viwroa. maT meorad, araZiriTad subieqtebs uwodeben. 

fizikurma pirma saerTaSoriso samarTlis subieqtisaTvis damaxasiaTebeli uflebaunarianoba (nawilobriv 

mainc) SeiZina mas Semdeg, rac zogierTi saerTaSoriso xelSekrulebiT (samoqalaqo da politikuri 

uflebebis Sesaxeb saerTaSoriso paqtis fakultaturuli oqmi, adamianis uflebaTa da ZiriTad 

TavisuflebaTa dacvis konvencia, adamianis uflebaTa amerikuli konvencia) mas ufleba mieca Tavad daecva 

saerTaSoriso xelSekrulebiT dadgenili misi uflebebi da saCivriT miemarTa Sesabamisi saerTaSoriso 

makontrolebeli organizaciisaTvis damrRvevi saxelmwifos winaaRmdeg. aseTi Taviseburebis gamo amas 

specifikur subieqtunarianobas uwodeben. (ix. Tanamedrove saerTaSoriso samarTali, leqsikoni-cnobari, 

pasuxismgebeli redaqtori – l.aleqsiZe, Tbilisis universitetis gamomcemloba, Tbilisi, 2003w., gv.350-351). 

3 aRniSnuli warmoadgenda dadasturebas adamianis uflebebis iseTi gagebisa, romlis mixedviT uflebebi 

RmerTisgan aris boZebuli, vinaidan isini Tanaarsia adamianisaTvis, rogorc gonieri, Tavisufali nebis mqone 

arsebisaTvis. Sesabamisad, isini aucilebelia misi sruli da Tavisufali ganviTarebis, sulieri, moraluri da 

sxvagvari damoukideblobisaTvis da amitom ar eqvemdebareba pozitiuri samarTliT xelyofasa da gauqmebas. 

aseTi xedva warmodgeba bunebiTi samarTlis moZRvrebidan, romlis ideebi Tavdapirvelad SeimuSaves berZenma 

da romaelma stoelebma, romaelma iuristebma da qristianma mamebma. Sua saukuneebSi es ideebi safuZvlad 

daedo araerT politikur da samarTlebriv Sexedulebas da aisaxa kanonebSi. bunebiTi uflebebis aRiarebasa 

da damkvidrebaSi didi roli Seasrula adamianis uflebaTa virjiniis deklaraciam (1770), romlis mixedviT 

yvela adamiani bunebiT Tanaswori, Tavisufali da damoukidebelia, gaaCnia Tanaarsi uflebebi da saxelmwifos 

ar SeuZlia CamoarTvas adamians sicocxle, Tavisufleba, sakuTreba da ufleba imisa, eswrafvodes bednierebasa 

da usafrTxoebas. yovelive es SemdgomSi aisaxa amerikis damoukideblobis deklaraciaSi (1776) da uflebaTa 

bilSi (1791). amerikulma magaliTebma didi gavlena iqonia adamianisa da moqalaqis uflebaTa frangul 

deklaraciaze (1789). bunebiTi samarTlis Teorias Zalze amWidroebda parlamentis absoluturi uzenaesobis 

doqtrina, romelic ar cnobda umaRles RvTiur samarTals. dResdReobiT TiTqmis yvela demokratiuli 

saxelmwifos konstitucia da saerTaSoriso samarTlebrivi aqti (adamianis uflebaTa sferoSi) aRiarebs 
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samoqalaqo da politikuri, ise ekonomikuri, socialuri da kulturuli 

uflebebi. marTalia deklaracias sarekomendacio xasiaTi aqvs da iuridiulad 

savaldebulo Zala ar gaaCnia (is not legally enforceable),4 magram misi 

mniSvneloba da gavlena Zalian didia. igi gaeros TiTqmis yvela qveyanam 

TavisTvis savaldebulod aqcia. meore mxriv, man safuZveli daudo adamianis 

uflebaTa dacvis dReisTvis moqmedi universaluri da regionuli 

saxelSekrulebo meqanizmebis Seqmnas. kerZod, miRebuli iqna saerTaSoriso 

paqti samoqalaqo da politikuri uflebebis Seaxeb (1966), saerTaSoriso 

paqti ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb (1966), 

konvencia rasobrivi diskriminaciis yvela formis aRmofxvris Sesaxeb (1969), 

konvenciebi genocidis (1948), monaTa vaWrobis (1956), iZulebiTi Sromis 

(1957), ganaTlebis dargSi diskriminaciis (1960), wamebisa da sastiki 

araadamianuri da Rirsebis Semlaxavi mopyrobisa Tu sasjelis (1987), 

akrZalvaTa Sesaxeb da sxva. amis garda, miRebul iqna regionuli 

saerTaSoriso-samarTlebrivi aqtebi, maT Soris – adamianis uflebaTa da 

ZiriTad TavisuflebaTa dacvis konvencia (1950), adamianis uflebaTa 

amerikuli konvencia (1969), adamianisa da xalxis uflebaTa afrikuli qartia 

(1981), evropis kavSiris qartia ZiriTadi uflebebis Sesaxeb (2000) da sxv.  

am dokumentebis preambulebSi xazgasmiT aris aRniSnuli, rom isini 

adamianis uflebaTa sayovelTao deklaraciiT damkvidrebuli principebis 

uzrunvelyofas emsaxurebian.5 

qvemoT evropul konvenciasTan SedarebiT aspeqtSi mimoxilulia adamianis 

uflebaTa sayovelTao deklaracia da is ZiriTadi universaluri Tu 

regionaluri xelSekrulebebi, romlebic gamoxatvis Tavisuflebas 

iTvaliswineben; kerZod – saerTaSoriso paqti samoqalaqo da politikuri 

uflebebis Sesaxeb, adamianis uflebaTa amerikuli konvencia, adamianisa da 

adamianis ZiriTad uflebaTa xelSeuvalobas da mis Tandayolil bunebas (Berger A., Dictionary of Roman Law,
1953.; Jolowicz H.F. – Historical Introduction of to the Study of Roman Law - 1972; Jones J.W. Historical Introduction to 
the theory of Law 1940; Oxford Companion to Law by D.Walker, 1980) ix. agreTve k.kublavSili, ZiriTadi uflebebi, 

gamomcemloba jisiai, Tb.. 

4 gaeros wevri qveynebi valdebulni arian imoqmedon gaeros wesdebaSi miTiTebuli miznebis Sesabamisad. 

Tumca, sakuTriv wesdeba ar miuTiTebs adamianis im uflebebs an Tavisuflebebs, romelTa dacvac 

saxelmwifoebs evalebaT. wesdeba ar Seicavs debulebas imis Sesaxeb, rom wevri qveynebi Tanaxmani arian 

daicvan adamianis uflebebi da Tavisuflebebi. ufro metic, `Sida iurisdiqciis~ (`domestic jurisdiction~) muxli 

aRukveTavs organizacias uflebas, Caerios sakiTxebSi, romelic qveynis Sida iurisdiqcias ganekuTvneba an 

mosTxovos mas, rom igi wesdebis safuZvelze gadawyvetas dauqvemdebaros (ix. The Oxford Companion to Law by 
David M. Walker, Clarendon Press, Oxford, 1980, gv.593). 
5
adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis preambulaSi pirdapir miTiTebulia, rom 

xelSemkvreli mxareebi `mzad arian gadadgan pirveli nabijebi sayovelTao deklaraciiT gacxadebul garkveul 

uflebaTa erToblivi aRsrulebisaTvis~. konvencia asrulebs sayovelTao deklaraciiT gacxadebuli 

principebis koleqtiuri garantis rols evropaSi. konvenciis daniSnuleba swored sayovelTao 

deklaraciasTan mimarTebaSia gaazrebuli. ix. Juan Antonio Carrillo Salcedo, The Place of the European Convention 
in International low, , krebulSi The European System for the Protection of Human Rights, edited by R.Macdonald, 
F.Matscher & H.Petzold (Eds), 1993, gv.15. 
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xalxis uflebaTa afrikuli qartia da evropis kavSiris qartia ZiriTadi 

uflebebis Sesaxeb.6 es xelSekrulebebi imiTac aris mniSvnelovani, rom isini, 

evropuli konvenciis msgavsad,7 kontrolisa da davebis gadawyvetis 

specialuri organoebis Seqmnas iTvaliswineben, romlebsac ufleba aqvT 

dadgenili proceduris Sesabamisad ganixilon xelSemkvrel saxelmwifoebSi 

adamianis uflebaTa savaraudo darRvevis faqtebi da Seafason, daarRvia Tu 

ara xelSemkvrelma saxelmwifom nakisri saerTaSoriso samarTlebrivi 

valdebuleba. kerZod, samoqalaqo da politikuri uflebebis Sesaxeb 

saerTaSoriso paqtiT daarsebulia adamianis uflebaTa komiteti8 (Tumca mis 

gadawyvetilebas iuridiuli Zala ar gaaCnia da mxolod politikuri 

mniSvneloba aqvs),9 adamianis uflebaTa amerikuli konvenciiT – adamianis 

uflebaTa inter-amerikuli komisia da adamianis uflebaTa inter-amerikuli 

sasamarTlo, adamianis da xalxis uflebaTa afrikuli qartiiT – adamianisa da 

xalxis uflebaTa afrikuli komisia. Sesabamisad dadgenilia am organoTa 

funqciebi da saqmianobis wesi. rac Seexeba evropis kavSiris qartias ZiriTadi 

uflebebis Sesaxeb, mas aseTi organo ar Seuqmnia. evrogaerTianebis samarTlis 

(romlis nawilis aris qartia) swori interpretaciisa da gamoyenebis 

uzrunvelyofis amocana dakisrebuli aqvs marTlmsajulebis evropul 

sasamarTlos. adamianis uflebaTa sferoSi gaerTianebis samarTlis evropul 

konvenciasTan mimarTebaze Cven calke, Semdeg paragrafSi visaubrebT. amjerad 

Cvens amocanas warmoadgens imis garkveva, Tu rogoria zemoaRniSnuli 

samarTlebrivi aqtebis mixedviT `gamoxatvis Tavisuflebis~ gageba, romel 

uflebebs moicavs igi, rogoria maTi farglebi da SezRudvis SesaZlebloba. 

 

 

6 gamoxatvis Tavisuflebas iTvaliswinebs euTo-s mier miRebuli aqtebic. magaliTad, q.helsinkSi 1975 wels 

miRebuli `daskvniTi aqti~, romelSic mTeli Tavi (#2) eZRvneba `informacias~ da saubaria qveynebs Soris 

informaciis gacvlis mniSvnelobaze, mediis rolze, Jurnalistis uflebebsa da samuSao pirobebze, Sesabamis 

saxelmwifo valdebulebebze; agreTve, adamianis ganzomilebebis Sesaxeb konferenciis kopenhagenisa (1990) da 

moskovis TaTbiris (1991) dokumentebi, romlebSic aseve gakeTebulia aqcenti Tavisufali da Ria 

sazogadoebisaTvis informaciis Tavisufali urTierTgacvlis mniSvnelobaze da erovnuli umciresobis 

uflebebze informaciis sferoSi; ix. agreTve, `parizis qartia axali evropisaTvis~ (1990). 
7
adamianis uflebaTa evropulma konvenciam Semoitana sami mniSvnelovani siaxle saerTaSoriso samarTalSi. 

pirveli – koleqtiuri uzrunelyofis sistema; meore – individualuri peticiis ufleba xelSemkvrel 

mxareTa iurisdiqciis farglebSi; mesame – davebis morigebiT gadawyvetis meqanizmi. zemoaRniSnulis 

gaTvaliswinebiT samarTlianadaa aRiarebuli, rom adamianis uflebaTa evropuli konvencia warmoadgens 

adamianis uflebaTa aRsrulebis pirvel qmediT regionul meqanizms (ix. Juan Antonio Carrillo Salcedo,
miTiTebuli naSromi, gv.16). 

8 individuri saCivrebs ganxilvis ufleba komitets mieniWa paqtis pirveli fakultaturuli oqmiT. 

9 individuri saCivris ganxilvis sferoSi adamianis uflebaTa komitetis uflebamosilebis sakiTxze ixileT 

nino xaindravas statia `samoqalaqo da politikur uflebaTa saerTaSoriso paqtisa da adamianis uflebaTa 

evropis konvenciis sazedamxedvelo sistemebis SedarebiTi analizi~ krebulSi adamianis uflebaTa dacva 

erovnul da saerTaSoriso samarTalSi, (k.korkelias redaqitorobiT), Tbilisi, 2002. gv.267-283. 
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11.2.2. Sesabamisi debulebebi 

 

a) gaeros aqtebi 

 

adamianis uflebaTa sayovelTao deklaracia  

Universal Declaration of Human Rights  
(gaeros generaluri asambleis rezolucia #217 A (III) miRebulia 1948 

wlis 10 dekembers). 

 

muxli 19. 

yvelas aqvs gamoxatvis Tavisufleba. es ufleba moicavs adamianis 

Tavisuflebas, gaaCndes sakuTari azri yovelgvari Carevis gareSe, agreTve, 

Tavisuflebas, moiZios, miiRos da gaavrcelos informacia da ideebi nebismieri 

mediis saSualebiT da saxelmwifo sazRvrebis miuxedavad. 

 

saerTaSoriso paqti samoqalaqo da politikuri uflebebis Sesaxeb 

International Covenant on Civil and Political Rights  
(gaeros generaluri asambleis rezolucia 2200 A (XXI) miRebulia 

1966 wlis 16 dekembers, ZalaSi Sevida 1976 wlis 23 marts) 

 

paqti akonkretebs sayovelTao deklaraciaSi gadmocemul uflebebs. 

 

muxli 19.  

 

1. yvelas aqvs ufleba, gaaCndes sakuTari azri yovelgvari Carevis 

gareSe. 

2. yvelas aqvs gamoxatvis Tavisufleba. es ufleba moicavs nebismieri 

saxis informaciisa da ideebis moZiebis, miRebisa da gavrcelebis Tavisuflebas 

saxelmwifo sazRvrebis miuxedavad zepirad, werilobiT, beWdviT, mxatvruli 

formiT an nebismieri sxva mediis saSualebiT arCevanis Sesabamisad. 

3. am muxlis me-2 punqtiT uzrunvelyofil uflebebs Tan axlavs 

specialuri movaleobebi da pasuxismgebloba. amitom isini SeiZleba 

daeqvemdebaros gansazRvrul SezRudvebs, magram mxolod maSin, Tu isini 

gaTvaliswinebulia kanoniT da aucilebelia: 

a) sxvaTa uflebebisa Tu reputaciis dasacavad; 

b) erovnuli uSiSroebis, sazogadoebrivi wesrigis (order public) an 

xalxis janmrTelobisa an moralis dasacavad. 
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muxli 20.  

 

1. omis nebismieri propaganda akrZaluli unda iyos kanoniT. 

2. erovnuli, rasobrivi an religiuri siZulvilis nebismieri 

mxardaWera, romelic warmoadgens diskriminaciis, siZulvilis an 

Zaladobisaken waqezebas, akrZaluli unda iyos kanoniT. 

 

b) regionuli aqtebi 

 

adamianis uflebaTa amerikuli konvencia 

American Convention on Human Rights 
(miRebulia adamianis uflebaTa Sesaxeb inter-amerikul specialur 

konferenciaze. San José, Costa Rica, 22 dekemberi, 1969 w.) 
 

preambulaSi miTiTebulia, rom igi emyareba amerikis saxelmwifoTa 

organizaciis qartias, adamianis uflebebisa da movaleobebis Sesaxeb amerikul 

deklaracias da adamianis uflebaTa sayovelTao deklaracias). 

 

muxli 13. azrisa da gamoxatvis Tavisufleba 

 

1. yvelas aqvs azrisa da gamoxatvis Tavisufleba. es ufleba moicavs 

yvela saxis informaciisa da ideebis moZiebis, miRebisa da gavrcelebis 

Tavisuflebas saxelmwifo sazRvrebis miuxedavad zepirad, werilobiT, 

beWdviT, mxatvruli formiT an sxva nebismieri mediumis saSualebiT arCevanis 

Sesabamisad. 

2. zemore punqtiT gaTvaliswinebuli uflebebis ganxorcieleba ar 

SeiZleba daeqvemdebaros winaswar cenzuras, magram SeiZleba daeqvemdebaros 

SemdgomSi pasuxisimgeblobis dakisrebas, romelic dadgenili unda iyos 

kanoniT da aucilebeli: 

a) sxvaTa uflebebisa da reputaciis dasacavad; 

b) erovnuli uSiSroebis, sazogadoebrivi wesrigis an sazogadoebis 

janmrTelobisa Tu moralis dasacavad. 

3. gamoxatvis Tavisufleba ar SeiZleba SeizRudos arapirdapiri 

meTodebiTa Tu saSualebebiT, kerZod, xelisuflebis uflebamosilebis 

borotad gamoyenebiT an kerZo kontroliT gazeTebze, radiomauwyeblobis 

sixSireebze Tu mowyobilobebze, romelic gamoyenebulia informaciis 

gasavrceleblad anda sxva raime saSualebiT im mizniT, raTa daabrkolos 

ideebisa da Sexedulebebis komunikacia da cirkulacia (gavrceleba). 
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4. miuxedavad me-2 punqtis debulebebisa, gamoxatvis Tavisufleba 

sajaro kanoniT SeiZleba daeqvemdebaros winaswar cenzuras mxolod im 

erTaderTi mizniT, rom daareguliros misi miReba bavSvebisa da mozardebis 

moraluri dacvis mosazrebiT. 

5. omis nebismieri propaganda, agreTve erovnuli, rasobrivi an 

religiuri siZulvilis nebismieri propaganda, romelic warmoadgens ukanono 

Zaladobisaken waqezebas an sxva msgavs moqmedebas romelime adamianis, an 

adamianTa jgufis winaaRmdeg rasobrivi, religiuri an enobrivi kuTvnilebis, 

kanis feris an erovnuli warmoSobis romelime safuZvelze, unda 

ganixilebodes kanoniT dasjad danaSaulad. 

 

adamianisa da xalxis uflebaTa afrikuli qartia 

African (Banjul) Charter on Human an Peoples Rights 
(miRebulia 1981 wlis 27 ivniss. ZalaSi Sevida 1986 wlis 24 

oqtombers) 

 

muxli 9. 

 

1. yovel adamians gaaCnia informaciis miRebis ufleba; 

2. yovel adamians gaaCnia Tavisi azris gamoxatvisa da gavrcelebis 

ufleba kanonis Sesabamisad (within the Law) 
 

evropis kavSiris qartia ZiriTadi uflebebis Sesaxeb 

Charter of Fundamental Rights of the European Union 
(2000/c 364/01) 
 

muxli 11. gamoxatvisa da informaciis Tavisufleba 

 

1. yvelas aqvs gamoxatvis Tavisufleba. es ufleba moicavs adamianis 

Tavisuflebas, gaaCndes sakuTari azri, miiRos da gaavrcelos informacia da 

ideebi saxelmwifo xelisuflebis Caurevlad da sazRvrebis miuxedavad. 

2. mediis Tavisufleba da pluralizmi daculia. 

11.2.3. mimoxilva 

 

a) romeli uflebebia daculi. 

 

gamoxatvis Tavisuflebis iseTi gageba, rogorsac evropuli konvencia 

gulisxmobs, swored adamianis uflebaTa sayovelTao deklaraciam daamkvidra. 

masSi cxadadaa Camoyalibebuli is uflebebi, romelsac igi moicavs. esenia: 
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adamianis ufleba, gaaCndes sakuTari Sexeduleba (azris Tavisufleba) da 

adamianis ufleba, miiRos da gaavrcelos informacia da ideebi (gamoxatvis 

Tavisufleba). manve Camoayaliba am TavisuflebaTa aucilebeli komponentebi – 

am uflebaTa ganxorcieleba `sajaro xelisuflebis mxridan Caurevlad~, 

`nebismieri saSualebiT~ da `saxelmwifo sazRvrebis miuxedavad~. swored es 

komponentebi sZens am uflebebs `Tavisuflebis~ statussa da Sinaarss. 

magram, imis miuxedavad, rom ZiriTadi gageba erTgvarovania, evropuli 

konvenciis ena ufro mokrZalebulia. magaliTad, igi sxva aqtebisagan 

gansxvavebiT, saxeldebiT ar iTvaliswinebs informaciis moZiebis uflebas (the
right to seek information);10 sagangebod ar miuTiTebs imaze, rom me-10 muxli 

icavs yvela saxis (`all kinds~) infomraciasa da ideebs. agreTve ar 

iTvaliswineb e.w. `Sepasuxebis uflebas~ im pirisaTvis, vinc dazaralda ama Tu 

im mediis saSualebiT gavrcelebuli ideebiTa Tu informaciiT.11 Tumca, unda 

aRvniSnoT, rom konvenciis organoebma ise ganmartes me-10 muxlis 1-li 

punqtis Sinaarsobrivi farglebi, romelic Seesabameboda samoqalaqo da 

politikuri uflebebis Sesaxeb saerTaSoriso paqtis me-19 muxls.12 

arapirdapir aRiarebulia `Sepasuxebis uflebac~. miCneulia rom 

`samarTlianobis doqtrina~ mediis saSualebebs avaldebulebs pasuxis 

gamoqveynebas. evropuli sasamarTlos praqtikis mixedviT, mediis usafuZvlo 

uari pasuxis gamoqveynebaze konvenciis darRvevis aRiarebis sakmaris 

safuZvlad ganixileba. amerikuli konvencia, rogorc Cans, ufro did 

mniSvnelobas aniWebs am uflebas da mas calke uflebad iTvaliswinebs. 

konvenciis me-14 muxli ara marto adgens am uflebas, aramed qmnis misi 

uzrunvelyofis garantiebsac: 

muxli 14. pasuxis ufleba (amerikuli konvencia) 

1. nebismier pirs, vinc dazaralda uzusto (inaccurate) an 

Seuracxmyofeli gancxadebebiT an ideebiT, romlebic sajarod gavrcelda 

komunikaciis kanoniT regulirebuli mediumiT, gaaCnia pasuxis an gasworebis 

ufleba komunikaciis imave gamocemaSi da im pirobebSi, romlebic kanoniT 

SeiZleba iqnas dadgenili. 

10
gamonaklisia afrikuli qartia. masSi ar aris miTiTebuli informaciis moZiebisa da gavrcelebis 

Tavisufleba (qartia iTvaliswinebs mxolod informaciis miRebis uflebas da azris gamoxatvisa da 

gavrcelebis Tavisuflebas). magram, Cveni varaudiT, es ufleba uTuod nagulisxmebia. raki aRiarebulia 

`informaciis miRebis ufleba~, logikurad igi unda moicavdes `informaciis gavrcelebis uflebasac~, vinaidan 

pirveli maTganis uzrunvelyofa SeuZlebelia meoris gareSe. 
11

am sakiTxs yuradReba miaqcia e.lestermac Tavis statiaSi gamoxatvis Tavisuflebis Sesaxeb (ix. Anthony 
Lester, Freedom of Expression, krebulSi The European System for the Protection of Human Rights, edited by 
R.Macdonald, F.Matscher & H.Petzold (Eds). 1993. gv.466-7. 
12

magaliTad, Müller-is saqmeSi evropuli sasamarTlo daeyrdno swored paqtis me-19 muxls, rodesac 

daadgina, rom konvecniis me-10 muxli icavda mxatvrul TviTgamoxatvas (artistic expression), ix. ganCineba, $37. 
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2. gasworeba an pasuxi ar Seasustebs samarTlebriv pasuxismgeblobas, 

romelic SeiZleboda gamowveuli yofiliyo. 

3. pativisa da reputaciis qmediTi dacvisaTvis TiToeul gamomcemels, 

TiToeul gazeTs, films, radio Tu satelevizio kompanias unda gaaCndes 

pasuxismgebeli pirovneba, romelic ar aris daculi imunitetiT an 

specialuri privilegiiT. 

yuradRebas ipyrobs amerikuli konvenciis me-13 muxlis me-3 punqtis 

debuleba, romliTac dazustebulia `Caurevlobis~ cnebis Sinaarsi. es 

debuleba krZalavs arapirdapiri meTodebisa Tu saSualebebis gamoyenebas, 

romlebic miznad isaxaven ideebisa da Sexedulebebis Tavisufal komunikaciasa 

da gavrcelebas. `gamoxatvis TavisuflebaSi Caurevlobis~ aseTi gageba, cxadia, 

ufro myar safuZvels qmnis am Tavisuflebis maRali xarisxis 

uzrunvelsayofad.  

am gansxvavebebis miuxedavad, mainc marTebuli iqneba, Tu vityviT, rom 

gamoxatvis Tavisuflebis gageba da is uflebebi, romlebic masSi igulisxmeba 

yvela zemoT CamoTvlil saerTaSoriso-samarTlebriv aqtSi, erTgvarovania da 

maT Soris principuli sxvaoba ar aris. 

 

b) uflebebidan gamonaklisebi 

 

rogorc cnobilia, evropuli konvenciis me-10 muxli gamoxatvis 

Tavisuflebidan gamonaklisebs ar uSvebs. masSi ar aris miTiTebuli, Tu 

rogori azrebisa Tu informaciebis gamoxatva ar imyofeba me-10 muxlis 

moqmedebis sferoSi. Sedarebam gvaCvena, rom zogierTi sxva saerTaSoriso-

samarTlebriv aqtSi am mimarTebiT ufro meti sicxadea. 

kerZod: 

samoqalaqo da politikuri uflebebis Sesaxeb saerTaSoriso paqtis me-

19 muxlSi, marTalia aseTi gamonaklisi miTiTebuli ar aris, magram me-20 

muxli, Cveni azriT, swored aseT gamonaklisze miTiTebas warmoadgens. am 

muxlis debuleba, romlis mixedviT, omis nebismieri propaganda, agreTve 

erovnuli, rasobrivi an religiuri siZulvilis nebismieri mxardaWera, 

romelic warmoadgens diskriminaciis, siZulvilis an Zaladobisaken waqezebas, 

akrZaluli unda iyos kanoniT, faqtobrivad imis mauwyebelia, rom aseTi 

Sinaarsis ideebisa Tu informaciebis gavrceleba ar aris moculi me-19 

muxliT. 

amerikul konvenciaSi ki daaxloebiT aseTive Sinaarsis debuleba imave 

muxlSia miTiTebuli, romelic gamoxatvis Tavisuflebas eZRvneba (ix. me-13 

muxlis me-5 punqti), rac imis dasturia, rom igi pirdapir gansazRvravs, Tu 

ra (danamdvilebiT) ar unda iqnes daculi. 
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omis propaganda an siZulvilis gavrceleba praqtikulad arc evropuli 

sasamarTlos praqtikaSi sargeblobs realuri dacviT, magram raki isini 

pirdapir akrZaluli ar aris, maTi uaryofa xan me-10 muxlis me-2 punqtis 

safuZvelze (SezRudvis gamarTlebulobis Sesafasebeli saerTo kriteriumebis 

meSveobiT) xdeba, xan kidev konvenciis me-17 muxliT, rac sasamarTlos 

mxridan imis dasabuTebas saWiroebs, rom Sesabamisi SemTxveva gamoxatvis 

Tavisuflebis fuZemdeblur gagebas ewinaaRmdegeboda, 

 

g) miTiTeba `movaleobebsa da pasuxismgeblobaze~ 

 

rogorc viciT, evropuli konvenciis me-10 muxli sagangebod uTiTebs 

gamoxatvis Tavisuflebisagan ganuyofel movaleobebsa da pasuxismgeblobaze. 

sxva saerTaSoriso-samarTlebrivi aqtebi aseve aRiareben uflebebiT 

mosargeble subieqtTa movaleobebsa da pasuxismgeblobas. magram uSualod 

gamoxatvis TavisuflebasTan mimarTebaSi aseT aqcents mxolod samoqalaqo da 

politikuri uflebebis Sesaxeb saerTaSoriso paqti akeTebs. igi miuTiTebs, 

rom gamoxatvis Tavisuflebas Tan axlavs specialuri movaleobebi da 

pasuxismgebloba da misi SezRudvis SesaZleblobas swored maT darRvevas 

ukavSirebs (ix. me-19 m. p.3) sxva aqtebSi `movaleobebsa da pasuxismgeblobaze~ 

miTiTeba ufro zogadia da yvela uflebas ukavSirdeba. Tumca, samagierod, 

ufro dazustebulia, Tu vis an ris winaSe warmoiSoba aseTi movaleobani da 

pasuxismgebloba. 

magaliTad: 

_ adamianis uflebaTa sayovelTao deklaraciis 29-e muxli miuTiTebs 

sazogadod uflebaTa ganxorcielebis dros adamianis movaleobaze adamianTa 

Temobis winaSe (duties to the community); 
_ amerikuli konvenciis 32-e muxlic saerTod ufleba-movaleobaTa 

erTianobas Seexeba da masSi aRniSnulia, rom yoveli adamiani pasuxismgebelia 

Tavisi ojaxis, Tavisi sazogadoebis (his community) da kacobriobis winaSe. 
imavdroulad igi gansazRvravs uflebiT sargeblobis saerTo farglebs: 

`TiToeuli adamianis ufleba demokratiul sazogadoebaSi SemozRudulia 

sxvaTa uflebebiT, sxvaTa usafrTxoebiT da saerTo keTildReobis samarTliani 

moTxovnebiT. 

_ afrikuli qartia miuTiTebs TiToeuli adamianis movaleobaze Tavisi 

ojaxis, sazogadoebis, saxelmwifos, sxva kanonierad aRiarebuli 

Tanamegobrobisa da  saerTaSoriso Tanamegobrobis winaSe; TiToeuli adamianis 

movaleobaze – Tavisi uflebebi ganaxorcielos sxvaTa uflebebis, koleqtiuri 

usafrTxoebisa da saerTo interesebis Sesabamisad (m.27). 
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_ evropis kavSiris qartiaSi aseve  xazgasmulia, rom qartiiT 

garantirebuli uflebebi ganuyofelia Sesabamisi movaleobebisa da 

pasuxismgeblobisagan sxva adamianis, adamianTa Tanamegobrobisa da momavali 

Taobis winaSe. TavisTavad isic sagulisxmoa, rom yovelive es qartiis 

preambulaSivea aRniSnuli. 

 

d) SezRudvis SesaZlebloba da safuZveli 

 

daviwyoT iqidan, rom yvela maTgani aRiarebs gamoxatvis Tavisuflebis 

SezRudvis SesaZleblobas sxva kanonier interesTa dasacavad. magram aseTi 

SesaZlebloba zogjer Sesabamisi muxliTaa gaTvaliswinebuli, zogjer ki 

iseTi saerTo xasiaTis debulebebiT, romlebic sxva uflebebsac Seexeba. 

magaliTad, adamianis uflebaTa sayovelTao deklaracia da evropis 

kavSiris qartia mxolod saerTo xasiaTis debulebebiT Semoifarglnen da 

calke, specialur muxlSi miuTiTes gacxadebul uflebaTa SezRudvis 

SesaZlebloba da safuZveli. magram samoqalaqo da politikuri uflebebis 

Sesaxeb paqtma da amerikulma konvenciam, evropuli konvenciis msgavsad, imave 

muxlSi miuTiTa gamoxatvis SezRudvis SesaZlebloba, romlebSic es ufleba 

iyo gacxadebuli. 

rac Seexeba afrikul qartias, masSi gamoxatvis SezRudvis SesaZlebloba 

arc imave muxliT da arc saerTo xasiaTis debulebiT gaTvaliswinebuli ar 

aris. amis miuxedavad, eWvgareSea rom aseTi SesaZlebloba daSvebulad unda 

vigulisxmoT gamoxatvis Tavisuflebis im formulirebidan gamomdinare, 

romelic qartiis me-9 muxlSia gadmocemuli. masSi miTiTebulia, rom `yovel 

adamians gaaCnia Tavisi azris gamoxatvis da gavrcelebis ufleba kanonis 

farglebSi~ (within the Law). aSkaraa, rom afrikulma qartiam am Tavisuflebis 

farglebis sakiTxis gadawyveta mTlianad erovnul xelisuflebas miando da 

misi Sefasebis Tavisuflebis farglebs miakuTvna. 

SezRudvis `kanoniT gaTvaliswinebulobis~ moTxovnas uklebliv yvela 

aqti iTvaliswinebs 

_ SezRudvis `aucileblobis~ moTxovnas _ umetesi maTgani, kerZod, 

samoqalaqo da politikuri uflebebis Sesaxeb paqti, amerikuli konvencia da 

evropis kavSiris qartia. 

_ SezRudvis `Tanazomierebis~ moTxovna, romelic evropuli konvenciis 

me-10 muxlSi miTiTebuli ar aris, magram evropuli sasamarTlos 

iurisprudenciiT aris damkvidrebuli, evropis kavSiris qartiis 52-e muxliT 

yvela uflebis SezRudvis aucilebel pirobad aris gamocxadebuli. sxva 

aqtebi aseT pirobas ar iTvaliswineben. 
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rac Seexeba SezRudvis safuZvels, anu im kanonier interesebs, romelTa 

dasacavadac gamoxatvis Tavisufleba SeiZleba SeizRudos, am mimarTebiT 

Semdegi suraTi gamokveTa: 

_ sayovelTao deklaraciis mixedviT daSvebulia uflebaTa (maT Soris 

gamoxatvis Tavisuflebis) SezRudva sxva pirTa uflebebisa da 

Tavisuflebebis, moralis, sazogadoebrivi wesrigisa da saerTo keTildReobis 

interesebisaTvis; 

_ samoqalaqo politikuri uflebebis Sesaxeb paqtis mixedviT – sxva 

pirTa uflebebis, sazogadoebrivi wesrigis, xalxis janmrTelobisa da 

moralis dasacavad; 

_ amerikuli konvenciis mixedviT – sxvaTa uflebebisa da reputaciis, 

erovnuli uSiSroebis, sazogadoebrivi wesrigis, sazogadoebis janmrTelobisa 

da moralis dasacavad; 

_ evropis kavSiris qartiis mixedviT – sxvaTa uflebebisa da 

Tavisuflebebis, agreTve, kavSiris mier aRiarebuli sajaro interesebis 

dasacavad. 

rogorc vxedavT yvela aqti aRiarebs uflebis SezRudvis SesaZleblobas 

Semdegi sami interesis dasacavad. esenia: sxva pirTa uflebebi, sazogadoebrivi 

wesrigi da morali. 

evropuli konvenciis me-10 muxlSi CamoTvlili sxva kanonieri miznebi ki 

zoggan aris gaTvaliswinebuli da zoggan ara. rac Seexeba teritoriuli 

mTlianobis, sazogadoebrivi usafrTxoebis, sasamarTlos avtoritetisa da 

miukerZoeblobis dacvis, konfidencialurad miRebuli informaciis 

gamJRavnebis Tavidan acilebis interesebs, isini (garda evropuli konvenciisa) 

arsad arsad ar aris miTiTebuli. 

imis miuxedavad, rom evropuli konvenciis me-10 muxlSi kanonier mizanTa 

CamonaTvali gacilebiT ufro vrcelia, mainc ar iqneboda marTebuli iseTi 

daskvnis gamotana, TiTqos evropuli konvencia gamoxatvis Tavisuflebis 

SezRudvis ufro farTo SesaZleblobas iTvaliswinebs da gaadvilebulia sxva 

interesebis dasacavad misi SezRudva. am mimarTebiT mxedvelobaSi misaRebia 

ramdenime garemoeba: 

I. adamianis uflebaTa sayovelTao deklaracias, ramdenadac mas 

sarekomendacio xasiaTi aqvs da arsebiTad adamianis uflebaTa dacvis sferoSi 

saerTaSoriso samarTlebrivi principebs amkvidrebs,13 igi Sefasebis 

Tavisuflebis Zalian did sivrces gulisxmobs erovnuli xelisuflebisaTvis. 

amitom masSi metismeti detalizacia am mimarTebiT arc saWiro iyo da arc 

gamarTlebuli. vfiqrobT, amiT unda aixsnas, sayovelTao deklaraciaSi iseTi 

13 The Oxford Companion to Law by David M. Walker, Clarendon Press. Oxford. 1980. gv.593. 
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farTo Sinaarsis terminis gamoyeneba uflebaTa SezRudvis safuZvlad, 

rogoricaa _ `saerTo keTildReobis interesebi~. 

II. zedmeti konkretizacia TavisTavadac ver iqneboda gamarTlebuli im 

muxlebSi, romlebic mxolod erT romelime uflebas ki ar Seexeba, aramed 

yvelas, an uflebaTa romelime jgufs. sxvadasxva uflebaTa gansxvavebul 

ontologiur bunebaze mniSvnelovnadaa damokidebuli is, Tu ra interesebTan 

SeiZleba aRmoCndes igi konfliqtSi, anda RirebulebaTa rogori konfliqtia 

ufro tipiuri; aqedan gamomdinare, _ isic, Tu romeli interesebis dasacavad 

iqneba mizanSewonili uflebis SezRudvis SesaZleblobis daSveba. amitom 

saerTo xasiaTis debulebebSi marTlac ufro gamarTlebulia yvelaze ufro 

tipiur konfliqtebze aqcentis gakeTeba da imavdroulad (sagarantiod) 

farTo Sinaarsobrivi farglebis mqone cnebebis gamoyeneba. Cveni SexedulebiT, 

kidev amanac ganapiroba sayovelTao deklaraciaSi `saerTo keTildReobis 

interesebze~ miTiTeba, romelSic sxvadasxva sajaro interesi SeiZleba 

igulisxmebodes. amave logikas Seesabameba evropis kavSiris qartiis saerTo 

Sinaarsis SemzRudvel debulebaSi, erTi mxriv, miTiTeba `sxvaTa uflebebisa 

da Tavisuflebis dacvis~ interesze (rogorc miniSneba tipiur RirebulebaTa 

konfliqtze) da, meore mxriv, imis aRniSvna, rom qartiiT garantirebul 

uflebaTa SezRudva dasaSvebia `kavSiris mier aRiarebuli sajaro interesebis 

dasacavad~ zedmeti konkretizaciis gareSe. 

III. rac mTavaria, arsebobs terminTa interpretaciis, maTi Sinaarsis 

dazustebis SesaZlebloba Sesabamis normaTa uSualo gamoyenebis dros. 

magaliTad, `danaSaulis Tavidan acilebis~ interess amerikuli konvencia 

SezRudvis safuZvlad ar iTvaliswinebs, magram Zalze didia mosalodneloba 

imisa, rom igi moiazreba `sazogadoebrivi wesrigis dacvis~ interesSi misi 

farTo interpretaciis gziT. `teritoriuli mTlianobis dacvis interesi~ 

SeiZleba igulisxmebodes `erovnuli uSiSroebis~ interesSi, 

`konfidencialurad miRebuli informaciis gamJRavnebis aRkveTis interesi~ _ 

`sxva pirTa uflebebis dacvis~ an romelime sajaro interesSi da a.S. 

erTaderT saTuo SemTxvevad gvesaxeba `sasamarTlos avtoritetisa da 

miukerZoeblobis dacvis~ interesis mikuTvneba romelime sxva kanonieri 

interesisaTvis. arada es interesi, uflebis SezRudvis safuZvlad evropuli 

konvenciis garda, sxvagan arsad ar aris saxeldebiT miTiTebuli, maT Soris – 

arc amerikul konvenciaSi. zogierT SemTxvevaSi, rodesac sasamarTlos 

avtoritetsa da miukerZoeblobasTan erTad im pirTa uflebebic ilaxeba, 

romlebic sasamarTloSi Sesabamisi gansaxilveli saqmis mxareebs warmoadgenen, 

gamoxatvis Tavisufleba amerikuli konvenciis safuZvelze `sxvaTa uflebebis 

dacvis~ motiviT SeiZleboda SezRuduliyo. magram cxadia, rom es mxolod 

logikuri varaudebia. amitom, is, Tu rogoria realuri mdgomareoba da 
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SeiZleba Tu ara amerikuli konvenciis safuZvelze gamoxatvis Tavisuflebis 

SezRudva sasamarTlos avtoritetisa da miukerZoeblobis dacvis motiviT, 

amaze pasuxs mxolod inter-amerikuli sasamarTlos praqtika Tu mogvcems.14 

Tumca, is didi da Zveli tradiciebi, romlebic damkvidrebulia saerTo 

samarTlis qveynebSi `sasamarTlosadmi upativcemulobis~ sakiTxebSi, srul 

safuZvels gvaZlevs ganvacxadoT, rom sasamarTlos avtoriteti da 

miukerZoebloba jerovnad aris daculi nebismieri xelyofisagan, maT Soris – 

uflebaTa borotad gamoyenebisagan. 

zemoaRniSnulidan gamomdinare kidev ufro cxadi gaxda Semdegi: is 

TvalSi sacemi garemoeba, rom konvenciis me-10 muxlSi kanonier interesTa 

CamonaTvali ufro vrcelia, vidre sxva aqtebSi, ar gviqmnis sakmaris 

safuZvels vamtkicoT, rom evropuli konvenciis safuZvelze gamoxatvis 

Tavisuflebas ufro naklebi dacva aqvs garantirebuli, vidre gaeros an 

regionuli aqtebiT. 

 

e) damatebiTi garantiebi 

 

rogorc viciT, evropuli konvenciis me-17 muxliT dadgenilia uflebaTa 

(maT Soris gamoxatvis Tavisuflebis) dacvis damatebiTi garantiebi. am 

muxlSi akrZalulia konvenciis iseTi ganmarteba, romelic gamiznulia ararad 

aqcios am konvenciiT gacxadebuli romelime ufleba an Tavisufleba, anda 

SezRudos igi imaze metad, vidre es sakuTriv konvenciiT aris 

gaTvaliswinebuli.  

msgavs debulebebs Seicaven sxva aqtebic, magaliTad sayovelTao 

deklaracia (30-e muxli) samoqalaqo apolitikuri uflebebis paqti (me-5 

muxli), evropis kavSiris qartia (53-e da 54-e muxlebi). 

 

v) daskvna 

 

yovelive zemoTqmulis gaTvaliswinebiT, Cveni saboloo daskvna isaa, rom 

evropuli konvenciiTa da Sesabamisi praqtikiT dadgenili gamoxatvis 

Tavisuflebis Sinaarsi da farglebi Seesabameba adamianis uflebaTa sferoSi 

rogorc gaeros, ise sxva regionul saerTaSoriso samarTlebriv aqtebs da am 

mimarTebiT maT Soris principuli sxvaoba ar aris. 

 

14 am sakiTxze ix. Cancado Trindade, Antônio Augusto The Inter-American Court of Human Rights at a Crossroads: 
Current challenges and its Emerging Case Law on the Eve of the New Century (gv.167-192) da Buergental Thomas The 
European and Inter-American Human Rights Court: Beneficial interaction (gv.123-134), krebulSi Protecting Human 
Rights: The European Perspective, Stedies in memory of Rolv Ryssdal, 2000. 
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zemoT Cven mimovixileT umTavresi saerTaSoriso samarTlebrivi aqtebi,
romlebic gamoxatvis Tavisuflebas iTvaliswineben, maT Soris, sami

regionuli aqti – adamianis uflebaTa amerikuli konvencia, adamianisa da

xalxis uflebaTa afrikuli qartia da evropis kavSiris qartia ZiriTadi

uflebebis Sesaxeb. pirveli ori maTgani evropul konvenciasTan mimarTebaSi 

mxolod SedarebiTi aspeqtis TvalsazrisiT aris saintereso. maTi 

urTierTqmedebis problema sirTuleTa Seqmnis TvalsazrisiT aqtualuri ar 

aris, ramdenadac es sistemebi gansxvavebul regionebs (amerika, afrika, 

evropa) moicaven da erTmaneTisagan damoukideblad arseboben. magram igives 

ver vityviT ZiriTad uflebaTa Sesaxeb evropis kavSiris qartiasa da 

evropul konvenciaze, ramdenadac isini erTsa da imave regions moicaven 

(evropis kavSiris samarTali moqmedebs evropuli konvenciis xelSemkvrel 25 

saxelmwifoSi). Sesabamisad gaCnda interesi, gagverkvia, Tu ra mimarTebaSia 

adamianis uflebaTa sferoSi evropis kavSiris samarTali evropul 

konvenciasTan, rogoria maTi urTierTqmedeba da rogor aisaxeba maTi 

erToblivi gamoyeneba evropaSi ZiriTad uflebaTa uzrunvelyofaze. aRmoCnda, 

rom am sakiTxis garkveva SeuZlebelia erovnul samarTlebriv sistemebTan 

TiToeuli maTganis urTierTmimarTebis gaTvaliswinebis gareSe. swored es 

sami samarTlebrivi sistema da maT Soris urTierTmimarTebani qmnian evropaSi 

~sammagi iurisdiqciis~ viTarebas, romelic qvemoT aris axsnili misgan 

gamomdinare problemebTan erTad.

11.3.1. `sammagi iurisdiqciis~ cneba 

dRes evropaSi arsebobs adamianis uflebaTa samarTlis sami sxvadasxva

wyaro _ erTi erovnuli da ori saerTaSoriso. kerZod:
1) erovnuli samarTali;
2) adamianis uflebaTa evropuli konvencia (ECHR) da mis safuZvelze

Seqmnili precedentuli samarTali;
3) evropis kavSiris samarTali (EU Law) da marTlmsajulebis

evropuli sasamarTlos (ECJ) precedentuli samarTali.
 

Sesabamisad arsebobs sami iurisdiqcia:
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1) erovnuli sasamarTloebisa;
2) strasburgis adamianis uflebaTa evropuli sasamarTlosi (ECtHR);
3) marTlmsajulebis evropuli sasamarTlosi (ECJ)1 luqsemburgSi.

imis gamo, rom evropaSi virtualurad yvela sajaro instituciis

TiTqmis yvela aqti SeiZleba gadaisinjos adamianis ZiriTad uflebebTan maTi

Sesabamisobis TvalsazrisiT, bunebrivad warmoiSoba samarTlebrivi wyaroebisa

da Sesabamisi iurisdiqciebis koordinaciis sakiTxi.
rogorc adamianis uflebaTa evropuli sasamarTlos Tavmjdomare

lucius vildhaberi aRniSnavs, mTavari sirTule is aris, rom es sistemebi ki

ar Tanaarseboben (coexist), aramed nawilobriv faraven (overlap) erTmaneTs.
viTareba ar aris imdagvari, rom Sesabamisi iurisdiqciis sasamarTlom

mxolod `Tavisi wyaro~ gamoiyenos (anu, mxolod Tavisi samarTlebrivi

sistemiT gaTvaliswinebuli uflebebi). piriqiT, umetes SemTxvevaSi,
sxvadasxva wyaroebis kombinaciaa aucilebeli. es gansakuTrebiT cxadia

erovnul sasamarTloebTan mimarTebaSi. iseT saqmeebSi, romlebSic CarTulia

evropis kavSiris samarTali (EU Law), maT mxedvelobaSi unda miiRon sami

wyaro – erovnuli samarTali, evropuli konvencia da evropis kavSiris

samarTali.
TavisTavad mravlismetyvelia is garemoeba, rom evropis kavSiris

samarTalSi erovnul sasamarTloebs ewodebaT `ordinaruli iurisdiqciis

gaerTianebis sasamarTloebi~ (community Courts of Ordinary Jurisdiction). 
vildhaberi samarTlianad aRniSnavs, rom aseTive warmatebiT maT SeiZleba

`ordinaruli iurisdiqciis konvenciis sasamarTloebi (~Convention Courts of 
Ordinary Jurisdiction~) ewodoT.2

1
`marTlmsajulebis evropuli sasamarTlo~ saerTo saxelwodebaa `evropis gaerTianebaTa marTlmsajulebis

sasamarTlosi~ (Court of Justice of the European Communities). igi daarsda parizis xelSekrulebiT 1951 wels

rogorc ~The Court of Justice of the Coal and Steel Community~. dRevandeli saxelwodeba da iurisdiqcia

ganisazRvra 1957 wels. igi warmoadgens gaerTianebaTa Sida sasamarTlos. erovnul samarTlebriv

sistemebTan mimarTebaSi misi pozicia daaxloebiT iseTivea, rogoric mTavari federaluri sasamarTlosi

federalur saxelmwifoSi. igi SeiZleba SevadaroT ufro sakonstitucio an administraciul sasamarTlos,
vidre saerTo iurisdiqciis sasamarTloebs. misi iurisdiqcia dadgenilia da gamomdinareobs mxolod

gaerTianebis xelSekrulebidan. mas aqvs eqskluziuri iurisdiqcia wevr saxelmwifoebs Soris yvela davaze,
romlebic Seexeba xelSekrulebebis debulebaTa gamoyenebas da agreTve yvela davaze, romlebic

dakavSirebulia gaerTianebis miznebTan da amocanebTan sazogadod. igi gamoiyenebs procedurul wesebs,
romlebic mis miervea dadgenili. The Oxford Companion to Law by David M. Walker, 1980. P.437-438. ix. agreTve:
G. Berg, Judicial Control of the European Communities, D.Valentine, The Court of Justice of the European Communities.
lbr ktjyfhlb, evrokavSiri, Tbilisi, 2002. Tanamedrove saerTaSoriso samarTali, leqsikoni-cnobari, 

pasuxismgebeli redaqtori l. aleqsiZe, Tbilisi, 2003. 
2 The Coordination of the Protection of Fundamental Rights; Address by Luzius Wildhaber, Geneva, 8 September, 2005.
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erTmaneTis gadamfari aseTi sami samarTlebrivi sistema warmoSobs

aucileblobas, am sistemaTa urTierTqmedeba gaazrebul iqnas ori

TvalTaxedviT, kerZod – adamianis uflebaTa dacvis efeqtianobisa da

samarTlebrivi garkveulobis TvalTaxedviT.
cxadia, TiToeul samarTlebriv sistemas SeuZlia gaaCndes Tavisi

uflebebi da maTi daculobis garkveuli standarti, romelic adaptirebulia

Sesabamisi saxelmwifos an Sesabamisi sistemis sfecifikasTan; magram

Tanabradve mniSvnelovania, rom arsebobdes SeTanxmebuli da Tanmimdevruli

midgoma im uflebebTan mimarTebaSi, romlebic saerToa am samarTlebrivi

sistemebisaTvis. aseTi saerTo uflebebi ki isinia, romlebic evropuli

konvenciiT aris dadgenili. swored isini qmnian ~ius commune~-s3 adamianis

uflebebisa mTels evropaSi. evropuli konvenciiT gacxadebuli uflebebi

gaTvaliswinebulia xelSemkvreli saxelmwifoebis samarTlebrivi sistemebiT,
cxadia, maT Soris im saxelmwifoTa sistemebiT, romlebic evropis kavSirSi

arian gaerTianebulni. imavdroulad, evropis kavSiris samarTali aseve

gulisxmobs konvenciiT gaTvaliswinebuli uflebebis dacvas. es konteqsti

aSkaras xdis samarTlebrivi garkveulobis saWiroebas rogorc kompetenciaTa

gamijvnis, ise masTan dakavSirebul sxva sakiTxebSi. 

saqme isaa, rom bevri iseTi sakiTxi, romlis gadawyvetac uwevs 

marTlmsajulebis evropul sasamarTlos Tavisi funqciebis ganxorcielebisas 

(saxelmwifoTa mier saxelSekrulebo valdebulebebis darRvevis Sefaseba, 

gaerTianebis instituciebis mier ganxorcielebuli aqtebis kontroli, 

evropis kavSiris kanonmdeblobis interpretaciis sakiTxebi da sxva), 

uSualodaa dakavSirebuli evropuli konvenciiT gaTvaliswinebul uflebebSi 

CarevasTan da, Sesabamisad, sasamarTlos mxridan (romlis amocanac

gaerTianebis samarTlis swori interpretaciisa da gamoyenebis

uzrunvelyofaa) reaqcias moiTxovs. meore mxriv, zogjer strasburgis

sasamarTloSi gasaCivrebulia saxelmwifoTa iseTi RonisZiebebi, romlebic

eyrdnoba gaerTianebis samarTlis gamoyenebas. zogjer ki saCivrebi uSualod

mimarTulia evropuli gaerTianebebisa da maTi organoebis winaaRmdeg.
Sesabamisad wamoiWreba am ori evropuli sasamarTlos iurisdiqciis

sakiTxi zemoaRniSnul sakiTxebTan mimarTebaSi. kerZod:
_ SeuZlia Tu ara, principulad, adamianis uflebaTa evropul

sasamarTlos ganixilos saCivrebi evropul gaerTianebaTa da maT organoTa

winaaRmdeg, anda imsjelos gaerTianebis samarTlis Sesabamisad

ganxorcielebul ama Tu im RonisZiebaze adamianis uflebaTa daculobis

3
`ius commune~ (laT.) – saerTo samarTali, samarTali yvelasaTvis.
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TvalsazrisiT; Tu pasuxi dadebiTia, maSin gasarkvevia, ra farglebSi 

SeiZleba es moxdes;

_ SeuZlia Tu ara marTlmsajulebis evropul sasamarTlos, rodesac

igi Tavisi iurisdiqciis farglebSi afasebs saxelmwifos ama Tu im

moqmedebas gaerTianebis samarTalTan Sesabamisobis kuTxiT, imsjelos imazec,
warmoadgenda Tu ara igi evropuli konvenciiT gaTvaliswinebuli uflebis

darRvevas.
cxadia, am kiTxvebze pasuxis gacema moiTxovs kargad gaazrebas, Tu ra

mimarTebaSia erTmaneTTan, erTi mxriv, adamianis uflebaTa evropuli

konvencia da evropis kavSiris samarTali adamianis ZiriTad uflebaTa

sferoSi, da meore mxriv, es ukanaskneli – erovnul samarTlebriv

sistemasTan.
amrigad, zemoT miTiTebuli sami samarTlebrivi sistemis (Sesabamisi 

wyaroebiTa da iurisdiqciiT) virtualur samkuTxedSi gacilebiT meti 

samarTlebrivi garkveuloba arsebobs mxolod erT wyvils – evropul 

konvenciasa da erovnul sistemebs Soris (ramdenadac konvenciiT 

saxelmwifoTa movaleobebi da pasuxismgebloba am aqtSi gacxadebul 

uflebebTan mimarTebaSi mkafiodaa gadawyvetili), vidre danarCen or 

SemTxvevaSi.

adamianis uflebaTa

evropuli konvencia

erovnuli samarTlebrivi

sistemebi

evropis kavSiris samarTali adamianis 

ZiriTad uflebaTa sferoSi 
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11.3.2. adamianis ZiriTad uflebaTa sferoSi evropis 

kavSiris samarTlisa da adamianis uflebaTa evropuli 

konvenciis urTierTmimarTeba. 

 

evropis kavSiris samarTali gulisxmobs adamianis uflebaTa evropuli

konvenciiT gacxadebuli ZiriTadi uflebebis dacvas. evropis kavSirma,
rogorc saerTaSoriso organizaciam, aiRo valdebuleba, daecva evropuli

konvenciiT garantirebuli uflebebi:
a) evropis kavSiris xelSekrulebis muxlSi E (me-2 nawili)

miTiTebulia: `kavSiri daicavs ZiriTad uflebebs, romlebic dadgenilia

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciiT, ramdenadac

igi gamomdinareobs wevri saxelmwifoebis saerTo konstituciuri

principebidan~. amave muxliT ZiriTad uflebaTa dacva gamocxadebulia

gaerTianebis samarTlis ZiriTad principad.
b) 2000 wels miRebul iqna adamianis ZiriTad uflebaTa qartia, riTac

kavSirma kidev erTxel daadastura, rom aRiarebda evropuli konvenciiT

garantirebul ZiriTad uflebebs. ufro metic, qartiis 52-e muxlma daadgina,
rom ramdenadac qartia Seicavda konvenciiT dadgenil uflebebs, maTi

Sinaarsi da farglebi iqneboda igive, rac konvenciiT iyo dadgenili.
miCneulia, rom am da sxva RonisZiebebiT, faqtobrivad, ganxorcielda

evropuli konvenciis inkorporacia gaerTianebis samarTalSi. adamianis

uflebaTa evropuli konvencia ganixileba, rogorc gaerTianebis pirveladi

samarTlis (primary law of community)4 nawili, xolo misi dacva – 
gaerTianebis aqtebis kanonierebis winapirobad.5

11.3.3. ZiriTadi uflebebis dacvis sferoSi evropis  

kavSirisa da erovnuli samarTlebrivi sistemebis  

urTierTmimarTeba 

daviwyoT imiT, rom aseve aRiarebulia adamianis ZiriTad uflebaTa

sferoSi am ori samarTlebrivi sistemis ekvivalenturebis prezumfcia,
romelic obieqtur safuZvels emyareba, vinaidan orive maTgani

orientirebulia adamianis uflebaTa evropul konvenciaze.

4 primary law (of community) – igulisxmeba maastrixtis, amsterdamisa da nicis CarCo-xelSekrulebani.
5 ECJ; Opinion 2/94 1996 ECR. §§34-36.
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magram, imavdroulad, aRiarebulia, rom sruli ekvivaleturoba ar aris

da arc SeiZleba iyos, ramdenadac erovnuli samarTlebrivi sistemebi

yovelTvis iTvaliswineben TavianT samarTlebriv, kulturul da istoriul

tradiciebs. amitom, saerTaSoriso samarTlebrivi normebi, rogorc wesi,
mxolod fundamentur safuZvels qmnian, romelsac Semdeg erovnuli sistemebi

argeben TavianT tradiciebs da axdenen mis detalizacias. aseTive arasrulia

relevanturobis xarisxi evropul konvenciasa da erovnul sistemebs Soris.
magram am konteqstSi es imdenad aqtualuri ar aris, rogorc zemore

konteqstSi, ramdenadac evropul konvenciasTan mimarTebaSi ZiriTad

uflebaTa ekvivalenturi dacvis, Sesabamisi valdebulebebisa da

pasuxismgeblobis sakiTxebi konvenciiT aris daregulirebuli. saxelmwifoebs

nakisri aqvT uflebaTa dacvis valdebuleba da eqvemdebarebian

pasuxismgeblobas misi darRvevisaTvis.
magram, evropis kavSiris samarTalTan mimarTebaSi samarTlebrivi

garkveulobis xarisxi maRali ar aris. amitom `ekvivalenturobis~ xarisxis

mniSvneloba imazea damokidebuli, Tu ra konteqstSi gamoiyeneba Sesabamisi

prezumfcia da ra gavlenas axdens igi uflebrivi sakiTxebis gadawyvetaze.
sakiTxma imis Sesaxeb, unda miiRon Tu ara evropis kavSiris wevrma

qveynebma mxedvelobaSi kavSiris samarTliT gaTvaliswinebuli ZiriTadi

uflebebi, Tavidanve azrTa sxvadasxvaoba gamoiwvia. am saerTaSoriso

organizaciaSi wevrobis faqtidan da kidev im garemoebidan, rom maTi qmedeba

eqvemdebareba evropis marTlmsajulebis sasamarTlos mxridan gadasinjvas,
TavisTavad gamomdinareobda zemoaRniSnul kiTxvaze dadebiTi pasuxi. magram

am sakiTxze ori sxvadasxvagvari midgomis gamomxatveli Sexedulebebi

gamoiTqva:
pirveli midgomis mixedviT, kavSiris wevri qveynebi unda daemorCilon

kavSiris samarTlebriv sistemas adamianis uflebaTa dacvis sferoSi, raTa

kavSiris wevri qveynis nebismieri moqalaqe realurad sargeblobdes

uflebebiT ara marto sakuTar qveyanaSi, aramed kavSiris yvela qveyanaSi (es

gaxlavT aRiarebuli midgoma; sammagi iurisdiqciis problemis warmoSobac

swored mas ukavSirdeba). es midgoma mkafiod da naTlad Camoayaliba

marTlmsajulebis evropuli sasamarTlos generalurma advokatma
6

jakobsma

1993 wels erT-erT saqmeze (Konstantinides – 296) gamosvlisas:

6
evropis gaerTianebaTa marTlmsajulebis sasamarTloSi arsebobs rva generaluri advokati, maT iseTive

kvalifikacia aqvT, rogorc mosamarTleebs; evalebaT sruli miukerZoebloba da damoukidebloba. Ria

sasamarTlo procesze isini sajarod gamoTqvamen mosazrebebs saqmis Sesaxeb da amzadeben moxsenebas, rac

miznad isaxavs sasamarTlos daxmarebas da imis uzrunvelyofas, rom xelSekrulebaTa interpretaciisa da

gamoyenebisas samarTali daculia. zogierT SemTxvevaSi generaluri advokati moqmedebs, rogorc pirveli
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`rodesac gaerTianebis moqalaqe erTi qveynidan midis meoreSi rogorc

muSa an TviTdasaqmebuli (selfemployed), xelSekrulebis 48-e da 52-e da 45-e
muxlebiT igi uzrunvelyofili unda iyos ara marto im SesaZleblobiT, rom

gaagrZelos Tavisi biznesi an profesiuli saqmianoba, aramed unda

sargeblobdes imave sacxovrebeli Tu samuSao pirobebiT, rogoriTac

sargeblobs maspinZeli qveynis moqalaqe. amave dros is uzrunvelyofili unda

iyos imiT, rom mas moepyrobian ZiriTadi Rirebulebebis saerTo kodeqsis

Sesabamisad, gansakuTrebiT ki im Rirebulebebisa, romlebic evropuli

konvenciiT aris dadgenili. sxva sityvebiT, igi unda iyos `civis europeus 
sum~7 da SeiZinos statusi imisaTvis, rom SeewinaaRmdegos misi ZiriTadi

uflebebis nebismier darRvevas.~
8

rogorc adamianis uflebaTa evropuli sasamarTlos yofili 

mosamarTle georg resi aRniSnavs, marTalia, jakobsma evropeli moqalaqis

statusi Camoayaliba, rac gaakeTa kidevac maastrixtis xelSekrulebam
9,

magram niSandoblivi swored is aris, rom igi ZiriTadad daeyrdno

gaerTianebis samarTalTan kavSirs, rogorc winapirobas uflebebiT realuri

sargeblobisa.10

imave 1993 wels generalurma advokatma gulmanma gamoTqva meore

midgomis gamomxatveli mosazreba. kerZod, man ganacxada, rom ar arsebobda

araviTari aucilebloba imisa, wevr qveynebs daecvaT is ZiriTadi uflebebi,
romlebsac gaerTianebis samarTlebrivi sistema adgenda. misi azriT, ar

arsebobda araviTari safuZveli imaSi eWvis Sesatanad, rom erovnul

samarTlebriv sistemebs ar SeeZloT am amocanis adekvaturad gadaWra.

gaerTianebis yvela qveyana samarTlis uzenaesobaze damyarebuli saxelmwifo

iyo da amdenad isini valdebulni iyvnen daecvaT is uflebebi, romlebic

evropuli konvenciiT iyo gacxadebuli.11

georg resi marTebulad miiCnevs, rom aRniSnuli Tvalsazrisis

gaziareba imis tolfasi iqneboda, marTlmsajulebis evropul sasamarTloSi

saxelmwifoTa RonisZiebebis Sefaseba momxdariyo mxolod sabazro

instanciis sasamarTlos mosamarTle. igi gamoTqvams Sexedulebas, Tu rogor unda gadawydes saqme. mis azrs

gadamwyveti mniSvneloba ara aqvs da ar eqvemdebareba komentars mxareTa mxridan. mowmeTa dakiTxvis dros

misi monawileoba savaldebuloa.
7 Civis Europeus Sum – saerTo evropuli moqalaqeoba.E
8
ix. http//www.jeanmonnetprogram.org/papers/97/97-06-IV html

9 Art 18-22, ex Art 8a-e ECT (igulisxmeba evropis kavSiris xelSekruleba, romelic xelmowerili iqna 1992

wlis 7 Tebervals maastrixtSi. ZalaSi Sevida 1993 wlis 1 noembers)
10 Ress Georg, Media Law in the Context of the European Union and the European Convention on Human Rights, 2000. 
gv.1191.
11 Case C – 2/92, Bostock, Opinion of Advokate General Gulman. 20.04.1993, 1994 ECR 995, §§33-4.
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Tavisuflebebis WrilSi da ara imavdroulad ZiriTadi uflebebis WrilSic,
rom saxelmwifos nebismieri aqti miCneuliyo gaerTianebis samarTlis

farglebSi (within the scope of community law). es ki Zalian ambiciur

gancxadebad unda CaTvliliyo, radgan am farglebis dadgena ioli saqme ar

iyo.12

marTlac, obieqturad gamarTlebuli prezumfcia imisa, rom adamianis

uflebaTa sferoSi evropis kavSiris samarTali ekvivalenturia erovnuli

sistemebisa, ar SeiZleba gamoyenebul iqnes imis argumentad, rom TiTqos ar

arsebobs saWiroeba erovnulma sistemebma daicvan kavSiris samarTliT

uzrunvelyofili uflebebi. es mniSvnelovnad daasustebs uflebaTa

daculobis garantiebs kavSiris samarTlis konteqstSi da gaumarTlebelia,

miT ufro adamianis uflebaTa qartiis miRebis Semdeg, romlis 51-e muxlis

mixedviT, qartiis debulebebis adresati, kavSiris instituciebsa da

organoebTan erTad, arian agreTve wevri saxelmwifoebi da isini

gaTvaliswinebul unda iqnan kavSiris samarTlis gamoyenebis dros.
kidev erTi damatebiTi argumenti zemoaRniSnuli daskvnis sasargeblod

is faqtia, rom kavSiris samarTlis Sida ganxorcielebaze strasburgis

sasamarTlo ar avrcelebs, anda nawilobriv avrcelebs Tavis iurisdiqcias

`ekvivalenturi dacvis~ imave prezumfciaze dayrdnobiT, rac aSkaras xdis

erovnul saxelmwifoTa gadamwyvet rols kavSiris samarTlis gamoyenebisas

ZiriTad uflebaTa uzrunvelyofaSi.

11.3.4. adamianis uflebaTa evropuli komisiisa da  

adamianis uflebaTa evropuli sasamarTlos midgoma 

midgomebi gansxvavdeba imisda mixedviT, uSualo vis winaaRmdeg aris

mimarTuli saCivari da ra mimarTebaSia igi gaerTianebis samarTalTan da

Sesabamis RonisZiebebTan. kerZod, ganasxvaveben 2 kategoriis saCivrebs:
a) saCivrebi, evropuli gaerTianebebisa an maTi wevri qveynebis

winaaRmdeg koleqtiurad;
b) saCivrebi evropuli konvenciis xelSemkvrel calkeul saxelmwifoTa

winaaRmdeg maT mier gaerTianebis samarTlisa Tu gadawyvetilebebis

ganxorcielebasTan dakavSirebiT.
amasTan, `b~ kategoriis saCivrebisadmi midgomac gansxvavebulia imisda

mixedviT, gaaCnia Tu ara saxelmwifos gaerTianebis samarTlisa Tu

12 Ress Georg, iqve. gv.1192.



451

gadawyvetilebis ganxorcielebis dros mixedulebis (Sefasebis) garkveuli

Tavisufleba.

a) saCivrebi evropuli gaerTianebebisa an maTi wevri qveynebis

winaaRmdeg koleqtiurad

 

saCivrebs, romlebic mimarTulia evropuli gaerTianebebisa an maTi

organoebis winaaRmdeg, adamianis uflebaTa evropuli sasamarTlo (agreTve, 

adamianis uflebaTa evropuli komisia mis gauqmebamde) yovelTvis miuReblad

acxadebs ratione personae-s moTxovnasTan Seusabamobis safuZvliT. aseTi 

midgomis marTebuloba aravis gauxdia sadavod; vinaidan evropuli

gaerTianebani ar arian konvenciis xelSemkvreli mxareebi, maT winaaRmdeg

mimarTul saCivrebze konvenciis organoebis iurisdiqcia ar vrceldeba.13

magram sakiTxi imis Sesaxeb, arian Tu ara evropuli gaerTianebebis wevri

saxelmwifoebi, Sesabamisad – evropis kavSiri (EU) koleqtiurad

pasuxismgebelni gaerTianebebisa da misi organoebis qmedebisaTvis, araerTxel

gamxdara msjelobis sagani. TavisTavad am sakiTxis wamoWra logikur

safuZvels emyareba: evropul gaerTianebaTa yvela wevri saxelmwifo

evropuli konvenciis xelSemkvreli mxarea da isini konvenciis 1-li muxliT

pasuxismgebelni arian konvenciis nagulvebi darRvevisaTvis, Tu igi

gamowveulia `maTi iurisdiqciis farglebSi~ ganxorcielebuli aqtebis

Sedegad. Sesabamisad, Tu gaziarebuli iqneba is mosazreba, rom evropul

gaerTianebaSi (evropis kavSirSi) wevri saxelmwifoebi TavianT iurisdiqcias

axorcieleben koleqtiurad, maSin aRmoCndeba, rom konvenciis organoebis

mxridan aseTi saCivrebis miuReblad gamocxadeba ratione personae-s wesTan

Seusabamobis safuZvliT swori ar aris.
aRsaniSnavia, rom aseTi argumenti adamianis uflebaTa evropuli

komisiis winaSec iyo wamoyenebuli erT-erT saqmeSi, romelSic momCivani

(French Union, the CFDT) miuTiTebda, rom evropul gaerTianebaTa sabWom mas

ar misca warmomadgenlobis ufleba sakonsultacio sabWoSi, romelic

gaTvaliswinebuli iyo xelSekrulebis (European Coal and Steel Community 
Treaty) me-18 muxliT. momCivnis azriT, sabWos gadawyvetileba sakuTriv

evropul gaerTianebebs da evropul gaerTianebaTa wevr saxelmwifoebs

erToblivad da cal-calke akisrebda pasuxismgeblobas adamianis uflebaTa 

13
saCivrebi, romelic Seexeboda evropul gaerTianebebs: Dec. of 10.07.1978 #8030/77; DR 13, 231; Dec of 

08.05.1985, Dalfino vs Bulgium and the European Communities, #11055/84; saCivrebi, romelic Seexeboda evropul

parlaments: Dec. of 05.10.1987, Associazione spirituale per l’unificazione del mondo cristiano vs Italy #11574/85 
(unpubl).
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evropuli konvenciis me-11, me-13 da me-14 muxlebis nagulvebi darRvevisaTvis.
komisiam miiCnia, rom am saqmeze misi iurisdiqcia ar vrceldeboda ratione 
personae-s safuZvliT rogorc gaerTianebis, ise wevri saxelmwifoebis

mimarT.14

magram saqmec isaa, rom komisiis es gadawyvetileba daemyara im

arguments, rom im droisaTvis safrangeTs jer ar hqonda aRiarebuli

individualuri peticiis ufleba. Sesabamisad, konvenciis xelSemkvreli

saxelmwifoebi marTlac ver iqnebodnen koleqtiurad pasuxismgebelni

konvenciis winaSe im saxelmwifos mier gatarebuli RonisZiebisaTvis,
romelzec konvenciis organoebis iurisdiqcia ar vrceldeboda. amgvarad,
principulad, komisiam ar gamoricxa SesaZlebloba imisa, rom evropis

kavSiris wevri qveynebi koleqtiurad pasuxismgebelni yofiliyvnen konvenciis

savaraudo darRvevebisaTvis.
1987 wels konvenciis organoebSi Setanili iqna sxva saCivari

evropuli gaerTianebebisa da misi wevri saxelmwifoebis winaaRmdeg. momCivani,
romelic iyo evropuli parlamentis samsaxuris TanamSromeli, asaCivrebda

samsaxuridan mis gaTavisuflebas da evropis marTlmsajulebis sasamarTlos

gadawyvetilebas, romelmac uaryo misi apelacia, rogorc xandazmuli (time 
barred). adamianis uflebaTa evropulma komisiam saCivari ar miiRo

gansaxilvelad ratione personae-s safuZvliT, ramdenadac igi mimarTuli iyo

evropuli gaerTianebebis winaaRmdeg. magram koleqtiuri pasuxismgeblobis

sakiTxi komisiam Riad datova. man mxolod is aRniSna, rom aseTi ram

daSvebulic rom yofiliyo, saCivris miReba mainc SeuZlebeli gaxdeboda,

ramdenadac momCivans amowuruli ar hqonda qmediTi samarTlebrivi

misagebeli, romelic mas gaerTianebis samarTlis safuZvelze gaaCnda

(komisiam gamoiyena argumenti, rom man Tavad aRukveTa Tavis Tavs qmediTi

samarTlebrivi misagebeli imiT, rom vadis darRveviT Seitana saCivari

luqsemburgis sasamarTloSi).15

aqve aucileblad unda aRiniSnos, rom Sexedulebani evropul

gaerTianebaTa da misi wevri qveynebis koleqtiuri pasuxismgeblobis

aRiarebis aucileblobis Sesaxeb droTa ganmavlobaSi ufro da ufro

damkvidrda. araerTxel aRiniSna, rom aseTi saCivrebis miuReblad gamocxadeba

konvenciis organoebis mxridan ratione personae-s moTxovnasTan Seusabamobis

safuZvliT marTebuli ar aris.16

14 Dec. of 10.07.1978, N8030/77. DR 13, 231.
15 Dec. of 19.01.1989. #13539188, Dufau vs European Communities and the collectivity of their member States.
16

ix. Wolfgang Peukert, The Importance of the European Convention on Human Rights for the European Union.
krebulSi Protecting Human Rights: The European Perspective, 2000. gv.1119. A.Bultrini, La questione dell'  adesionale 
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gamoTqmulia imgvari Sexedulebac, rom evropis kavSiris, rogorc

saerTaSoriso organizaciis pasuxismgeblobac ki SeiZleba ar gamoiricxos

e.w. funqciuri memkvidreobis safuZvelze. magaliTad, georg resis azriT,
evropul gaerTianebasa da mis instituciebs konvenciis winaSe

pasuxismgebloba SeiZleba warmoeSvaT arapirdapir _ `funqciuri

memkvidreobiT~ (monacvleobiT) _ (functional succession). aseTi Sexeduleba

emyareba Semdeg mosazrebas: evropuli konvenciis xelSemkvrelma

saxelmwifoebma evropis kavSirSi gaerTianebiT, am saerTaSoriso organizacias

gadasces garkveuli uflebamosilebani. isini pasuxismgebelni arian

uflebamosilebis gadacemaze. amitom evropis kavSiri, warmoadgens memkvidres

im valdebulebebisa, romlebic mis wevrebs dakisrebuli aqvT konvenciis

safuZvelze.17

b) saCivrebi konvenciis xelSemkvreli mxareebis mier gaerTianebis

samarTlis an gadawyvetilebebis ganxorcielebasTan dakavSirebiT

 

rogorc zemoT aRvniSneT, strasburgis sasamarTloSi zogjer

gasaCivrebulia gaerTianebis samarTlis Sida ganxorcieleba, anu saxelmwifos

esa Tu is RonisZieba, romelic emyareba gaerTianebis samarTals an misgan

uSualod gamomdinareobs. swored aq ismeba sakiTxi, pasuxismgebelia Tu ara 

saxelmwifo konvenciiT garantirebuli uflebis darRvevisaTvis, romelic

Sedegad mohyva gaerTianebis samarTlis gamoyenebas. (TavisTavad wamoiWreba

imis garkvevis aucileblobac, Tu ramdenad adekvaturi iyo saxelmwifos

moqmedeba gaerTianebis samarTalTan mimarTebaSi da gaaCnia Tu ara

strasburgis sasamarTlos iurisdiqcia imisa, rom Seafasos `gaerTianebis 

samarTlis~ gamoyenebis Sesabamisoba evropul konvenciasTn).  

Tavidanve unda aRiniSnos erTi ram. adamianis uflebaTa evropuli 

komisiisa da evropuli sasamarTlos midgoma am sferoSi ar iyo yovelTvis 

erTgvarovani. igi ganicdida cvladebadobas. amJamad SeiniSneba erTgvari 

tendencia `gamonaklisebis~ daSvebisa da iurisdiqciis gafarToebisa, oRond 

– gansazRvruli mimarTulebiT da gansazRvrul farglebSi, yoveli 

calkeuli konkretuli saqmis mixedviT (case by case). 

della Communita Europea alla CEDU difronte alla Corte di Guistrizia, Pivista di diritto internazionale privato e 
processuale, 1997. gv.302-320. L.Weitzel Droits de I’Homme et Droits Communautaire, krebulSi Présence du Droit 
Public et des Droits de I’Homme, Mélanges offerts à Jasques Velu; Tome troisième, 1992, gv.1391-1399.
17 Ress Georg. Media Law in the context of European Union and the European Convention on Human Rights, art. Studies
in mémory of Rolv Ryssdal. Protecting Human Right: The European Perspective, Carl Keymanns Verlag KG. Köln. 
Berlin. Bonn. München, 2000. gv.1182.
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daviwyoT iqidan, rom Tavidanve savsebiT samarTlianad aRiarebuli iqna

Semdegi principi: adamianis uflebaTa evropuli konvencia, rogorc

saerTaSoriso xelSekruleba, saxelmwifoebs akisrebs gansazRvrul

valdebulebebs, romlisagan isini ver gaTavisufldebian saerTaSoriso 

organizaciaSi SesvliT da misTvis uflebamosilebis gadacemiT, Tu es 

ukanaskneli saqmianobs konvenciis darRveviT.18

magram saqmec isaa, hqondaT Tu ara konvenciis organoebs

uflebamosileba SeemowmebinaT, ramdenad Seesabameboda saerTaSoriso

organizaciis samarTali da calkeuli gadawyvetilebani evropul konvencias,
xolo Tu aseTi Semowmebis uflebamosilebas evropuli sasamarTlo

miikuTvnebda, xom ar iqneboda es iurisdiqciis gavrceleba arasaTanado

subieqtze.
amitom am sakiTxs (nawilobriv) im prezumfciis meSveobiT moevlo, rom

gaerTianebis samarTali (adamianis ZiriTad uflebaTa sferoSi)

ekvivalenturia evropuli konvenciisa. am prezumfciidan gamomdinareobs sxva

prezumfcia, kerZod _ imis miCneva, rom saxelmwifos ar daurRvevia

konvencia, Tuki mas araferi gaukeTebia imaze meti, garda imisa, rom

Seesrulebina samarTlebrivi valdebuleba, rac am organizaciaSi misi

wevrobidan gamomdinareobda. Sesabamisad, mxedvelobaSi miiReba Semdegi 

garemoeba: konvenciis xelSemkvreli mxaris esa Tu is gasaCivrebuli

RonisZieba, romelic gaerTianebis samarTlis safuZvelze ganxorcielda,
zustad gansazRvrul saerTaSoriso valdebulebas warmoadgenda Tu 

gaerTianebis samarTlis gamoyenebisas saxelmwifo sakuTari mixedulebiT

moqmedebda. cxadia, rom pirveli rigis SemTxvevebSi, meti logikuri da

iuridiuli safuZveli arsebobs imisa, rom saCivari konvenciis organoebSi

miuReblad iqnes cnobili, vidre meore rigis SemTxvevebSi. Tumca, is, Tu

saCivris miuReblad cnobis konvenciiT gaTvaliswinebuli romeli safuZveli

unda iqnas gamoyenebuli – ratione materiae-s an ratione personae-s wesebis

daucvelobisa Tu `aSkarad usafuZvlobisa~, es calke Temaa. 

rogorc zemoT aRvniSneT, konvenciis organoebis praqtika rogorc

sakuTriv saCivris misaRebobis sakiTxSi, ise miuReblobis safuZvlebis

gansazRvraSi erTgvarovani ar iyo.
am problemis mkvlevarebi xSirad miuTiTeben saqmes M & Co. KG. v. 

Germany,19 romelic iseT SemTxvevas Seexeba, rodesac saxelmwifo

gaerTianebis samarTlis gamoyenebisas moqmedebda sakuTari mixedulebis 

18 M. & Co. KG v. Germany, decision of European Commission of HR of 9 Fabruary 1990. DR. 64. gv.168.
19 M & Co. KG. v. Germany, decision of European Commission of HR of 9 February 1990. DR. 64.
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(Sefasebis) Tavisuflebis gareSe. saqme Seexeboda kompaniis saCivars,
romelsac daekisra didi jarima gaerTianebis `undoblobis proceduris~

(Community anti-trust proceeding) Sedegad. kompaniam mimarTa marTlmsajulebis

evropul sasamarTlos (ECJ) da miuTiTa, rom proceduris dros, romlis 

Sedegadac mas daekisra jarimis gadaxda, dairRva evropuli konvenciiT 

gaTvaliswinebuli `saqmis samarTliani ganxilvis ufleba~. luqsemburgis 

sasamarTlom misi saCivari uaryo rogorc `aSkarad usafuZvlo~. germaniis 

xelisuflebam gamosca sasamarTlos gadawyvetilebis aRsrulebis brZaneba. 

kompaniam saCivriT mimarTa adamianis uflebaTa evropul komisias da miuTiTa, 

rom gaerTianebaTa komisia, romelmac mas jarima daakisra da germaniis 

saxelmwifo, romelmac gamosca luqsemburgis sasamarTlos gadawyvetilebis 

aRsrulebis brZaneba, pasuxismgebelni iyvnen konvenciis darRvevisaTvis. 

komisiam pirvel rigSi gadawyvita, rom evropuli gaerTianebebis

samarTalsa da gadawyvetilebebze, ramdenadac isini ar iyvnen konvenciis

xelSemkvreli mxareebi, komisia iurisdiqcias ver gaavrcelebda ratione
personae-s safuZvliT. Semdeg komisiam imsjela imaze, pasuxismgebeli iyo Tu

ara germaniis saxelmwifo iseTi gadawyvetilebis aRsrulebis brZanebis 

gamocemisaTvis, romelic savaraudod arRvevda konvencias. komisia daeyrdno

ekvivalenturi dacvis prezumfcias da miuTiTa, rom evropis kavSiri ara 

marto aRiarebda ZiriTad uflebebs, aramed uzrunvelyofda maT daculobaze

kontrols. man mxedvelobaSi miiRo is garemoeba, rom marTlmsajulebis 

evropulma sasamarTlom ara marto ganixila kompaniis saCivari, aramed 

miuTiTa kidevac, rom `saqmis samarTliani ganxilvis ufleba~ gaerTianebis

samarTlis ZiriTad princips warmoadgenda da saCivari mxolod usafuZvlobis

gamo uaryo. komisiam daaskvna, rom aseT viTarebaSi, germaniis saxelmwifos ar 

moeTxoveboda luqsemburgis sasamarTlos gadawyvetilebis aRsrulebis 

Sesaxeb brZanebis gamocemamde darwmunebuliyo imaSi, rom ~undoblobis 

proceduris~ dros, romelsac Sedegad jarimis dakisreba mohyva, kompaniis

samarTliani ganxilvis ufleba darRveuli ar iyo. am nawilSi komisiam

saCivari `sagnobrivi SeuTavsebadobis~ gamo (ratione materiae) uaryo. aseTi

dasabuTeba, winaaRmdegobrivi aRmoCnda, vinaidan komisiam imavdroulad isic

miuTiTa, rom konvenciis xelSemkvreli saxelmwifoebi ar Tavisufldebodnen

konvenciis winaSe nakisri valdebulebebisagan gaerTianebisaTvis

uflebamosilebebis gadacemis gziT. amitom komisiis am gadawyvetilebam

kritika gamoiwvia, maT Soris, TviT am komisiis wevrTa mxridanac. maTi

azriT, ratione materiae-s wesis daucvelobis safuZvelze saCivris

miuRebloba, faqtobrivad, xelSemkvreli saxelmwifoebisaTvis
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pasuxismgeblobis moxsnas niSnavda, rac gamarTlebulad ver CaiTvleboda.20

sagulisxmoa, rom evropuli sasamarTlos yofilma prezidentma rolf

risdalmac 1995 wels briuselSi gamarTul Sexvedraze, romelic eZRvneboda 

marTlmsajulebis evropuli sasamarTlos rolis gansazRvris sakiTxebs, 

xazgasmiT ganacxada, rom ver gaiziarebda im mosazrebas, TiTqos konvenciis 

xelSemkvreli saxelmwifoebi Tavisufldebodnen konvenciiT nakisri

valdebulebebisagan gaerTianebisaTvis TavianTi zogierTi uflebamosilebis

gadacemiT.21

es principi mogvianebiT (1999w.) evropulma sasamarTlom daadastura

Mathey-s saqmeSi. man aRniSna, rom konvencia ar gamoricxavda

uflebamosilebis gadacemas saerTaSoriso organizaciisaTvis, rodesac

uzrunvelyofili iyo, rom konvenciis uflebebis dacva grZeldeboda (rights
continue to be secured); magram iqve daazusta, rom saxelmwifoTa

pasuxismgebloba aseTi gadacemis Semdegac grZeldeboda.22

`aSkarad usafuZvlobis~ motivi evropulma sasamarTlom pirvelad

gamoiyena saqmeebSi Waite and Kennedy v. Germany da Beer and Regan v. Germany
(18.02.1999) evropulma sasamarTlom `ekvivalenturi dacvis~ cneba Secvala 

ufro farTo Sinaarsis mqone cnebiT _ `dacvis gonivruli alternatiuli 

saSualebebi~ da saCivari ar miiRo `aSkara usafuZvlobis~ gamo swored im 

argumentze dayrdnobiT, rom arsebobda `dacvis gonivruli alternatiuli~ 

saSualebani.~ mas ar dauyenebia eWvqveS konvenciis gamoyenebadobis sakiTxi, 

magram uaryo konvenciis darRveva (aseTive iyo amave saqmeze adamianis 

uflebaTa evropuli komisiis gadawyvetilebac).23 

evropuli sasamarTlos mier saCivris miuReblad cnobis dasabuTeba 

`aSkarad usafuZvlobiT~ ufro gamarTlebulad unda miviCnioT. naTelia, rom 

rodesac saCivris miuRebloba arsebiTad emyareba prezumfcias 

`ekvivalenturi dacvis~ an Tundac `dacvis alternatiuli gonivruli 

saSualebebis~ arsebobis Sesaxeb, logikurad, amas `aSkara usafuZvlobis~ 

kvalifikacia ufro Seesatyviseba, vidre `sagnobrivi SeuTavsebadobisa~. 

`sagnobrivi SeuTavsebadoba~ ar SeiZleba dasabuTdes mxolod imiT, rom 

arsebobs alternatiuli dacvis sxva gonivruli saSualebani. 

20
ix. Ch. Rozakis, La position des organes de la CEDH à l’egard des aspects de l’ordre Juridique communicataire; La 

protection des droits de l’homme dans le candre europeen, L’adhésion des Communautes europeenes à la CEDH. 1991. 
gv.179,289-297. A.Weitzel, Bulletin des Droits de l’Homme, #7 Juillet, 1997, gv.281. Wolfgang Peukert, miTiTebuli

naSromi, gv.1114.
21 Round Table on the developing role of the European Court of Justice, Brussels, 12.05.95. CE, doc.Cour (95). 
22 Judgment of 18 February 1999. §32.
23 R.Waite and T.Kennedy v. Germany. 18.02.99. §68. K.Beer and Ph.Regan v. Germany, N28934/95
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ukanasknel xanebSi Caisaxa tendencia, rom `gonivruli alternatiuli 

dacvis~ arsebobis prezumfcia gaTvaliswinebul iqnas principulad, anu, 

mxolod imaSi darwmunebis Semdeg, rom aseTi `gonivruli da alternatiuli 

saSualebani~ marTlac uzrunvelyofen efeqtian dacvas.24 

ase rom, prezumfcia jer kidev moqmedebs, magram dRevandeli midgomebis 

Tanaxmad, igi aRar ganixileba uciloblad (irrebutable). magaliTad, 

vildhaberi miiCnevs, rom `gonivruli, alternatiuli dacvis~ prezumfcia 

SeiZleba uaryofil iqnas, Tu saqmis konkretuli garemoebebis mixedviT 

miCneuli iqneba konvenciiT gaTvaliswinebuli uflebebis aSkara darRveva. 

rogorc is aRniSnavs, aseT SemTxvevebSi saerTaSoriso TanamSromlobis 

interesebi gadaiwoneba konvenciis roliT, rogorc `evropaSi sajaro 

wesrigis konstituciuri instrumentisa~ adamianis uflebaTa sferoSi da, 

saxelmwifo iqneba konvenciis safuZvelze pasuxismgebeli yvela aqtisaTvis, 

romelic misi zustad gansazRvruli saerTaSoriso valdebulebebis 

farglebSi ar eqceva.25 

am mosazrebaTa Sesabamisad, saCivrebi gaerTianebis samarTlis an

gadawyvetilebaTa Sesabamisad ganxorcielebul saxelmwifoTa iseTi

RonisZiebebis winaaRmdeg, rodesac saxelmwifoebi sargeblobdnen mixedulebis

garkveuli TavisuflebiT, principulad misaRebad aris miCneuli.
aRiarebulia, rom konvenciis xelSemkvreli mxare, romelic ganaxorcielebs

gaerTianebis samarTals an gadawyvetilebebs, magram es ar warmoadgens mis

mkacrad gansazRvrul saerTaSoriso valdebulebas, moqmedebs `Tavisi
iurisdiqciis farglebSi~ da pasuxismgebelia konvenciis SesaZlo

darRvevisaTvis.
aseT saqmeebSi, rogorc mkvlevarebi miuTiTeben, mTavari sirTuleebi

imis gansazRvras ukavSirdeboda, Tavsdeboda Tu ara saxelmwifos Sesabamisi

moqmedeba misi `mkacrad gansazRvruli saerTaSoriso valdebulebis

farglebSi~ da, marTlac iyo Tu ara konvenciiT gaTvaliswinebuli uflebebi

CarTuli gaerTianebis samarTlis gamoyenebis procesSi.
26

saCivris misaRebobis

sakiTxic amisda mixedviT wydeba. aseTi saqmeebi praqtikaSi bevri ar aris da

ZiriTad ukavSirdeboda ramdenime uflebas; kerZod _ Tavisufali arCevnebis

uflebas (wamoWrili iyo, magaliTad, sakiTxi, eqvemdebareba Tu ara

saxelmwifo konvenciis winaSe pasuxismgeblobas ara marto erovnuli

sakanonmdeblo organos, aramed evropuli parlamentis arCevnebis dros

24 Lenzing v. Germany, appl. N39025/92.
25 The Coordination of the Protection of Fundamental Rights in Europe, Adress by Luzius Wildhaber, Geneva, 8 
September, 2005.
26 Wolfgang Peukert, miTiTebuli naSromi, gv.1115.
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daSvebuli darRvevebisaTvis);27 gadaadgilebis Tavisuflebas (wamoWrili iyo

sakiTxi, Tu ra mimarTebaSia erTmaneTTan evropis kavSiris moqalaqisa da

evropuli parlamentis wevrisaTvis gaerTianebis samarTliT uzrunvelyofili

uflebebi evropul konvenciiT garantirebul uflebasTan),28 saqmis

samarTliani ganxilvis uflebas (magaliTad, wamoWrili iyo sakiTxi, arRvevs

Tu ara konvencias erovnuli sasamarTloebis uari, pirveladi

gadawyvetilebis misaRebad saqme gadaecaT luqsemburgis sasamarTlosaTvis
29)

da sxva.
ori evropuli sasamarTlos urTierTobis istoriaSi uTuod

aRsaniSnavia Bosphorus-is saqme, romelSic evropulma sasamarTlom

daadastura, rom saCivrebi im Sedegebis gamo, romlebic mohyva luqsemburgis

sasamarTlos winaswari gadawyvetilebis (preliminary rulling) gamoyenebis

safuZvelze miRebuli erovnuli sasamarTlos gadawyvetilebebs, strasburgis

sasamarTloSi misaRebi iyo ratione materiae. sasamarTlom mocemul saqmeSi

miiCnia, rom gaerTianebis samarTali ekvivalenturi iyo imisa, rasac konvencia

gulisxmobda. saqme Seexeboda irlandiis xelisuflebis mier TviTmfrinavis 

konfiskacias, romelic TurqeTis aviakompanias daqiravebuli hqonda

iugoslavuri aviokompaniisagan. irlandiis xelisufleba moqmedebda im

wesebis Sesabamisad (EC Council Regulation 990/93), romelic Tavis mxriv

eyrdnoboda gaeros sanqciur reJims iugoslaviis federaciuli respublikis

winaaRmdeg. winaswari gadawyvetilebis miRebisas luqsemburgis sasamarTlom

miiCnia, rom momCivani kompaniisaTvis damdgari Sedegebi disproporciuli iyo

da SeuTavsebeli sakuTrebis ZiriTad uflebasTan. evropulma sasamarTlom 

daadgina, rom konvencia mocemul saqmeSi darRveuli ar iyo da rom 

luqsemburgis sasamarTlom sworad gadawyvita momCivnis sakuTrebis 

ufleba.30

* * * 
amrigad, dResdReobiT evropuli sasamarTlos midgomebi ase SeiZleba

CamovayaliboT.
_ dadasturebulia principi, rom konvenciis xelSemkvreli

saxelmwifoebi ar Tavisufldebian konvenciis winaSe valdebulebebisagan

27 Dec. of 10.05.1979. #8612/79. DR 15,259;
28 Series A #314
29 Dec. of 12.05.1993. #20631/92. DIVAGSA. Co v. Spain, DR 74, 274; de of 31.03.1943; Jansen vs Netherlands; dec. 
of 02.07.2990 Brighina vs Germany #15771/89.
30 Bosphorus, Hava, Yolari, Turizm, Ve, Tikaret anonim Çirketi v. Ireland. appl. N45036/98, judgment of Grand Chamber 
of 30 June 2005.
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evropis kavSirSi gaerTianebisa da misTvis uflebamosilebis gadacemis gamo,
Tu maTi moqmedeba gaerTianebis samarTlis gamoyenebis procesSi arRvevs

konvencias;
_ saCivrebi gaerTianebis samarTlisa da gadawyvetilebebis 

ganxorcielebasTan dakavSirebiT aRar aris miCneuli miuReblad ratione

personae-s an ratione materiae-s wesebTan SeuTavsebadobis safuZvliT. Sesabamis  

SemTxvevaSi gamoiyeneba `aSkarad usafuZvlobis~ motivi da es eyrdnoba 

`alternatiuli dacvis gonivruli saSualebebis~ arsebobis prezumfcias;

_ Tavad es prezumfciac ar ganixileba uciloblad, Tuki saqmis

garemoebebi metyveleben ZiriTadi uflebebis aSkara darRvevaze;
_ xSirad gadamwyveti mniSvneloba eniWeba imas, gaerTianebis samarTlisa

Tu gadawyvetilebebis ganxorcielebisas saxelmwifo misi mkacrad

gansazRvruli saerTaSoriso valdebulebis farglebSi moqmedebda Tu gaaCnda

mixedulebis garkveuli Tavisufleba;
_ dadasturebulia, agreTve, im saCivrebis sagnobrivi SeTavsebadoba

konvenciasTan, romelic Seexeba marTlmsajulebis evropuli sasamarTlos

winaswari gadawyvetilebis Semdgom aqtebs;
_ saCivrebi uSualod evropuli gaerTianebebisa da maTi organoebis

winaaRmdeg ar miiReba ratione personae-s moTxovnasTan Seusabamobis

safuZvliT;
_ evropuli gaerTianebebisa da maTi wevri qveynebis koleqtiuri

pasuxismgeblobis sakiTxi ki jerjerobiT Riad aris datovebuli da masze

mkveTri pozicia ar arsebobs.
zemoaRniSnul problemebze specialistTa mier gamoTqmuli saerTo

Sexeduleba isaa, rom jer kidev bevri sakiTxia pasuxisgaucemeli da rom

evropuli sasamarTlo (da manamde evropuli komisia) Tavs aridebs maTze

cxadi da gadamWreli pasuxebis gacemas. Tumca, imavdroulad aRiarebulia

aSkara tendencia, rom yvela im saCivris misaRebobis sakiTxi, romlebic

pirdapir Tu arapirdapir Seexeba evropul gaerTianebasa da evropis kavSirs,

daeqvemdebareba imis Sefasebas, Tu arsebiTad ramdenad efeqtianad icavs 

gaerTianebis samarTali da praqtika Sesabamis uflebas da, sakmarisi iqneba 

Tu ara igi `aSkarad usafuZvlobis~ motiviT saCivris miuReblobis Sesaxeb 

gadawyvetilebis gasamarTleblad. TiTqmis erTsulovania azri, rom evropis 

kavSiris wevri qveynebi koleqtiurad (ramdenadac yvelani konvenciis 

xelSemkvrelebi arian) Tu calke (rodesac saxelmwifo axorcielebs 

gaerTianebis RonisZiebebs) pasuxismgebelni arian konvenciis safuZvelze. 

xSirad moSveliebulia konvenciis, rogorc `cocxali instrumentisa~ da 
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misi evoluciuri interpretaciis aucileblobis argumentic Tanamedrove 

pirobebSi uflebaTa realuri da qmediTi uzrunvelyofis amocanis 

Sesasruleblad. 

 

11.3.5. marTlmsajulebis evropuli sasamarTlos (ECJ) 
midgoma 

 

wevri saxelmwifos saxelSekrulebo valdebulebebis Sesrulebis, iseve,
rogorc gaerTianebis ama Tu im gadawyvetilebis evropis kavSiris 

samarTalTan Sesabamisobis Semowmebis procesSi luqsemburgis sasamarTlo, 

ufro xSirad ar akeTebs pirdapir daskvnebs im sakiTxze, darRveulia Tu ara 

Sesabamisi RonisZiebiT evropuli konvenciiT gaTvaliswinebuli uflebebi. 

rogorc georg resi aRniSnavs, amas garkveuli gonivruli gamarTleba 

marTlac gaaCnia. aseTi daskvnis gamosatanad mas mouwevda evropuli 

konvenciis interpretacia. Sesabamisad ver iqneboda gamoricxuli iseTi 

interpretacia, romelic principulad gansxvavebuli SeiZleboda yofiliyo 

strasburgis sasamarTloseuli interpretaciisagan. TumcaRa, miaCnia, rom es 

gamosavali ar aris.31 sagulisxmoa, rom aseTi riskis Sesaxeb yuradReba

gaamaxvila rolf risdalmac briuselSi mrgvali magidis SexvedraSi

monawileobis dros (1995).32

Tavisi praqtikiT luqsemburgis sasamarTlom daadgina, rom mas ar

gaaCnda uflebamosileba Seemowmebina evropul konvenciasTan iseTi erovnuli

wesebis Sesabamisoba, romelic ar imyofeboda gaerTianebis samarTlis

farglebSi (within the Community Law). xolo maSin, rodesac es wesebi

gaerTianebis samarTlis farglebSi iyo moqceuli da sakiTxi mas winaswari 

gadawyvetilebisaTvis
33

gadaecemoda, aseT dros, cxadia, es wesebi

SesabamisobaSi unda yofiliyo evropuli konvenciiT gaTvaliswinebul

ZiriTad uflebebTan; magram aseTi interpretacia, pirvel rigSi, erovnul

3� Ress Georg, Media Law in the context of the European Union and the European Convention on Human Rights, 2000, 
gv.1183-1184.
32 Round Table on the developing role of the European Court of Justice, Brussels, 12.05.95. doc. Cour (95), 261.
33

`winaswari gadawyvetilebis~ (preliminery rulling) uflebamosileba am sasamarTlos gaaCnia evropis 

ekonomikuri gaerTianebisa da masTan dakavSirebuli xelSekrulebebis interpretaciis, gaerTianebis 

instituciebis aqtebis kanonierebis, agreTve, evropis ekonomikuri gaerTianebisa da sabWos mier 

dafuZnebuli organoebis statusis interpretaciis sakiTxebze. `winaswari gadawyvetileba~, romelic Seexeba 

mxolod gaerTianebis samarTlis sakiTxebs, savaldebuloa erovnuli sasamarTloebisaTvis, romlebic Semdeg 

ganixilaven saqmes masze dayrdnobiT. The Oxford Companion to Law by D.Walker, 1980, gv.982.
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sasamarTloebs unda gaekeTebinaT, xolo Tu saWiro gaxdeboda,

marTlmsajulebis evropul sasamarTlosac.34

marTalia, aris SemTxvevebi, rodesac luqsemburgis sasamarTlo TviTon

akeTebs daskvnebs strasburgis precedentuli samarTlidan gamomdinare,
magram umetes SemTxvevaSi igi ar ganixilavs sakiTxs faqtebTan mimarTebaSi

da erovnuli sasamarTloebis mixedulebas andobs imis Sefasebas, Tu ra

gavlenas moaxdens Sesabamis faqtebTan mimarTebaSi konvencia gaerTianebis

samarTalTan dakavSirebul sakiTxebze.
aseTi ori gansxvavebuli SemTxvevis sailustraciod SeiZleba

davasaxeloT Carpenter-isa35 da Hacene Akrich-is36 saqmeebi. orive maTgani

Seexeboda evropis kavSiris moqalaqeTa meuRleebis me-3 qveynebSi gaZevebas.
pirvel saqmeSi marTlmsajulebis evropulma sasamarTlom gaiTvaliswina ra

strasburgis iurisprudencia, daadgina, rom q-ni karpenteris gaZeveba

iqneboda disproporciuli Careva da daarRvevda misi qmris ojaxuri

cxovrebis daculobis uflebas konvenciis me-8 muxlis gagebiT. magram meore

msgavs saqmeze, man ar Seafasa Tavad konvenciis me-8 muxlis gavlena faqtebze

da mxolod is miuTiTa, rom wevri qveynebs gaerTianebis samarTali

avaldebulebda, mxedvelobaSi yofiliyo miRebuli ojaxuri cxovrebis

ufleba, romelic evropuli konvenciis me-8 muxliT iyo dadgenili.37

marTlmsajulebis evropuli sasamarTlos mxridan erovnuli

sasamarTloebisaTvis Sefasebis Tavisuflebis gadacemas vildhaberi saerTod

gonivrulad miiCnevs da aRniSnavs, rom am Tavisuflebas erovnuli

sasamarTloebi marTebulad iyeneben. amis dasturad mas is garemoeba miaCnia,
rom strasburgis sasamarTloSi Zalze cotaa seriozuli saCivrebi erovnuli 

sasamarTloebis iseT gadawyvetilebebze, romlebic marTlmsajulebis 

evropuli sasamarTlos pirvelad gadawyvetilebebs eyrdnoba, miuxedavad 

imisa, rom isini strasburgis sasamarTloSi miCneulia misaRebad ratione
materiae, rac es man Bosporus-is saqmeSi daadgina.38

georg resis azriT, luqsemburgis sasamarTlos mxridan ZiriTadi

uflebebis darRveulobis sakiTxze daskvnis gamotanisagan Tavis Sekaveba

uflebaTa dacvis sazianod moqmedebs. igi ase ayenebs sakiTxs: ramdenadac

34 Case C-260|89 ERT 1991, ECRI-2925.
35

11 ivlisi, 2002. C-60/00.
36

23 seqtemberi 2003. C-109/01.
37

ixileT, agreTve e.g. ECJ 22.10.2000, Requêtte, C-94/00 §52. ECJ 20.5.2003, Östereich Rundfunk and Others, C-
465/00, operative provision #4; ECJ 6.11.2003 Bodil Linqvist C-101/01, operative provision #5. 
38 The Coordination of the protection of Fundamental Rights in Europe. Addres by Luziusv Wildhaber Geneva, 8 
September, 2005.
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evropuli gaerTianeba unda daemorCilos uflebebsa da garantiebs, rodesac

maTi esa Tu is qmedeba individis samarTlebrivi dacvis sferos Seexeba, aseT

fonze ismis kiTxva, maS visi moqmedeba SeiZleba gadasinjos marTlmsajulebis

evropulma sasamarTlom kavSiris adamianis uflebaTa samarTalTan misi

Sesabamisobis TvalsazrisiT? resi miiCnevs, rom am sasamarTlom unda

uzrunvelyos, rom kavSiris samarTali da saqmianoba Seesabamebodes adamianis

ZiriTad uflebebsa da Tavisuflebebs. misi azriT, es pirdapir

gamomdinareobs im faqtidan, rom evropuli konvencia aris gaerTianebis

pirveladi samarTlis nawili; agreTve _ evropis gaerTianebis xelSekrulebis

(ECT) im debulebidan (m. 220), romlis mixedviT es sasamarTlo valdebulia

uzrunvelyos, rom xelSekrulebis interpretaciisa da gamoyenebisas

samarTali daculi iqneba.39

amasTan dakavSirebiT, uTuod sagulisxmoa risdalis mier briuselis

zemomiTiTebul Sexvedraze gamoTqmuli Sexedulebac. mas aRuniSnavs, rom

marTalia marTlmsajulebis evropul sasamarTlos gadadgmuli hqonda

nabijebi adamianis uflebaTa dacvis saWiroebisaken, magram viTareba am

mimarTulebiT mainc aradamakmayofilebeli iyo.40

b) ramdenad Seesabameba marTlmsajulebis evropuli sasamarTlos poziciebi

adamianis uflebaTa evropuli sasamarTlos midgomebs gamoxatvis

Tavisuflebis sferoSi arsebiTad

marTlmsajulebis evropuli sasamarTlos mier ganxilul im saqmeTa 

didi nawili, romelic gamoxatvis TavisuflebaSi Carevis WrilSic

SeiZleboda Sefasebuliyo, Seexeboda samauwyeblo mediasa da komerciul

reklamebs.
ZiriTadi daskvna isaa, rom marTlmsajulebis evropuli sasamarTlo

sakiTxebs upiratesad ganixilavs sabazro Tavisuflebebis WrilSi da ara

imavdroulad adamianis uflebaTa WrilSic da gaurbis im sakiTxebze daskvnis

gamotanas, dairRva Tu ara konvenciis me-10 muxliT gaTvaliswinebuli esa

Tu is ufleba.
magaliTad, cnobilia, rom strasburgis sasamarTlo radio- da

telemauwyeblobis sferoSi saxelmwifo monopolias uaryofiTad afasebs da

miiCnevs, rom kerZo mauwyeblobis sruli akrZalva arRvevs konvenciis me-10
muxls. marTalia samauwyeblo sawarmoebs ara aqvT licenziis miRebis raime

39 Ress Georg. iqve.
40 CE. doc. Cour (95) 261.
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garantia, magram saxelmwifos TviTneburi anda diskriminaciuli uari

komunikaciis uflebis darRvevad ganixileba. strasburgis sasamarTlo

aRiarebs, rom saxelmwifo monopolia marTlac uzrunvelyofs programebis

xarisxsa da pluralizms, am sferos daregulirebisaTvis saxelmwifoebs

Sefasebis Tavisuflebis farTo farglebs miakuTvnebs, magram moiTxovs, rom

yovelgvari SezRudva me-10 muxlis me-2 punqtis safuZvelze unda iyos

gamarTlebuli. aseTi midgoma mkveTradaa gamoxatuli da damkvidrebuli

strasburgis sasamarTlos mier.41 misgan gansxvavebiT, rodesac luqsemburgis

sasamarTlo Seexo samauwyeblo monopoliis saqmes saberZneTSi,42 man miiCnia,
rom gaerTianebis samarTali ar aRkveTavda monopoliis SesaZleblobas

araekonomikuri xasiaTis interesebisaTvis. imavdroulad, man Tavi aarida imis

Tqmas, Seesabameboda Tu ara monopoliuri viTareba evropuli konvenciis me-
10 muxls da am sakiTxis gadawyveta erovnul sasamarTlos miando.

aseve Tavi aarida man ZiriTad uflebebze msjelobas Grogan-is saqmeSi

imiT, rom gaerTianebul samefoSi arsebuli abortis klinikebis Sesaxeb

informaciis arakomerciuli miznebiT gavrceleba moaqcia gaerTianebis

samarTlis farglebs gareT.43

sxva saqmeSi,44 romelic Seexeboda medikamentebis reklamis akrZalvas,

sasamarTlom miiCnia, rom es akrZalva Seesabameboda evropis gaerTianebis

xelSekrulebas (ECT) ise, rom arc ki uxsenebia konvenciis me-10 muxli.
aseve, ramdenime saqmeSi, romlebic marketingis praqtikis satelevizio

reklamas Seexeboda, sasamarTlom ise miiCnia SezRudva satelevizio

mauwyeblobis direqtivasa da gaerTianebis xelSekrulebasTan Sesabamisad, rom
ar umsjelia, ramdenad Seesatyviseboda igi konvenciis me-10 muxls.45

cxadia, rom erovnuli Carevis RonisZiebebi sabazro TavisuflebebSi

(Freedom to provide service, freedom of establishment46
da sxva), romlebic

gamarTlebulia ECT-s im muxlis safuZvelze, romlebic gamonaklisebs

iTvaliswinebs (m.36), konvenciis me-10 muxlis WrilSic SeiZleboda

gamarTlebulad miCneuliyo, Tuki Careva Tanazomierad Sefasdeboda. magram

41 Informationsverein Lentia and Others v. Austria, judgment 28 October, 1993. Series A no 279
42 Case C-260/89 ERT 191, ECR I-2925
43 Case C/159|90. 4 October, 1941, The Society for the Protection of Unborn Children Ireland LTD v. Stephen Grogan and 
Others, 1991 ECR IU-685. §31.
44 Case C-320|93, 10 November 1994 Lucien Ortscheit GmbH v. Eurim Pharm Arzeneimmittel GmbH, 1994, ECR I-5243.
45 Joined cases C – 34/95, C-35/95 and C-36/95. 9 July 1947. Konsumentombudsmannen (KO) v. De Agostini (svenska) 
Föflag AB (C-34/95) and TV shop i Sverige AB (C-35/95 and C-36/95) 1997 ECR I-3843.
46 �Freedom to provide service” (momsaxurebis Tavisufleba) da “Freedom of establishment” (dafuZnebis
Tavisufleba) dadgenilia xelSekrulebis 43-e da 43 muxlebiT. isini warmoadgenen im �ZiriTad
Tavisuflebebs�, romlebic mTavar rols arsruleben evropis kavSiris Sida bazris (EU internal Market) 
efeqtiani funqcionirebisaTvis (ix. http://europa.eu.int/comm/internal market/services/principles en htm) 



464

mocemul konteqstSi mTavari mainc is aris, rom luqsemburgis sasamarTlo 

gaurbis uflebebze aqcentuaciasa da miT ufro – maTi darRvevis aRiarebas.

rogorc resi aRniSnavs, mas uWirs xelis erTi dakvriT CaSalos kavSiris

RonisZiebebi ZiriTad uflebaTa dacvis xarjze.47

amis kidev erT TvalsaCino magaliTad SeiZleba gamogvadges gaerTianebis

direqtiva sazRvrebsgareSe satelevizio mauwyeblobis Sesaxeb. direqtiva 

efuZneboda saerTo bazris debulebebs `momsaxurebis Tavisuflebisa~ da 

~dafuZnebis Tavisuflebis~ sferoSi harmonizaciis Sesaxeb. direqtiva adgenda 

kvotur reJims, romlis mixedviT, mauwyeblobas evaleboda, mauwyeblobis 

drois udidesi nawili daeTmo `evropuli namuSevrebisaTvis~, xolo wevr 

qveynebs ki moeTxovebodaT amis uzrunvelyofa TavianTi iurisdiqciis 

farglebSi. marTlmsajulebis evropulma sasamarTlom miiCnia, rom radio da 

televizia warmoadgenda `momsaxurebas~ (service) evropis gaerTianebis

xelSekrulebis gagebiT da ar umsjelia imaze, Tu ramdenad Seesabameboda es

direqtiva mediis Tavisuflebis im standartebs, romlebic evropuli

konvenciiTa da Sesabamisi praqtikiT iyo dadgenili.48 udavoa, rom kvoturi

reJimi warmoadgens mauwyeblobis daregulirebas programebis Sinaarsis

mixedviT. aSkaraa isic, rom direqtiva emsaxureboda evropuli kulturisa da

evropuli filmis dacvas amerikuli dominantobisagan, rasac garkveuli

gamarTleba gaaCnia. magram Tu es direqtiva konvenciis me-10 muxlis WrilSi 

Sefasdeboda, misi gamarTleba Zalze gaWirdeboda. cnobilia evropuli 

sasamarTlos midgoma am sakiTxSi. igi miiCnevs, rom saxelmwifo mxolod im 

mizniT SeiZleba Caerios programebis Sinaarsis mixedviT mauwyeblobis 

daregulirebaSi, raTa uzrunvelyos pluralizmi. Sesabamisad, me-10 muxlis 

konteqstSi Zalze garTuldeboda imis dasabuTeba, rom arsebobda `mwvave 

sazogadoebrivi saWiroeba~ programebze kvoturi reJimis dadgenisa da 

mauwyeblobis TavisuflebaSi aseTi xarisxiT Carevisa. rogorc georg resi da 

iurgen briomeri aRniSnaven, am direqtivas didi debatebi gamouwvevia 

germaniaSi im TvalsazrisiT, hqonda Tu ara evropul gaerTianebas 

uflebamosileba, rom daeregulirebina es sfero. Tumca, marTlmsajulebis 

evropuli sasamarTlos winaSe es sakiTxi ar dauyenebiaT. Tavad resi 

aRiarebs, rom `mauwyebloba~ marTlac aris `momsaxureba~ evropis 

gaerTianebis xelSekrulebis miznebis konteqstSi, magram igi miiCnevs, rom

47 Ress Georg. iqve, gv.1184.
48 Case C-288/89. Judgment of the Court of 25 July 1991, Stichting Collective Antennevoorziening Gounda and Others v. 
Commissariaat voor de Media, 1991, ECR 1-4007.
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gaerTianebas ar aqvs uflebamosileba, daareguliros mediis sferos yvela

aspeqti, maT Soris – mediis koncentraciis sakiTxebi.49

amrigad, marTlmsajulebis evropuli sasamarTlo Tavs aridebs ZiriTad 

uflebebze orientirebuli sasamarTlo iurisprudenciis Seqmnas. igi 

ZiriTadad Riad stovebs aseT sakiTxebs da amiT evropul sasamarTlos 

saSualebas aZlevs pirveli pasuxi specifikur sakiTxebze swored man gasces. 

savaraudoa, rom igi gaurbis SesaZlo konfliqts, rasac garkveuli axsna 

gaaCnia. amas, damatebiT, albaT isic ganapirobebs, rom am sasamarTlos mzera,
rogorc Cans, isedac ar aris gamaxvilebuli adamianis ZiriTad uflebaTa

darRvevis aRmoCenaze. saamisod mas ar gaaCnia iseTive xarisxis

pasuxismgebloba, rogoric strasburgis sasamarTlos. yovelive es ki

metyvelebs Semdegze: miuxedavad imisa, rom evropis kavSiris samarTali

aRiarebs evropuli konvenciiT gacxadebul adamianis ZiriTad uflebebsa da

Tavisuflebebs; miuxedavad imisa, rom am uflebaTa dacva kavSiris samarTlis

erT-erT ZiriTad principad aris gamocxadebuli, aRiarebulia am uflebaTa

zustad iseTive Sinaarsi da farglebi, rac evropuli konvenciiT aris

dadgenili da isic ki gacxadebulia, rom es debuleba ver aRukveTavs

kavSiris samarTals ufro eqstensiuri dacvis ganxorcielebis uflebas

(evropis kavSiris qartiis 52-e muxli), marTebuli iqneba Tu vityviT, rom

igi am uflebaTa dacvis qmediT meqanizmebs ar Seicavs da yovelTvis ver

uzrunvelyofs darRveuli uflebebis aRdgena-gamosworebas.50 strasburgisa

49 Ress Georg/Bröhmer, Jürgen, Europäische Gemeinschaft und Medienveilfalt – Die Kompetenzen der Europäischen 
Gemeinschaft zur sicherung des Pluralismus in Medienbereich (European Community and Media Pluralism – the Powers 
of the European Community to Protect Pluralism in Media), Frankfurt, 1998.
50

swored am problemaze gaamaxvila yuradReba lucius vildhaberma JenevaSi Tavisi gamosvlis dros,
rodesac samarTlebrivi sistemebis koordinaciis sakiTxi adamianis uflebaTa dacvis efeqtianobis

TvalsazrisiT warmoadgina. man moiyvana erTi magaliTi imisa, Tu rogor ver SeZlo momCivanma Tavisi

uflebis dacva gaerTianebis samarTlis safuZvelze da mxolod 13 wlis Semdeg strasburgis sasamarTloSi 

miaRwia darRveuli uflebis aRdgena-gamosworebas (remedy). es iyo Mr Koura Poirres-is saqme. igi Seexeboda

fizikurad uunaro momCivans, romelic iyo spilos Zvlis napiris moqalaqe. igi Svilad aiyvana safrangeTis

moqalaqem, magram man ver miiRo safrangeTis moqalaqeoba. man moiTxova uunarobisaTvis gankuTvnili

daxmareba, magram safrangeTis sasamarTloebma mas uari uTxres, rogorc sxva qveynis moqalaqes. safrangeTis
sasamarTloebma mimarTes evropis marTlmsajulebis sasamarTlos safrangeTis kanonmdeblobis gaerTianebis

samarTalTan Sesabamisobis Taobaze, ramdenadac momCivani iyo evropis kavSiris moqalaqis pirdapiri

memkvidre. luqsemburgis sasamarTlom miiCnia, rom gaerTianebis samarTali am faqtTan mimarTebaSi ar

gamoiyeneboda, miuxedavad imisa, rom mSvilebeli namdvilad iyo EU-s moqalaqe. sasamarTlom miiCnia, rom igi

ar iyo `emigrirebuli muSa~, ramdenadac igi yovelTvis cxovrobda da muSaobda safrangeTSi. luqsemburgis

am gadawyvetilebis safuZvelze safrangeTis sasamarTlom apelaciis dros uaryo momCivnis moTxovna

daxmarebis Sesaxeb, ris Semdegac man mimarTa strasburgs. strasburgis sasamarTlom ki daadgina, rom man

ganicada diskriminacia moqalaqeobis niadagze da miakuTvna samarTliani dakmayofileba uflebis darRvevis

Sedegad gancdili moraluri da materialuri zianisaTvis. vildhaberma aRniSna, rom mocemul saqmeSi

konvencia ara marto iyo gamoyenebadi, aramed igi darRveulic ki aRmoCnda.
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da luqsemburgis sasamarTloebi cdiloben ar SeiWran erTmaneTis

kompetenciaSi, raTa Tavidan aicilon aRreva da konfuzia. magram, vinaidan

saqme gvaqvs erTmaneTis nawilobrivad gadamfar (overlap) sistemebTan, sruli

gamijvna SesaZlebeli ar aris da mainc arsebobs SeuTavsebloba evropuli

konvenciis arsebiT gamoyenebasa da gadamowmebis procedurebs Soris. garda

amisa, erTmaneTis saqmeSi Caurevloba uaryofiTad aisaxeba adamianis uflebaTa

realur uzrunvelyofaze, rac aSkaras xdis, erTi mxriv, erovnuli

samarTlebrivi sistemebis gadamwyvet rols evropuli samarTlebrivi

arqiteqturis SeqmnaSi, meores mxriv ki – strasburgis iurisdiqciis

gafarToebis saWiroebas adamianis uflebaTa sferoSi evropis kavSiris

samarTlebriv sistemasTan mimarTebaSi.

11.3.6. gamosavlis Zieba 

 

adamianis ZiriTad uflebaTa sferoSi dReisaTvis evropaSi moqmedi sami

samarTlebrivi sistemis (Sesabamisi wyaroebisa da iurisdiqciis)
koordinaciis, maT Soris urTierTmimarTebis sakiTxSi meti samarTlebrivi

garkveulobis, maTi urTierTqmedebis efeqtianobis amaRlebisa da uflebaTa

realuri uzrunvelyofis yvelaze ufro gonivrul gzad dResdReobiT

ganixileba evropis kavSiris mierTeba adamianis uflebaTa da ZiriTad

TavisuflebaTa dacvis konvenciasTan da Sesabamisad – mis mier strasburgis

sasamarTlos iurisdiqciis aRiareba.51 konvenciis xelSemkvrel mxared

gaxdomis sakiTxze evropis kavSirma ukve gamoxata Tavisi Tanxmoba.52 es

evropis konstituciis proeqtSic ki iqna gaTvaliswinebuli. Tavis mxriv, 

konvenciis me-14 oqmma kari gauxsna evropis kavSirs da konvenciis 59-e 

muxlSi Setanili cvlilebiT daadgina, rom konvencia Ria iyo misTvis 

xelmosawerad. Tu es marTlac moxdeba, strasburgis sasamarTlo aRiWurveba

uflebamosilebiT, sruli kontroli ganaxorcielos kavSiris samarTalsa da

mis RonisZiebebze da daakisros mas saerTaSoriso-samarTlebrivi

pasuxismgebloba uflebaTa darRvevisaTvis. es ki moxsnis bevr gaurkvevlobas

da, rac mTavaria, mniSvnelovnad waadgeba adamianis uflebaTa dacvis saqmes.

Tumca, arsebobs imis mosalodnelobac, rom wamoiWras zogierTi specifikuri

51
ix. Takis Tridimas, The General Principles of EU Law, Second Edition, Oxford University Press, 2006. General 

Editor: Francis G.Jacobs, former Advocate General, ECJ.
52

marTlmsajulebis evropuli sasamarTlos daskvnis mixedviT (Opinion 2/94 1996 ECR §34-36), evropis

kavSiris xelSekrulebaSi Sesabamisi damatebis Setanis gareSe gaerTianebas ara aqvs uflebamosileba

SeuerTdes konvencias.
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an sxva gauTvaliswinebeli problema Tu sirTule, dakavSirebuli

saerTaSoriso organizaciis miznebisa da amocanebis gaTvaliswinebis

saWiroebasTan interesTa samarTliani dabalansebis konteqstSi. isic

mxedvelobaSia misaRebi, iqoniebs Tu ara gavlenas da, Tu ho, ra xarisxiT,

sxvadasxva politikuri mosazrebebi da evropis kavSirTan sirTuleebis

Seqmnisa Tu erTgvari dapirispirebis safrTxis arseboba konkretul sakiTxTa

gadawyvetaze. Tumca, gaxdeba Tu ara evropis kavSiri konvenciis mxare,
TavisTavad, politikuri sakiTxi ufroa, vidre samarTlebrivi. Tu es moxdeba,
savaraudoa, rom strasburgi evropis kavSirs Sefasebis Tavisuflebis farTo

farglebs miakuTvnebs da did angariSs gauwevs mis poziciebs ama Tu im

sakiTxSi.
aqve unda iTqvas, rom SemoTavazebulia sxva gzebic. magaliTad, _ 

luqsemburgisa da strasburgis sasamarTlos saqmianobis koordinaciis

meqanizmi. es meqanizmi iTvaliswinebs luqsemburgis sasamarTloSi winaswari

procedurebis SemoRebas. man, saWiroebis SemTxvevaSi, adamianis uflebaTa

evropul sasamarTlos unda mimarTos konsultaciisaTvis iseT sakiTxebze,
romelic Seexeba evropuli konvenciis interpretacias. Tumca, es gza 

efeqtiani ar aris. amas is faqtic adasturebs, rom adamianis uflebaTa 

mravali sakiTxi luqsemburgis sasamarTloSi kvalificirebul iqna, rogorc 

`saerTo bazris problemebi gaerTianebis CarCoebSi~, anda sxvagvarad, magram 

ara rogorc iseTi sakiTxebi, romlebic ganekuTvneboda adamianis uflebaTa 

normebs. gamoTqmuli iyo agreTve Sexeduleba evropuli konvenciis yvela 

debulebis sagangebod CarTvis Sesaxeb evropis kavSiris xelSekrulebaSi

calke titrad (as a separate Title) da Sesabamisad, _ luqsemburgis

sasamarTlos iurisdiqciis gavrcelebis Sesaxeb am titrze.
53

zogierTi miiCnevs, rom sanam evropis kavSiri konvenciis xelSemkvreli

mxare ar gamxdara, am or samarTlebriv sistemas Soris urTierTmimarTebis

dasazusteblad unda Seiqmnas precedentebi, romelic Tundac droebiT

daaregulirebs Riad darCenil sakiTxebs da, rom es SeiZleba gaakeTos

rogorc strasburgis, ise luqsemburgis sasamarTlom.54 albaT ufro swori

iqneba, es Tavis Tavze strasburgis sasamarTlom aiRos, vinaidan swored is

aris aRiarebuli evropuli konstituciuri marTlwesrigis garantad 

adamianis ZiiTad uflebaTa sferoSi.55

53 Wolfgang Peukert, miTiTebuli statia, gv.1121.
54 Georg Ress. miTiTebuli statia, gv.1196.
55

sakuTriv adamianis uflebaTa evropulma sasamarTlom adamianis uflebaTa evropul konvencias uwoda 

`evropuli sajaro wesrigis konstituciuri instrumenti~ (`A constitutional instrument of European Public 
Order” (ordre public). ix. Loizidou v. Turkey, judgment of 23March 1995 §75.
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Tumca, evropuli sasamarTlos rolisa da daniSnulebis ukeT 

gasaazreblad aseTi sakiTxebic ismis: 

_ unda arsebobdes Tu ara Tavisuflebis erTaderTi koncepti mTeli 

evropisaTvis da unda Seqmnan Tu ara igi swored evropulma konvenciam da 

strasburgis sasamarTlom; 

_ aris Tu ara maTi roli imaze meti, vidre fundamenturi 

platformis uzrunvelyofa, romlis safuZvelzec erovnuli samarTlebrivi 

sistemebi SeimuSaveben ufro detalizebul sistemebs TavianTi saWiroebebis 

Sesabamisad da moargeben mas TavianT samarTlebriv, kulturul da 

istoriul tradiciebsa da gamocdilebas; 

_ ra ufro gonivrulia, luqsemburgis sasamarTlom misdios 

strasburgis precedentebs, Tu Tavad Seecados Tavisi standartis dadgena da 

sxv.  

es sakiTxebi dRes aqtiuri msjelobis sagania da cxadia, isini 

politikuri mizanSewonilobiT ganisazRvreba. Tumca is didi Rvawli, 

romelic strasburgis sasamarTlom ukve gaiRo da ra rolic man ukve 

Seasrula adamianis ZiriTad uflebaTa dacvis saerTo evropuli 

standartebis damkvidrebisa da maTi realuri uzrunvelyofis saqmeSi, myar 

winapirobas qmnis, raTa virwmunoT, rom mas ZaluZs am mimarTebiT 

warmmarTveli funqciis Sesruleba. 
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cnobilia, rom filosofiuri kategoriebis gamoyeneba samarTlis 

uklebliv yvela dargma daisaWirova. es, ra Tqma unda, ar aris SemTxveviTi. 

iseTi filosofiuri kategoriebiT operireba, rogoricaa magaliTad, `kerZo 

da zogadi~, `nawili da mTeli~, `mizezi da Sedegi~, `arseba da movlena~, 

`forma da Sinaarsi~, `arsi da jerarsi~, `SesaZlebloba da sinamdvile~ da 

sxva, cxovrebiseul movlenaTa naTel danaxvasa da Semecnebas uwyobs xels, 

gamWvirvales xdis sakuTriv azrovnebis process da aadvilebs 

WeSmaritebasTan miaxlovebas. misi dadgenis gareSe ki SeuZlebelia 

samarTlebriv normaTa adekvaturi gamoyeneba da maTi ucdomeli Sefardeba 

arsebul sinamdvilesTan, romelSic uamravi adamianis, adamianTa calkeuli 

jgufebis, mTeli sazogadoebisa Tu sakuTriv saxelmwifos uflebebi, 

survilebi Tu interesebi erTmaneTSi dramatuladaa gadaxlarTuli, xSirad 

_ dapirispirebulic. aseTi konfliqtebis samarTlebrivi mowesrigeba 

SeuZlebelia wamoWrili problemis swori samarTlebrivi diagnozis gareSe, 

vinaidan mxolod mis Sesatyvis samarTlebriv RonisZiebaTa migebebas 

SeiZleba hqondes qmediTi efeqti sazogadoebrivi harmoniisa da mSvidobis 

uzrunvelyofisaTvis demokratiul saxelmwifoSi. aseTi diagnozis dasma, 

movlenaTa swori samarTlebrivi Sefaseba ki SeuZlebelia Sesabamis 

garemoebaTa warmomavlobis, maTi urTierTmimarTebis, maT Soris obieqturi 

Tu subieqturi kavSirebisa Tu urTierTganpirobebulobis garkvevis gareSe. 

amitomaa `mizezisa da Sedegis~ kategoriebiT movlenaTa Wvreta esoden 

mniSvnelovani samarTlis yvela dargisaTvis da ara marto sinamdvilis 

faqtebis dadgenis, aramed maTi samarTlebrivi Sefasebis TvalsazrisiTac. 

Sesabamisad, imTaviTve didi mosalodneloba arsebobda imisa, rom 

adamianis uflebaTa evropul samarTalSi mizez-Sedegobrivi kavSirebis 

dadgena aranakleb mniSvnelovani SeiZleboda yofiliyo. maT Soris, 

gamoxatvis TavisuflebasTan dakavSirebuli sakiTxebis gadawyvetisaTvis. 

Tumca, arsebobda imis egebisobac, rom am dargis specifikidan gamomdinare, 

samarTlis sxva dargebisagan gansxvavebuli da, imavdroulad, mravalgvari 

iqneboda `mizezobrivi kavSiris~ Sesabamisi mimarTebani, misi dadgenis 

saWiroeba, mizandasaxuloba da samarTlebrivi datvirTva. 

ubralo Tvalis gadavlebac ki im cnebebsa da kategoriebze, romliTac 

operirebs evropuli sasamarTlo, Zalumad SegvagrZnobinebs am cnebaTa 

Sinaarsebs Soris obieqturi da racionaluri kavSirebis potenciur muxts, 

imgvar magnitur vels, romlis arsebobac Sesabamis garemoebebs Soris 

mizez-Sedegobrivi kavSiris SesaZleblobaze migvaniSnebs da amitomac mis 
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dadasturebas an uaryofas SeiZleba saWiroebdes saqmeze obieqturad 

safuZvliani gadawyvetilebis misaRebad: `uflebis ganxorcieleba~ da 

`sajaro interesis dazianeba~, `uflebaSi Careva~ da `uflebisaTvis zianis 

miyeneba~, `uflebis SemzRudveli RonisZiebis gamoyeneba~ da `sajaro 

interesisaTvis safrTxis aRkveTa~, `saxelmwifos mier uflebis dacvis 

pozitiuri valdebulebebis Seusrulebloba~ da `uflebis darRveva~, 

`pirovnebis mier gancdili ziani~ da `saxelmwifos pasuxismgebloba~ da a.S. 

Tvalis aseTi Tavdapirveli SevlebiT gagviCnda rwmena, rom adamianis 

uflebaTa evropuli samarTali warmoadgenda Sesatyvis sferos 

`mizezobrivi kavSiris~ koncefciis gamoyenebisaTvis. masTan erTad gaCnda 

interesic, gagverkvia, ra iyo is Taviseburebani, rac SeiZleboda 

ganpirobebuli yofiliyo rogorc am dargis mravalmxrivi da sruliad 

gansxvavebuli problematikiT, ise sakuTriv saerTaSoriso kontrolis 

ganxorcielebis specifikiT. magaliTad, sakuTriv is garemoeba, rom 

konvenciis xelSemkvrel saxelmwifoTa Sida samarTalSi aqtiurad 

gamoiyeneba es koncefcia, TavisTavad mianiSnebda imaze, rom evropul 

sasamarTlosac aucileblad mouwevda masTan Sexeba. Sidasaxelmwifoebrivi 

gadawyvetilebani, romelTa konvenciasTan Sesabamisobis dadgena evropuli 

sasamarTlos amocanaa, Zalze xSirad efuZneba ama Tu im garemoebebs Soris 

mizezobrivi kavSiris arsebobas an ararsebobas. evropul sasamarTloSi 

Setanil individur saCivrebSi da maTze mopasuxe saxelmwifos mier 

wardgenil ganmartebebSi Zalze xSiradaa garemoebaTa Soris mizezobrivi 

kavSiris arseboba an araraseboba momarjvebuli konvenciis (maT Soris –

gamoxatvis Tavisuflebis) darRvevisa Tu daurRvevlobis damadasturebel 

ZiriTad Tu damxmare argumentad. cxadia, rom Sesabamis gadawyvetilebaTa 

Tu ganCinebaTa dasabuTebis dros, evropuli sasamarTlo `ver SeZlebda~ 

gverdi aevlo misTvis Tundac mxareTa mier wamoyenebul argumentebsa Tu 

kontrargumentebze pasuxis gacemisas. ase rom, Cveni winaswari varaudiT, 

mizezobrivi kavSiris koncefcia am gziT mainc SeaRwevda adamianis 

uflebaTa evropul samarTalSi da mniSvnelovan funqcias itvirTebda 

gadawyvetilebaTa obieqturi safuZvlis dasabuTebaSi. 

yovelive amis gamo, gadavwyviteT, erTi mxriv, gagverkvia, Tu rogoria 

evropuli sasamarTlos damokidebuleba `mizezobrivi kavSiris~ 

koncefciisadmi, gamoiyeneba Tu ara is praqtikaSi da rogoria misi 

gamoyenebadobis saerTo suraTi. meore mxriv _ Tavad mogveZia Sesabamisi 

samarTlebrivi problematikisa da `mizezobrivi kavSiris~ koncefciis 

gadakveTis wertilebi, am gziT `aRmogveCina~ da `mogveniSna~ is sferoebi, 

aspeqtebi da mimarTebebi, sadac `mizezobrivi kavSiris~ Tema SeiZleboda 

aqtualuri yofiliyo da didi Tu mcire mniSvneloba hqonoda azris 

gamoxatvis TavisuflebasTan dakavSirebuli sakiTxebis gadawyvetisaTvis 

evropuli zedamxedvelobis ganxorcielebis procesSi. 
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miT umetes, rom saerTaSoriso samarTalSi, saerTod, mizezobrivi 

kavSiris arseboba marTlsawinaaRmdego aqtis Cadenasa da miyenebul zians 

Soris Sesabamisi iuridiuli Sedegebis dadgomis, saerTaSoriso 

samarTlebrivi pasuxismgeblobis aucilebel pirobad ganixileba.1 

%23/2/!bebnjbojt!vgmfcbUb!fwspqvmj!lpowfodjjt!
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kiTxvaze – gamoiyeneba Tu ara mizezobrivi kavSiris koncefcia 

adamianis uflebaTa evropuli konvenciis samarTalSi, pasuxis gacema ioli 

ar aris. martivi `hos~ Tqma SeuZlebelia. ufro zusti iqneboda gvepasuxa: 

gamoiyeneba, magram arasrulyofilad, fragmentulad; gamoiyeneba, magram ara 

erTian konceptualur safuZvelze dayrdnobiT; gamoiyeneba, magram 

sxvadasxvagvari variaciebis saxiT, romelTa mikuTvneba `mizezobrivi 

kavSiris~ romelime TeoriisaTvis Zalze gaWirdeba. sakiTxTa wre, romelsac 

exeba adamianis uflebaTa evropuli sasamarTlo Tavis praqtikaSi da 

romelTa gadawyvetac uwevs, uTuod gulisxmobs mizez-Sedegobrivi 

kavSirebis dadgenis aucileblobas. unda vivaraudoT, rom evropuli 

sasamarTlo kidevac adgens mas. misi gadawyvetilebebisa da ganCinebebis 

dasabuTebis Sinaarsi pirdapiri dasturia amisa. sasamarTlos esa Tu is 

msjelobani calkeul sakiTxebTan dakavSirebiT, arsebiTad, swored 

garkveul garemoebebs Soris mizez-Sedegobrivi kavSirebis dadgenas an 

uaryofas emsaxureba. magram saqmec isaa, rom yovelive es ar aris 

yovelTvis naTlad gamokveTili, specifikuri Sesatyvisi terminologiiT 

asaxuli da `mizezobriv kavSirTan~ (misi klasikuri gagebiT) calsaxad 

gaigivebuli. Sesabamisad, is Sinaarsi da samarTlebrivi datvirTva, rac 

`mizezobrivi kavSiris~ koncefcias gaaCnia samarTlis sxva dargebSi 

(gansakuTrebiT sisxlis samarTalSi), aq, SeiZleba iTqvas, garkveuli 

qveteqstebisa da variaciebis saxiT arsebobs da igulisxmeba (rogorc Cans, 

amis mizezi, nawilobriv, problematikaTa is gansxvavebulobaa, riTac 

samarTlis sxvadasxva dargebi xasiaTdebian da, Sesabamisad, im sakiTxTa 

gansxvavebuli iuridiuli buneba, romelTa gadawyvetasTanac isini arian 

dakavSirebulni). 

am koncefciis saxeldebiT gamoyeneba strasburgis sasamarTlos 

praqtikaSi SedarebiT iSviaTia. ar arsebobs Camoyalibebuli midgomebi imis 

Taobaze, Tu rodis da ra SemTxvevaSi, romel sakiTxTa gadawyvetis dros 

aris aucilebeli sxvadasxva garemoebebs Soris aseTi kavSiris Semowmeba, ra 

samarTlebrivi datvirTva gaaCnia mas Sesabamis SemTxvevaSi, anda mizezobrivi 

                                                          
1
 ix. Tanamedrove saerTaSoriso samarTali, leqsikoni-cnobari (pasuxismgebeli redaqtori l. aleqsiZe), 

2003w., gv.275.
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kavSiris dadgenilad miCnevis rogori standarti iqneba misaRebi da 

Sesatyvisi gadasawyveti sakiTxisda mixedviT. 

sakuTriv termini `mizezobrivi kavSiri~ gamoiyeneba, magram iSviaTad da 

sxvadasxva variaciebis formiT (`cxadi mizezobrivi kavSiri~, `pirdapiri 

mizezobrivi kavSiri~ da sxva). zogjer is Secvlilia sxva terminebiT, 

rogoricaa `pirdapiri kavSiri~, `uSualo kavSiri~, `mWidro da pirdapiri 

kavSiri~, `gonivruli kavSiri~ da sxv. aSkarad igrZnoba, rom ama Tu im 

terminis SerCevas ganCinebis avtorTa preferenciebi da gemovneba ufro 

gansazRvravs, vidre gadasawyveti sakiTxisadmi misi Sesatyvisoba. ufro 

xSirad ki, aseTi kavSiris aRmniSvnelad raime specialuri terminologia 

arc kia gamoyenebuli da mizezobrivi kavSiris aRiareba Tu uaryofa 

sakuTriv ama Tu im sakiTxis dasabuTebis logikaSive Zevs, masSi 

igulisxmeba. xandaxan iseTi STabeWdilebac iqmneba, rom zogjer arc kia 

jerovnad gaazrebuli dasabuTebis meTodi `mizezisa~ da `Sedegis~ 

kategoriebs rom emyareba, anda nawilobriv iqneb gaazrebulia kidevac, 

magram aSkaraa, rom principulad, mTlianad ugulvebelyofilia xedvis 

aseTi kuTxiT movlenaTa danaxvis, Sefasebisa da dafiqsirebis saWiroeba.

rogorc Cans, strasburgis sasamarTlos samosamarTlo samarTalSi 

Sesatyvisi samarTlebrivi problematikis danaxvasa da gaazrebas `mizezisa~ 

da `Sedegis~ am filosofiuri kategoriebis WrilSi, garkveulwilad 

SemTxveviTi xasiaTi aqvs da im mosamarTleTa azrovnebis yaidazea 

damokidebuli, romlebic Sesabamis gadawyvetilebaTa Tu ganCinebaTa 

avtorebad gvevlinebian. 

yovelive amis gamo, gabedulad SeiZleba iTqvas, rom adamianis 

uflebaTa evropuli konvenciis samarTalSi `mizezobrivi kavSiris~ 

koncefcia gamoiyeneba, magram usistemod, arasrulad, fragmentulad, 

zogjer gauazreblad, ara Tu erTian meTodologiur da konceptualur 

safuZvelze dayrdnobiT. 
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Cveni gamokvlevis Sedegad, mivediT daskvnamde, rom adamianis uflebaTa 

evropuli samarTali veberTela, magram araerTgvarovani sivrcea `mizezobrivi 

kavSiris~ koncefciis gamoyenebisaTvis. samarTlis sxva dargebisagan 

gansxvavebiT, aq warmoiSoba uamravi da Tanac sruliad sxvadasxvagvari 

aspeqti Tu mimarTeba, sadac am koncefciis gamoyeneba ara Tu marto 

Sesatyvisia, aramed aucdenelic. sakiTxTa is farTo wre, romelsac 

evropuli kontrolis ganxorcielebis dros adamianis uflebaTa evropuli 

sasamarTlo Seexeba da romelTa gadawyvetac uwevs, uTuod warmoSobs 

sxvadasxva garemoebebs Soris mizez-Sedegobrivi kavSirebis Semowmebis 

logikur aucileblobas. Tumca, aseTi Semowmebis mizandasaxuloba, uSualo 

amocana Tu Sinaarsi, gadasawyvet sakiTxTa mravalferovnebidan gamomdinare, 

sruliad gansxvavebulia. araerTgvarovania aseTi Semowmebis Sedegebis 

samarTlebrivi mniSvnelobac. 

Cveni SexedulebiT, imdenad mravalsaxovani, dinamiuri da niunsirebulia 

adamianis uflebaTa samarTalSi mizezobrivi kavSiris gamoyenebadobis 

potenciali, rom es sfero umdidresi masalaa sakuTriv am koncefciis ukeT 

Secnobis, gaazrebisa da ganviTarebisaTvis.  

imis kargad gaazreba, Tu risi Sefaseba da dasabuTeba xdeba evropuli 

zedamxedvelobis ganxorcielebisas, TavisTavad gvkarnaxobs imas, Tu ramdenad 

aqtualuri SeiZleba iyos mizezobrivi kavSiris Tema sxvadasxva mimarTebaSi. 

sagulisxmo da mniSvnelovania, rom mizezobrivi kavSiris ZiriTadi, 

umTavresi mimarTeba adamianis uflebaTa dacvaze evropuli zedamxedvelobis 

Sinarss ukavSirdeba da misgan uSualod gamomdinareobs. aRmoCnda, rom 

mizezobrivi kavSiris arseboba konvenciiT gaTvaliswinebuli uflebis 

darRvevasa da saxelmwifos mier nakisri saerTaSoriso samarTlebrivi 

valdebulebis Seusruleblobas Soris (rac Sesabamisi pozitiuri an 

negatiuri valdebulebis darRveviT gamoixateba), faqtobrivad, erTaderTi 

sayrdenia uflebis darRvevis gamo saxelmwifos saerTaSoriso-samarTlebrivi 

pasuxismgeblobisa. 

amis dasabuTeba arcTu ise rTulia. 

adamianis uflebaTa dacvaze evropuli zedamxedvelobis Sinaarsi yovel 

konkretul SemTxvevaSi imis Semowmebas gulisxmobs, daarRvia Tu ara 

maRalma xelSemkvrelma mxarem konvenciiT gaTvaliswinebuli esa Tu is 

ufleba. Sida-saxelmwifoebrivi gadawyvetilebebis konvenciasTan Sesabamisobis 
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Semowmeba, saqmeze dadgenili faqtebis Sefasebis gziT xorcieldeba. 

evropuli zedamxedvelobis ZiriTadi sivrce swored konvenciasTan 

mimarTebaSi faqtebis Sefasebaa. `faqtebis Sefaseba~ ki uTuod gulisxmobs 

garkveul garemoebebs Soris gansazRvruli urTierTmimarTebis dadgenas. 

Sesabamisad, mizezobriv kavSirebsac SeiZleba arsebiTi da zogjer 

gadamwyveti mniSvnelobac hqondes konvenciis darRvevis aRiarebisa Tu 

uaryofis sakiTxze saboloo Tu Sualeduri daskvnebis gasakeTeblad. es 

garemoeba, ukve sakmarisi winapirobaa imis aRiarebisaTvis, rom mizezobrivi 

kavSiris Tema adamianis uflebaTa evropul samarTalSi aqtualuria. ra Tqma 

unda, es jerjerobiT mxolod logikuri argumentia, magram adamianis 

uflebaTa dacvaze evropuli zedamxedvelobis Sinaarsi, iseve, rogorc 

konvenciis ama Tu im muxlis darRvevis Sefasebis sistema, meTodebi da 

principebi am argumentis marTebulobas adasturebs. 

imisaTvis, raTa SesaZlo cdomilebebs Tavi davaRwioT, kargad unda 

gavacnobieroT Semdegi: 

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli 

konvenciis mizani saxelmwifos SesaZlo TviTnebobisagan adamianis dacvaa. 

aqedan warmodgeba adamianis uflebaTa evropuli sasamarTlos, rogorc 

konvenciis organos roli da daniSnuleba. es gaxlavT konvenciiT 

gaTvaliswinebul uflebaTa darRvevis gamo Sesabamisi saxelmwifos 

saerTaSoriso-samarTlebrivi pasuxismgeblobis gansazRvra. Sesabamisad, 

adamianis uflebaTa darRvevis faqtebis Sesaxeb individuri saCivrebis 

ganxilvisas, igi yovel konkretul SemTxvevaSi ikvlevs, dairRva Tu ara 

konvencia da, maSasadame, arsebobs Tu ara Sesabamisi saxelmwifos 

saerTaSoriso samarTlebrivi pasuxismgeblobis safuZveli. 

aseTi pasuxismgebloba pirdapir efuZneba Tavad adamianis uflebaTa da 

ZiriTad TavisuflebaTa dacvis konvencias, romelic warmoadgens 

xelSemkvreli saxelmwifoebis nebis saerTo gamoxatulebas. konvenciis 

ratifikaciis kvalobaze maT nebayoflobiT ikisres valdebuleba, 

uzrunvelyon am konvenciiT gacxadebul uflebaTa da TavisuflebaTa dacva 

da amasTanave im standartebiT, romlebic konvenciiT aris dadgenili. 

konvenciis 1-li muxli swored am valdebulebaze miuTiTebs: 

 

maRali xelSemkvreli mxareebi yvelasaTvis TavianTi iurisdiqciis 

farglebSi uzrunvelyofen am konvenciis 1-l karSi gansazRvrul uflebebsa 

da Tavisuflebebs. 

 

Sesabamisad, am valdebulebis Seusrulebloba evropul sasamarTlos 

aRWuravs uflebamosilebiT, daakisros Sesabamis saxelmwifos saerTaSoriso-

samarTlebrivi pasuxismgebloba konvenciis darRvevis yovel konkretul 

SemTxvevaSi.  
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magram ras gulisxmobs ufro konkretulad adamianis uflebaTa da 

TavisuflebaTa dacvis valdebuleba? 

rogorc viciT, igi gulisxmobs uflebaTa dacvis negatiur da pozitiur 

valdebulebebs. 

negatiuri valdebuleba isaa, rom saxelmwifom TviTon ar xelyos da 

ukanonod ar Caerios konvenciiT gaTvaliswinebul individur uflebaTa 

ganxorcielebaSi. rodesac saxelmwifo xelisuflebis ama Tu im qmedebis, 

RonisZiebisa Tu aqtis Sedegad ufleba irRveva, es saxelmwifos mier 

uflebis dacvis negatiuri valdebulebis darRvevis gamomxatvelia. 

magaliTad, policiis TanamSromelTa mxridan eqscesiuri Zalis gamoyenebiT 

adamianis mokvdineba (konvenciis me-2 (II) muxlSi miTiTebuli Zalis 

gamoyenebis marTlzomierebis pirobebis daucvelad); piris dapatimreba 

konvenciis me-5 muxliT gaTvaliswinebuli garantiebis darRveviT; presis 

publikaciis sasamarTlo akrZalva konvenciis me-10 (II) muxliT 

gaTvaliswinebuli gamoxatvis Tavisuflebis SezRudvisaTvis aucilebeli 

pirobebis ararsebobis miuxedavad; romelime erovnuli Tu religiuri 

umciresobis mier konvenciiT gaTvaliswinebuli uflebebis sargeblobis 

Sesaxeb diskriminaciuli kanonis miReba da sxva. 

magram, negatiurTan erTad, saxelmwifoebs ekisrebaT pozitiuri 

valdebulebanic. saxelmwifo valdebulia Seqmnas yvela piroba da garantia 

adamianis uflebaTa dasacavad, gaataros yvela aucilebeli RonisZieba am 

uflebaTa uzrunvelsayofad, raTa Tavidan aicilos maTi xelyofa, maT 

Soris, mesame mxaris mierac. Tu aseTi RonisZiebebi gatarebuli iqna, magram 

mesame mxaris mier uflebis xelyofa mainc ver iqna Tavidan acilebuli, es 

ar iqneba `konvenciis darRveva~. vinaidan `konvenciis darRveva~ usaTuod 

gulisxmobs, sul mcire, `saxelmwifos wvlils~ uflebis darRvevaSi. 

Sesabamisad, Tu aRmoCnda, rom me-3 mxaris mier uflebis xelyofa ganapiroba 

(an xeli Seuwyo) saxelmwifos mxridan uflebis dacvis pozitiuri 

valdebulebis Seusruleblobam, maSin `konvenciis darRveva~ saxezea da, 

Sesabamisad, saxelmwifos pasuxismgeblobis safuZvelic arsebobs. marTalia, 

pozitiuri valdebulebani saxelmwifos konvenciiT gaTvaliswinebul 

nebismier uflebasTan mimarTebaSi ar ekisreba, magram es Tema mocemul 

konteqstSi Zalze mniSvnelovania, imdenad, ramdenadac evropuli 

sasamarTlos iurisprudenciis mixedviT aseTi valdebulebani saxelmwifos 

Zalze xSirad warmoeSoba gamoxatvis TavisuflebasTan mimarTebaSi. 

pozitiur valdebulebebs ganekuTvneba agreTve e.w. `procesualuri 

valdebulebanic~. es imas niSnavs, rom uflebis xelyofis TiToeul faqtze 

(visganac ar unda warmodgebodes is, TviT saxelmwifosa Tu mesame 

mxarisagan) Sesabamisi reagireba moaxdinos. masSi igulisxmeba xelyofis 

faqtebis jerovnad gamoZieba, WeSmaritebis dadgena, marTlmsajulebis 

ganxorcieleba, damrRvev pirTa mimarT samarTlebrivi sanqciebis gamoyeneba da 
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sxv. uflebis dacvis procesualuri valdebulebebis Seusrulebloba 

Sesabamisi uflebis procesualuri darRvevis gamomxatvelia da uflebis 

arsebiT nawilSi darRvevis Tanabrad iwvevs konvenciis Sesabamisi muxlis 

darRvevis aRiarebas. procesualuri valdebulebebis Seusrulebloba kidev 

imitomac aris mniSvnelovani, rom mis gareSe SeuZlebelia darRveuli 

uflebis efeqtiani aRdgena-gamosworeba, dazaralebulisaTvis zianis 

anazRaureba Tu kompensaciis mikuTvneba. 

asea Tu ise, cxadia, rom konvenciis ama Tu im muxlis darRveulad 

cnoba da, maSasadame, Sesabamis saxelmwifoze saerTaSoriso samarTlebrivi 

pasuxismgeblobis dakisreba yovelTvis ukavSirdeba saxelmwifos mier 

uflebis dacvis negatiuri an pozitiuri valdebulebebis  Seusruleblobas, 

zogjer ki _ orives erTdroulad. ase rom, mizezobrivi kavSiris ZiriTadi 

mimarTeba ukve gamoikveTa: imisaTvis, raTa saxelmwifos daekisros 

pasuxismgebloba konvenciis darRvevisaTvis, aucilebelia arsebobdes 

mizezobrivi kavSiri misi mxridan uflebis dacvis pozitiuri an negatiuri 

valdebulebis Seusruleblobasa da individuri uflebis darRvevas Soris. 

amasTan, kargad unda gavacnobieroT Semdegi: 

rodesac `uflebis darRveva~, rogorc obieqturi gamovlineba, 

saxelmwifos valdebulebaTa Seusruleblobis Sedegia, es ukve imis 

tolfasia, rom konvencia dairRva. `konvenciis darRveva~ samarTlebrivi 

Sefasebaa momxdarisa da igi Sinaarsobrivad imas gulisxmobs, rom uflebis 

darRveva saxelmwifom gamoiwvia. es cneba ukve datvirTulia `mizezis~, 

`Sedegisa~ da maT Soris `mizezobrivi kavSiris~ cnebaTa Sesabamisi 

konkretuli SinaarsiT. 

yovelive es grafikulad ase SeiZleba gamoisaxos: 

mizezobrivi kavSiri
 

uflebis valdebulebaTa 

Seusrulebloba darRveva 

 

konvenciis darRveva 

saxelmwifos pasuxismgebloba
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zemoaRniSnulidan cxadia, rom `valdebulebaTa Seusrulebloba~, 

saboloo jamSi, aucilebeli pirobaa konvenciis Sesabamisi muxlis 

darRveulad cnobisa da mopasuxe saxelmwifos saerTaSoriso-samarTlebrivi 

pasuxismgeblobisaTvis. aseTi mizezobrivi kavSiris arsebobis gareSe 

saxelmwifos saerTaSoriso-samarTlebrivi pasuxismgeblobis obieqturi 

safuZveli ar arsebobs. 

es garemoeba ukve warmoadgens principul ganacxads saimisod, rom 

adamianis ufelabaTa evropul samarTalSi mizezobrivi kavSiris Tema 

aqtualurad miviCnioT. 

magram, modiT axla ase davsvaT sakiTxi: 

mizezobrivi kavSiris arseboba valdebulebebis Seusruleblobasa da 

uflebis darRvevas Soris ueWvelia, rom aris aucilebeli safuZveli 

konvenciis Sesabamisi muxlis darRvevis aRiarebisa da saxelmwifos 

pasuxismgeblobisaTvis, magram aris Tu ara igi imavdroulad sakmarisic? 

samarTlis nebismier dargSi, pasuxismgeblobis sakiTxi an obieqturi 

Seracxvis, anda braleuli pasuxismgeblobis principebis mixedviT 

ganisazRvreba. obieqturi Seracxva – mxolod mizezobriv kavSirs 

gulisxmobs; braleuli pasuxismgebloba ki – mizezobriv kavSirsa da brals 

erTdroulad. 

romel SemTxvevasTan gvaqvs saqme adamianis uflebaTa evropul 

samarTalSi? 

aRmoCnda, rom – obieqtur SeracxvasTan. 

adamianis uflebaTa evropuli sasamarTlo konvenciis xelSemkvreli 

mxaris saerTaSoriso-samarTlebrivi pasuxismgeblobis gansazRvrisas 

sagangebod arasdros ikvlevs mis `brals~ konvenciis darRvevaSi. 

saxelmwifos braleuloba da miT ufro misi formebi da saxeebi calke 

specialuri msjelobis sagani ar xdeba. marTalia, zogjer gadawyvetilebebsa 

da ganCinebaSi SexvdebiT iseT frazebs, rogoricaa `saxelmwifos brali 

miuZRvis~ an `es saxelmwifos braliT moxda~, magram sruliad aSkaraa, rom 

maTSi arsebiTad `mizezobrivi kavSiri~ igulisxmeba da imis gamomxatvelia, 

rom esa Tu is garemoeba saxelmwifos moqmedebam Tu umoqmedobam ganapiroba. 

amis dasturi TavisTavad is garemoebaa, rom arasdros momxdara, mizezobrivi 

kavSiris arsebobis miuxedavad (saxelmwifos valdebulebis Seusruleblobasa 

da uflebis darRvevas Soris), sasamarTlos ar ecnos konvenciis darRveva. 

verasdros SexvdebiT evropul sasamarTlos ganCinebaSi iseT debulebas, rom 

konvencia dairRva, magram amaSi saxelmwifos brali ar miuZRvis, da amitom 

saerTaSoriso samarTlebrivi pasuxismgebloba ver daekisreba. ufro metic, 

verc iseT debulebas SexvdebiT, rom marTalia uflebis darRveva 

saxelmwifos qmedebam ganapiroba, magram raki misi brali am uflebis 

darRvevaSi ar dadasturda, amitom konvencia ar darRveula. 
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aseTi msjelobebi alogikuri iqneboda zemoaRniSnuli formulis 

CarCoebSi, romelsac evropuli sasamarTlo gamoiyenebs da romlis 

mixedviTac, uflebis darRvevis `avtoroba~ an `Tanaavtoroba~ sakmaris 

safuZvels warmoadgens konvenciis Sesabamisi muxlis darRvevis aRiarebisa da 

saxelmwifos pasuxismgeblobisaTvis. 

ideaSi, aq `saxelmwifos brali~ sakuTriv qmedebaSi – pozitiur an 

negatiur valdebulebaTa SeusruleblobaSi SeiZleba vigulisxmoT. 

magaliTad, rodesac saxelmwifos esa Tu is qmedeba (gadawyvetileba, 

RonisZieba Tu sxva aqti) pirdapir arRvevs uflebas, SesaZloa aq ganzraxi 

brali vigulisxmoT, xolo pozitiuri valdebulebis Seusruleblobisas, 

Sesabamisi valdebulebis Sinaarsisa da uflebis darRvevis SesaZleblobis 

xarisxisda mixedviT – zogjer ganzraxi da zogjer gaufrTxilebeli. magram, 

principulad, misi arseboba an ararseboba da miT ufro – bralis forma, 

gavlenas ver axdens konvenciis darRvevis aRiarebasa Tu uaryofaze da 

yvelafers mizezobrivi kavSiris arseboba wyvets. 

amgvarad, konvenciis darRvevis gamo xelSemkvreli saxelmwifos 

saerTaSoriso-samarTlebrivi pasuxismgeblobis wesi, faqtobrivad, obieqturi 

Seracxvis principis gamomxatvelia: Tuki individuri uflebis darRveva 

ganpirobebulia, warmodgeba saxelmwifos qmedebidan (moqmedebidan Tu 

umoqmedobidan) saxelmwifos pasuxismgeblobis safuZveli ukve arsebobs. 

maSasadame, mizezobrivi kavSiris arseboba erTaderTi sayrdenia saxelmwifos 

pasuxismgeblobisa da, aqedan gamomdinare, misi uaryofa yovlad 

warmoudgeneli da miuRebeli iqneba rogorc samarTlebrivi, ise 

samarTlianobis TvalsazrisiT: 

raki Sedegis arseboba (anu uflebis darRveva) aucilebeli pirobaa 

pasuxismgeblobisa, xolo braleuloba saWiro ar aris, mizezobrivi kavSiri 

mainc unda arsebobdes. amis gareSe pasuxismgebloba obieqtur safuZvels 

moklebuli da imavdroulad usamarTlo iqneba. 

saboloo jamSi, gabedulad SeiZleba iTqvas, rom adamianis uflebaTa 

dacvaze evropuli zedamxedvelobis ganxorcielebis dros konvenciis 

xelSemkvrel saxelmwifoTa saerTaSoriso-samarTlebrivi pasuxismgebloba 

efuZneba mizezobriv kavSirs saxelmwifos Sesabamisi valdebulebis 

darRvevasa da adamianis uflebis darRvevas Soris. 

swored es gaxlavT adamianis uflebaTa evropul samarTalSi 

mizezobrivi kavSiris ZiriTadi mimarTeba. 

unda vigulisxmoT, rom konvenciis darRvevis aRiarebis yoveli faqti, 

praqtikulad, aseTi mizezobrivi kavSiris arsebobas emyareba yovelTvis. 

mniSvneloba ara aqvs imas, miuTiTa Tu ara masze evropulma sasamarTlom da 

hqonda Tu ara mas am filosofiuri kategoriis WrilSi saerTod 

gacnobierebuli es garemoeba.  
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calke sakiTxia, Tu ramdenad aqtualuria mizezobrivi kavSiris 

sagangebod Semowmeba yovel konkretul SemTxvevaSi. 

marTebuli iqneba, Tu pasuxs ase CamovayalibebT: 

mizezobrivi kavSiris arseboba (zemoaRniSnul mimarTebaSi) yovelTvis 

aucilebelia, magram misi sagangebod Semowmeba yovelTvis Tanabrad 

aqtualuri ar aris. ufro metic: zogjer amis aucilebloba arc ki 

warmoiSoba, imdenad cxadia misi arseboba. 

magram, mTlianobaSi am sakiTxze gavlenas ramdenime garemoeba axdens: 

kerZod: 

1) rogoria uflebis xelyofis xasiaTi – pirdapiri Tu arapirdapiri. 

pirdapiri, uSualo xelyofis dros mizezobrivi kavSiris Semowmebis 

aucilebloba ufro naklebia, vidre arapirdapiri xelyofis SemTxvevaSi. 

negatiuri valdebulebebis Seusruleblobis dros, umeteswilad, swored 

aseT pirdapir da uSualo xelyofasTan gvaqvs saqme. magaliTad, pirovnebis 

sacxovrebel binaSi ukanono Cxrekis ganxorcieleba pirdapir arRvevs piradi 

da ojaxuri cxovrebis daculobis uflebas (me-8 muxli). aseT dros 

mizezobrivi kavSiri isedac cxadia da amitom masze sagangebod yuradRebis 

gamaxvileba ar Rirs. magram zogjer mizezobriobis jaWvi SedarebiT grZelia 

da, Sesabamisad, misi Semowmebis aqtualurobac matulobs. 

pozitiuri valdebulebebis Seusruleblobis dros uflebaTa darRvevas 

ufro xSirad arapirdapiri xasiaTi aqvs. magaliTad, kanonmdeblobis raime 

xarvezma, anda im garemoebam, rom is sakmarisad cxadad ar uzrunvelyofda 

uflebaTa dacvas,  SesaZloa kanonTa gamoyenebis procesSi arapirdapir 

gamoiwvios uflebis darRveva. cxadia, aseT dros aucilebelia Semowmdes, 

iyo Tu ara kanonmdeblobis xarvezi qmediTi mizezi uflebis darRvevisa. 

2) ramdenad rTulia uflebaTa darRveulobis Sefaseba da saxelmwifos 

qmedebiT gamowveuli Sedegebis samarTlebrivi identifikacia. 

aseTi identifikaciis procesi zogjer umartivesia, zogjer SedarebiT 

rTuli, zogjer ki Zalian rTuli, mravaletapiani da niuansirebuli. 

mizezobrivi kavSiris Semowmebis sirTulec maszea damokidebuli. 

magaliTad, habeas corpus-is wesis darRveva rom konvenciis me-5 muxliT 

gaTvaliswinebuli Tavisuflebisa da usafrTxoebis uflebis darRvevaa, amis 

gansazRvra sirTules ar warmoadgens. me-5 muxlis me-3 punqti pirdapir 

miuTiTebs, rom dakavebuli an dapatimrebuli piri dauyovnebliv unda 

waredginos mosamarTles an sasamarTlo xelisuflebis gansaxorcieleblad 

kanoniT uflebamosil sxva moxeles. Sesabamisad, rodesac konvenciis es 

moTxovna Sesrulebuli ar aris, Tavisuflebisa da usafrTxoebis ufleba 

darRveulia. aseT dros valdebulebis Seusrulebloba (saxelmwifos 

umoqmedoba) da Sedegi (uflebis darRveva) erTgvarad gadazrdilia 

erTmaneTSi, igiveobrivia da erTmaneTis tolfasi. Sefaseba umartivesia, 

xolo mizezobrivi kavSiri – cxadze cxadi. 
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konvenciis me-4 (1) muxlTan mimarTebaSi viTareba gansxvavebulia. 

`monoba~ da `ymoba~, romelic am muxliT aris akrZaluli, iseTi `Sedegia~, 

romelmac ukve gaiara Sefasebis procesi. aseT dros evropuli sasamarTlo 

erTi mxriv ikvlevs, warmoadgens Tu ara pirovnebis faqtobrivi da 

samarTlebrivi mdgomareoba `monobasa~ da `ymobas~ konvenciis gagebiT, xolo 

meore mxriv amowmebs, aris Tu ara aseTi faqtobrivi da samarTlebrivi 

mdgomareoba saxelmwifos valdebulebis darRvevis Sedegi. rogorc vxedavT, 

am SemTxvevaSi mizezobrivi kavSiris arseboba aseT SedegTan sakmarisi ar 

aris me-4 muxlis darRvevisaTvis, Tu igi ar iqna identificirebuli 

`monobad~ an `ymobad~. Tu pirovnebisaTvis Seqmnili faqtobrivi da 

iuridiuli mdgomareoba ar iqna Sefasebuli rogorc `monoba~ an `ymoba~, 

cxadia mizezobrivi kavSiris arseboba verafers Secvlis. 

zogjer saqme ufro rTuladaa. magaliTad, `dacvis uflebis darRveva~ 

da `saqmis ganxilvis gaWianureba~ SeiZleba gaxdes `saqmis samarTliani 

ganxilvis uflebis~ (me-6 m.) darRveulad cnobis safuZveli, magram imisda 

mixedviT, Tu ramdenad uxeSad dairRva dacvis ufleba, anda ramdenad 

xangrZlivad gaWianurda saqme. am garemoebebis mixedviT ganisazRvreba, dacvis 

uflebis Sesabamisi xarisxiT darRveva Sesabamis SemTxvevaSi unda iqnes Tu 

ara miCneuli `samarTliani ganxilvis uflebis~ darRvevad, xolo, saqmis 

ganxilvis Sesabamisi vadiT gaWianureba _ `gonivrul vadaSi saqmis ganxilvis 

uflebis~ darRvevad. magram aseTi identifikaciis procesi SedarebiT rTulia 

im TvalsazrisiT, rom masze SesaZloa gavlena moaxdinos im subieqturma Tu 

obieqturma mizezebma, romlebmac dacvis uflebis darRveva anda saqmis 

ganxilvis gaWianureba gamoiwvia. magaliTad, saqmis gaWianurebis saqmeebze 

sasamarTlo ikvlevs, Tu ram ganapiroba kerZod aseTi gaWianureba. es 

SeiZleba iyos cudi saproceso kanonmdebloba, saqmis warmoebis cudi 

menejmenti da sxva. magram Zalze xSiria iseTi SemTxvevebic, rodesac 

pirovneba, visac saqme Seexeba, ama Tu im mizeziT Tavadve abrkolebs Tavisi 

saqmis ganxilvas. aseT dros saqmis ganxilvis gaWianurebis mTeli dro ki ar 

miiReba mxedvelobaSi, aramed mxolod drois is periodi, romlis 

ganmavlobaSic saqme saxelmwifos mizeziT gaWianurda. cxadia, rom Tu es 

periodi ar arRvevs `gonivruli vadis~ farglebs, mizezobrivi kavSiris 

arseboba saqmis ganxilvis gaWianurebis faqtTan gadamwyveti aRar aris. 

daaxloebiT aseTive viTarebasTan gvaqvs saqme konvenciis me-3 muxlTan 

mimarTebaSi. aq mizezobriv kavSirs efuZneba ara marto imis gansazRvra, 

dairRva Tu ara saerTod konvenciis me-3 muxli, aramed imisac, Tu rasTan 

gvqonda saqme _ `wamebasTan~ Tu `araadamianur~ an `damamcirebel~ 

mopyrobasTan. evropuli sasamarTlo aseT dros ikvlevs, gamoiwvia Tu ara 

saxelmwifos ama Tu im qmedebam pirovnebis tanjva (anguish and distress) da 
rogori iyo misi xasiaTi da xarisxi. kvalifikaciac Sesabamisad 

gansxvavebulia. satanjveli, romelic pirovnebam saxelmwifos qmedebis 
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Sedegad ganicada, zogjer misdami Sesabamisi mopyrobis `wamebad~ miCnevis 

safuZvelia, zogjer _ mxolod `araadamianur mopyrobad~ miCnevisa, zogjer 

ki igi saerTod ver qmnis konvenciis me-3 muxlis darRvevis safuZvels. 

saxelmwifos qmedebiT gamowveuli nebismieri usiamovneba da diskomforti 

rodia yovelTvis sakmarisad miCneuli me-3 muxlis darRvevis aRiarebisaTvis. 

aseT dros mizezobrivi kavSiris arseboba saxelmwifos qmedebasa da 

pirovnebis mier gancdil usiamovnebas Soris gadamwyveti aRaraa, Tu am 

usiamovnebis xarisxi ar qmnis iseT Tvisebriobas, romelic SeiZleba 

Sefasebul iqnas, sul mcire, `damamcirebel~ an `araadamianur~ mopyrobad. 

magaliTad, cnobilia, rom patimarTa cudi sayofacxovrebo pirobebi zogjer 

SeiZleba miCneul iqnas `araadamianur~ an `damamcirebel~ mopyrobad, zogjer 

ki ara, imisda mixedviT, Tu kerZod ra pirobebSi uxdeboda momCivans 

cxovreba da rogori usiamovneba SeiZleboda mas gamoewvia.1 

magram yvelaze ufro rTuli SedegTa identifikaciis TvalsazrisiT 

iseTi SemTxvevebia, rodesac Sefasebis procesze gavlenas axdens erovnul 

saxelmwifoTa Sefasebis Tavisufleba. saqme isaa, rom konvenciis 

xelSemkvrel saxelmwifoebs konvenciiT gaTvaliswinebul zogierT 

uflebasTan (gamoxatvis Tavisuflebac swored am kategorias miekuTvneba) 

mimarTebaSi mikuTvnebuli aqvT Sefasebis Tavisuflebis garkveuli areali, 

romelic gaTvaliswinebasa da angariSis gawevas saWiroebs Sesabamis 

uflebaTa dacvaze evropuli kontrolis ganxorcielebis procesSi.  

es is uflebebia, romlebic SeiZleba SeizRudon gansazRvrul 

SemTxvevebSi sajaro an sxva pirTa interesebis dasacavad. SezRudvis 

SesaZlebloba ki konvenciis Sesabamis muxlSi zogadad aris miTiTebuli. 

evropuli zedamxedvelobis Sinaarsi aseT dros sruliad gansxvavebulia. 

sxva SemTxvevebSi, kerZod iseTi uflebebis dros, romlebic mxolod 

gamonaklisebs eqvemdebareba da muxlSi amomwuravadaa miTiTebuli garemoebebi, 

romelTa arseboba gamoricxavs Sesabamisi muxlis darRveulad cnobas 

(magaliTad – Tavisuflebisa da usafrTxoebis ufleba – me-5 m.) da, miT 

umetes, absoluturi uflebebis dros, romlebic araviTar SezRudvebs, 

gamonaklisebsa Tu ukandaxevas ar eqvemdebareba (me-3, me-4, me-7 muxlebiT 

gaTvaliswinebuli da sxva uflebebi). evropuli sasamarTlos amocana 

SedarebiT martivia. igi arkvevs, xom ar SeizRuda es uflebebi. nebismieri 

                                                          
1
magaliTad, saqmeze Kalashnikov v. Russia (15.07.2002) evropulma sasamarTlom miiCnia, rom is ukiduresad 

mZime sayofacxovrebo da sanitaruli pirobebi, romelSic momCivani ramdenime wlis ganmavlobaSi imyofeboda, 

warmoadgenda adamianisadmi damamcirebel mopyrobas. Erol Direkçi and Ergül Direkçi v. Turkey (Appl. N 47826/99 
decision of 31.03.2005) saqmeze ki, romelic Seexeboda anemiiTa da RviZlis kiboTi daavadebuli piris 

dapatimrebas, evropulma sasamarTlom arsebiTi mniSvneloba mianiWa im garemoebas, rom misi avadmyofoba  ar 

iyo gamowveuli cixis cudi pirobebiT da is gaTavisuflda misi avadmyofobis diagnozis dadasturebis 

Semdeg. evropuli sasamarTlos azriT, dapatimrebis brZaneba uTuod gaaZlierebda mis tanjvas (anguish and 
distress), magram is satanjveli, romelic man ganicada, ver aRwevda im xarisxs, romelic aucilebeli iyo 

konvenciis me-3 muxlis darRveulad aRiarebisaTvis.
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SezRudva, xelyofa Tu Careva (daSvebuli gamonaklisebis garda) konvencias 

arRvevs da erovnul saxelmwifoTa Sefasebis Tavisufleba masze ar 

vrceldeba. maSin rodesac, im uflebebTan mimarTebaSi, romelTa SezRudvis 

SesaZleblobas Tavad konvencia uSvebs, Sefasebis sagani isaa, iyo Tu ara 

mocemul SemTxvevaSi uflebis SezRudva gamarTlebuli. Tu miCneulia, rom 

uflebis SezRudva Sesabamisi kanonieri interesis dasacavad gamarTlebuli 

ar iyo, es konvenciis darRvevis aRiarebis tolfasia da piriqiT. ase rom, 

evropuli zedamxedvelobis uSualo amocana aseT dros uflebaTa SezRudvis 

gamarTlebulobis Sefasebaa. konvenciis Sesabamisi muxlis darRvevis aRiareba 

an uaryofa swored aseTi Sefasebis Sedegebs emyareba. 

uflebaTa SezRudvis gamarTlebulobis Sefaseba ioli ar aris, da amas 

swored is ganapirobebs, rom erovnul saxelmwifoTa gadawyvetilebani 

uflebaTa SezRudvis Sesaxeb maTi Sefasebis Tavisuflebas emyareba. Tu 

erovnuli saxelmwifo miiCnevs, rom ama Tu im uflebis SezRudva 

gamarTlebulia romelime sajaro an sxva pirTa interesebis dasacavad, is 

iyenebs konvenciiT gaTvaliswinebul SesaZleblobas da zRudavs uflebas. 

evropuli sasamarTlo ki arkvevs, Seesabameboda Tu ara erovnul 

saxelmwifoTa Sefasebani uflebaTa SezRudvis Sesaxeb konvenciis principebs 

da uflebaTa daculobis konvenciiT nagulisxmeb standartebs. amasTan, 

zogjer gaumarTleblad SeiZleba Sefasdes sakuTriv erovnuli 

kanonmdeblobiT uflebaTa SezRudvebis daweseba da miCneul iqnes, rom 

Sesabamisi sakanonmdeblo SezRudvebi ar Seesabameba konvencias. zogjer 

SemzRudveli kanonis konvenciasTan Sesabamisoba eWvs ar iwvevs, magram 

gaumarTleblad aris miCneuli konkretuli SemTxvevis mimarT aseTi kanonis 

gamoyeneba. magram uflebaTa SezRudvis gamarTlebulobis Sefasebis mTeli 

sirTule ukavSirdeba im pirobaTa Semowmebas, romelTa arsebobis 

SemTxvevaSic uflebis SezRudvis SesaZleblobaa daSvebuli. saqme isaa, rom 

aseTi pirobebi konvenciis muxlebSi SefasebiTi kriteriumebis meSveobiTaa 

Camoyalibebuli da amitom rxevis did amplitudas gulisxmoben. 

aseTi uflebebia: piradi da ojaxuri cxovrebis daculobis ufleba (me-8 

m.), azris, sindisisa da religiis Tavisufleba (me-9 m.), gamoxatvis 

Tavisufleba (me-10 m.), Sekrebisa da gaerTianebis Tavisufleba (me-11 m.), 

mimosvlis Tavisufleba (me-4 oqmis me-2 muxli). es uflebebi SeiZleba 

SeizRudos maSin, Tu aseTi SezRudva `aucilebelia demokratiul 

sazogadoebaSi~ gansazRvruli kanonieri interesebisaTvis. konvenciis me-6 

muxliT uzrunvelyofili saqmis saqveynod ganxilvis ufleba SeiZleba 

SeizRudos, Tu es sasamarTlos azriT, mkacrad aucilebelia gansakuTrebuli 

garemoebebis arsebobis gamo, vinaidan saqveynoba daazaralebda 

marTlmsaxulebis interess. me-7 oqmis 1-li muxli `aucileblobaze~ 

miuTiTebs: ucxoeli SeiZleba gaZevebul iqnas ama Tu im qveynidan, Tu misi 

gaZeveba aucilebelia sazogadoebrivi wesrigis interesebisaTvis, an 
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ganpirobebulia erovnuli uSiSroebis mosazrebebiT. konvenciis me-2 muxlSi 

`absoluturi aucileblobis~ SefasebiTi kategoriaa gamoyenebuli da 

miTiTebulia, rom adamianis mokvdineba ar ganixileba sicocxlis uflebis 

darRvevad, Tu is Sedegad mohyva Zalis gamoyenebas, romelic absolutur 

aucileblobas warmoadgenda amave muxlSi miTiTebul mizanTa misaRwevad. 

konvenciis me-15 muxli iTvaliswinebs konvenciidan ukan daxevisa da 

uflebaTa SezRudvis SesaZleblobas sagangebo mdgomareobis dros `mxolod 

im zomiT, ramdenadac amas moiTxovs mdgomareobis simwvave~. 

cxadia, rom is, Tu ra aris `aucilebeli~, `mkacrad aucilebeli~, 

`absoluturad aucilebeli~ an `aucilebeli demokratiul sazogadoebaSi~, 

anda rodisaa uflebebis SezRudva `mkacrad ganpirobebuli~ mdgomareobis 

simwvaviT, Sefasebis calke veeberTela sferoa, sadac garemoebaTa Soris 

mWidro obieqturi kavSirebis dadgenas SeiZleba gadamwyveti mniSvneloba 

hqondes. amasTan, raki sakuTriv konvencia iTvaliswinebs aseTi SezRudvis 

SesaZleblobas, uwinaresad, erovnulma saxelmwifoebma unda Seafason, iyo 

Tu ara konkretul SemTxvevaSi uflebis SezRudva `aucilebeli~, `mkacrad 

aucilebeli~ Tu `absoluturad aucilebeli~ gansazRvruli miznebisaTvis. 

meore mxriv, vinaidan konvenciamve mianiWa erovnul saxelmwifoebs Sefasebis 

Tavisuflebis garkveuli farglebi, evropuli zedamxedvelobis amocana 

SedarebiT garTulebulia: evropuli sasamarTlos funqciaa, gadaamowmos 

uflebis SezRudvis aucileblobis sakiTxebSi erovnuli xelisuflebis 

Sefasebebis konvenciasTan Sesabamisoba, magram imavdroulad, igi valdebulia 

aseTi Semowmebis procesSi garkveuli angariSi gauwios maT Sefasebebsac. 

saboloo jamSi, mizezobrivi kavSiris TemasTan xidis gasadebad unda 

avRniSnoT, rom rodesac saqme gvaqvs iseTi pirobebiT uflebis SezRudvasTan, 

romelSic SefasebiTi kriteriumebia gamoyenebuli, rogorc uflebaTa 

faqtobrivi SezRudvis dros erovnuli saxelmwifos mxridan aseTi 

Sefasebebis ganxorcielebisas, ise Semdgom, am SezRudvaTa gamarTlebulobis 

Sefasebisas, evropuli kontrolis ganxorcielebis procesSi (pirobiTad mas 

SeiZleba vuwodoT erovnul saxelmwifoTa Sefasebebis Sefaseba) gardauvlad 

warmoiSoba saWiroeba uflebis SezRudvasa da dasaxul mizans Soris mizez-

Sedegobrivi kavSirebis Semowmebisa, TumcaRa, sruliad sxvadasxvagvari 

kuTxiT, sxvadasxva xarisxiTa da gansxvavebuli samarTlebrivi datvirTviT. 

am gansxvavebulobas ki ganapirobebs im uflebaTa gansxvavebuli 

ontologiuri buneba, romlebic sxva interesTa sasargeblod SeiZleba 

SeizRudon Sesatyvisi `aucileblobis~ pirobebSi. 

analizis Sedegad mivediT im daskvnamde, rom uflebaTa SezRudvis 

gamarTlebulobis Sefaseba, romelic xorcieldeba SezRudvis pirobis 

daculobis SemowmebiT, aris umTavresi sfero, sadac aSkarad gamoikveTa 

mizezobrivi kavSiris dadgenis aucilebloba sxvadasxva mimarTebaSi. 
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sagulisxmoa, rom sxva gamokveTili SemTxvevebi aseve ukavSirdeba 

garkveuli pirobebis arsebobas, romelic SeiZleba pirdapir arc ki iyos 

miTiTebuli konvenciis muxlSi, magram igulisxmebodes sakuTriv Sesabamisi 

uflebis SinaarsSi. magaliTad, konvenciis me-14 muxlSi (diskriminacia) 

araviTari piroba ar aris miTiTebuli. piriqiT, diskriminaciis akrZalvas 

absoluturi xasiaTi aqvs, magram igi erT `pirobas~ mainc gulisxmobs. 

davakvirdeT: igi krZalavs konvenciiT gaTvaliswinebuli uflebebis darRvevas 

diskriminaciis niadagze. amitom, cxadia, rom Tu uflebis darRveva ar iyo 

dakavSirebuli dazaralebulis raime kuTvnilebasTan, igi ver CaiTvleba 

diskriminaciad. 

konvenciis darRvevis gamo saxelmwifos saerTaSoriso samarTlebrivi 

pasuxismgeblobis principic (razedac Cven zemoT visaubreT) xom Sesabamisi 

pirobis Semcvelia: saxelmwifo maSinaa pasuxismgebeli uflebis 

darRvevisaTvis, Tu man daarRvia Sesabamisi pozitiuri an negatiuri 

valdebuleba.  

aseve: SeuZlebelia esa Tu is `Sedegi~ safuZvlad daedos uflebis 

darRveulad cnobas an piriqiT, _ mis uaryofas, anda dazaralebulisaTvis 

konvenciis 41-e muxlis safuZvelze `samarTliani dakmayofilebis~ 

gansazRvras, Tu ar dadasturda (mizezobrivi kavSiris dadgenis gziT) am 

Sedegis iseTi warmoSoba, romelic samarTlebrivad gaamarTlebda mis 

argumentad gamoyenebas Sesabamis mimarTebaSi da a.S. 

amrigad, `mizezobrivi kavSiris~ Tema yovelTvis aqtualuria, rodesac 

garkveuli pirobebis daculobis Semowmebaa aucilebeli, imis miuxedavad, 

saqmis faqtobriv mxares Seexeba es pirobebi, Tu samarTlebriv mxares. 

Sesabamisad, windawinve SeiZleba iTqvas, rom adamianis uflebaTa dacvaze 

evropuli kontrolis ganxorcielebis dros warmoiSoba mizezobrivi 

kavSiris Semowmebis aucilebloba rogorc faqtobriv, ise samarTlebriv 

garemoebebs Soris, gadasawyveti sakiTxisda mixedviT. 

 

umTavresi Sesabamisi mimarTebani ki aseTia. sxvadasxva SemTxvevaSi 

aucilebelia dadgindes: 

 

1) gamoiwvia Tu ara uflebis darRveva saxelmwifos mxridan misi dacvis 

pozitiuri an negatiuri valdebulebis Seusruleblobam; 

2) acilebuli iqneboda Tu ara uflebis darRveva aseTi valdebulebis 

Sesrulebis SemTxvevaSi; 

3) SeeZlo Tu ara uflebis ganxorcielebas (potenciurad) ziani 

mieyenebina Sesabamisi kanonieri interesisaTvis; 

4) marTlac gamoiwvia Tu ara uflebis ganxorcielebam realuri ziani 

an Seqmna Tu ara aseTi zianis konkretuli safrTxe; 
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5) SeeZlo Tu ara SemzRudvel RonisZiebas (potenciurad) 

momsaxureboda Sesabamisi interesis dacvas; 

6) marTlac iqneboda Tu ara uflebis SemzRudveli RonisZiebiT 

acilebuli is ziani, romelic SeiZleboda mas gamoewvia, Tuki ar 

SeizRudeboda; 

7) SesaZlebeli iyo Tu ara konkretul drosa da viTarebaSi miznis 

miRweva sxvagvarad, Tu ara im RonisZiebis Sedegad, romelic gamoyenebuli 

iyo; 

8) ganapiroba Tu ara uflebis darRveva, romelime im `kuTvnilebam~ an 

`statusma~, romelic me-14 muxlSia miTiTebuli; 

9) warmoadgenda Tu ara esa Tu is faqti, movlena Tu garemoeba 

konvenciiT gaTvaliswinebuli uflebis darRvevis pirdapir Sedegs da a.S. 

 

cxadia, rom am sakiTxebis gamokvleva igivea, rac mizez-Sedegobrivi 

kavSirebis dadgena uflebis ganxorcielebasa da kanonier mizans Soris; 

uflebis ganxorcielebasa da realur an potenciur zians Soris, uflebis 

SemzRudvel RonisZiebasa da kanonieri interesebis dacvas Soris; uflebis 

SemzRudveli RonisZiebis gamoyenebasa da kanonieri interesisaTvis zianis 

acdenas Soris; adamianis uflebis darRvevasa da mis ama Tu im kuTvnilebas 

Soris, uflebis darRvevasa da saxelmwifos mxridan pozitiuri an negatiuri 

valdebulebis Seusruleblobas Soris da a.S. 

garemoebaTa zemoaRniSnuli `logikuri wyvilebi~, romlebic 

mizezobriobis jaWviT SeiZleba aRmoCndes erTmaneTTan dakavSirebuli, 

yalibdeba imisda mixedviT, Tu ra uflebasTan gvaqvs saqme, ra `pirobis~ 

daculobis Semowmeba xdeba, ra SefasebiTi kategoriaa gamoyenebuli uflebis 

SezRudvis `pirobaSi~, uflebis SezRudvis gamarTlebulobis Sefasebis ra 

etapze vimyofebiT an ra aris dasabuTebis uSualo amocana. 
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gamoxatvis Tavisufleba konvenciiT gaTvaliswinebul zogierT sxva 

(konvenciis me-8, me-9, me-11 muxliT, agrTve me-4 oqmis me-2 muxliT 

gaTvaliswinebuli) uflebebis msgavsad, maSin iqneba darRveulad aRiarebuli, 

Tu misi SezRudva ar iyo `kanoniT gaTvaliswinebuli~ anda ar iqna miCneuli 

`aucileblad demokratiul sazogadoebaSi~. konvenciis me-10 muxlSi 

miTiTebuli erTi an ramdenime kanonieri interesis dasacavad. 

aRmoCnda, rom sakuTriv imis Sefaseba, iyo Tu ara uflebis SezRudva 

`aucilebeli demokratiul sazogadoebaSi~, warmoSobs sxvadasxva garemoebebs 

Soris araerT iseT mimarTebas, sadac mizezobrivi kavSiris Semowmebis gareSe 

nebismieri daskvna SezRudvis aucileblobis aRiarebis anda uaryofis Sesaxeb 

dausabuTebeli, obieqtur safuZvels moklebuli iqneba. 

imisaTvis raTa am daskvnis marTebuloba davamtkicoT, kidev erTxel 

kargad unda gaviazroT, Tu rogoria dasabuTebis saqmeTa imis  Sefasebisas, 

aris Tu ara SezRudva aucilebeli demokratiul sazogadoebaSi. 

rogorc viciT, SezRudvis aucileblobis Semowmeba Semdegi sami 

ZiriTadi sakiTxis gamokvlevas gulisxmobs. 

a) marTlac emsaxureboda Tu ara erovnuli saxelmwifos mier individur 

uflebaSi Careva konvenciis Sesabamisi muxliT gaTvaliswinebul Sesabamis 

kanonier mizans; 

b) iyo Tu ara aucilebeli sakuTriv `Careva~ dasaxuli kanonieri miznis 

misaRwevad (`Carevis aucileblobis~ Sefaseba)  

g) iyo Tu ara aucilebeli swored iseTi `Careva~ (an iseTi xarisxiT 

`Careva~), rogoric ganxorcielda (`Carevis Tanazomierebis~ Sefaseba). 

 

Tu samive am kiTxvaze pasuxi dadebiTia, es niSnavs, rom Careva iyo 

aucilebeli demokratiul sazogadoebaSi. magram imisaTvis, raTa maTSi 

`mizezobrivi kavSiris~ areali aRmovaCinoT, dawvrilebiT unda ganvixiloT 

isini erTobliobaSic da cal-calkec. 

naSromis im TavSi, romelic Seexeboda SezRudvis aucileblobis 

dasabuTebis logikas, Cven aRvniSneT, rom zemoaRniSnul sakiTxTa 

CamonaTvali warmoadgenda Sefasebis iseT sam etaps, rodesac yovel momdevno 

etapze gadasvla SesaZlebeli iyo mxolod maSin, Tu wina etapze Sefasebis 

dros sakiTxi dadebiTad gadawyda. kerZod: `Carevis aucileblobis~ Sefasebas 

maSin hqonda azri, Tu Careva namdvilad emsaxureboda dasaxuli kanonieri 

miznis miRwevas. iseve rogorc, `Carevis Tanazomierebis~ Sefaseba mxolod 
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maSin iZenda azrsa da mniSvnelobas, rodesac sakuTriv `Carevis 

aucilebloba~ ukve aRiarebuli iyo. 

amasTan, mizezobrivi kavSiris konteqstSi gansakuTrebiT mniSvnelovania 

mxedvelobidan ar gamogvrCes erTi ram, saxeldobr is, rom samive etapze 

Sefaseba warmoebs ara sazogadod da gawyenebulad, aramed swored im 

kanonier mizanTan mimarTebaSi, romlis dasacavadac moxda individur 

uflebaSi Careva, an yovel SemTxvevaSi _ rasac isaxavda erovnuli 

xelisufleba am uflebis SezRudvisas. 

amrigad, individur uflebaSi Careva unda emsaxurebodes ara konvenciis 

Sesabamisi muxliT gaTvaliswinebul nebismier kanonier mizans, an 

sazogadoebis interesebs zogadad, aramed zustad imas, ris dasacavadac is 

SeizRuda. Sesabamisad, `Carevis aucileblobisa~ da `Carevis Tanazomierebis~ 

Sefasebac am mizanTan mimarTebaSi unda moxdes. 

swored aq ikveTeba `mizezobrivi kavSiris~ aqtualuroba da ai, ratom: 

jer ganvixiloT 

a) marTlac emsaxureboda Tu ara uflebaSi Careva dasaxul kanonier 

mizans (Sefasebis pirveli etapi) 

 

cxadia, rom individur uflebaSi Careva mxolod maSin SeiZleba 

moemsaxuros ama Tu im kanonier mizans, anu, ama Tu im sajaro Tu sxva pirTa 

interesebis dacvas, rodesac am uflebis ganxorcielebas SeuZlia 

(potenciurad) ziani miayenos Sesabamis interess. Tu aseTi (potenciuri) 

zianis SesaZlebloba winaswarve gamoricxulia, verc misi SezRudva 

moemsaxureba am interesis dacvas. Sesabamisad, verc am uflebis SezRudva 

iqneba gamarTlebuli Sesabamisi interesis dacvis aucileblobiT. 

maSasadame, im kiTxvaze _ emsaxureboda Tu ara individur uflebaSi 

Careva dasaxul kanonier mizans _ pasuxi verasdros iqneba dadebiTi, Tu ar 

dadginda, rom mas gaaCnda zianis gamowvevis potencia. gamoiwvia Tu ara man 

konkretuli ziani an aseTi zianis konkretuli safrTxe, es calke sakiTxia 

da Sefasebis me-2 da me-3 etapebisaTvis aris gadamwyveti. am pirveli 

etapisaTvis ki, minimum, rac aucileblad unda dadgindes, Sesabamisi 

interesisaTvis zianis miyenebis SesaZleblobaa. Tu xedvis kuTxes SevcvliT, 

yovelive es aseTnairad unda CamovayaliboT: 

unda dadgindes mizezobrivi kavSiri individuri uflebis 

ganxorcielebasa da im potenciur zians Soris, romelic am uflebis 

ganxorcielebas Sesabamis garemoebebSi sazogadod SeeZlo gamoewvia swored 

im kanonieri interesisaTvis, risTvisac is SeizRuda. 

magram aris Tu ara mizezobrivi kavSiris dadgena am SemTxvevaSi 

saerTod SesaZlebeli, rogor unda moxdes misi dadgena, ra wesiT, an ra 
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aris aseTi dasabuTebis uSualo amocana? am kiTxvebs Semdegi pasuxi unda 

gaeces. 

Cveni azriT, es aris savaraudo mizezobrivi kavSiris damyarebis iseTi 

forma, romelic Tavisi SinaarsiT da bunebiT retrospeqtuli ki ar aris, 

aramed prospeqtulia. aq realuri zianis gamowvevis SesaZleblobebi unda 

iqnes Sefasebuli Tundac  Soreul perspeqtivaSi, oRond obieqtur da 

racionalur safuZvelze dayrdnobiT. Tu aseTi SesaZlebloba gamoricxuli 

ar aris, es imas niSnavs, rom uflebis Sesabamisi ganxorcieleba potenciuri 

safrTxis (Tundac mxolod abstraqtuli safrTxis) Semcvelia swored am 

kanonieri interesisaTvis da ukve arsebobs minimaluri da aucilebeli 

obieqturi safuZveli imis aRiarebisaTvis, rom misi SezRudva marTlac 

SeiZleba emsaxurebodes mis dacvas. 

Sesabamisad, am SemTxvevaSi, Tu raime gagebiT uflebis ganxorcielebasa 

da potenciur zians Soris mizezobriv kavSirze SeiZleba laparaki, es unda 

iyos minimum imis damtkiceba, rom aseTi kavSiri obieqturad gamoricxuli ar 

aris. 

arsebiTad ki, Sesabamisi logikuri operaciis Sinaarsi imis Sefasebaa, 

qmnida Tu ara uflebis ganxorcieleba abstraqtul safrTxes mainc 

Sesabamisi interesisaTvis, iyo Tu ara igi obieqturad da racionalurad 

dakavSirebuli1 am kanonier mizanTan. am dros mxedvelobaSi miiReba rogorc 

am uflebis ontologiuri buneba, ise uflebis ganxorcielebis konkretuli 

maxasiaTeblebi, raRa Tqma unda, aseve – Sesabamisi kanonieri miznis raoba, 

specifika da misi mgrZnobiarobis xarisxi zianis mimReobisa Tu misdami 

medegobis TvalsazrisiT. 

amrigad, mizezobrivi kavSiris dadgena uflebis ganxorcielebasa da 

potenciur zians Soris, arsebiTad igivea, rac abstraqtuli safrTxis 

SesaZleblobis aRiareba, rac obieqturi da racionaluri kavSiris dadgena 

uflebis ganxorcielebasa da Sesabamis kanonier mizans Soris. Tu aseTi 

kavSiri ar arsebobs, es imis tolfasia, rom arc uflebis SezRudva iqneba 

obieqturad da racionalurad ganpirobebuli am kanonieri miznis dacvis 

interesiT da maSasadame, es SezRudva, ver moemsaxureba am interesis dacvas. 

Sesabamisad, gaumarTlebeli iqneba uflebis SezRudva iseTi interesis 

dasacavad, romelTanac is ar imyofeba obieqtur da racionalur kavSirSi da 

romlisTvisac mas abstraqtuli safrTxis Seqmnac ki ar SeeZlo. 

zemoaRniSnulidan gamomdinare, SeiZleba CamovayaliboT Cveni pirveli 

daskvna: 

                                                          
1
`racionaluri kavSiri~ winamdebare naSromSi pirobiT gamoiyeneba iseTi urTierTmimarTebis aRmniSvnelad, 

rodesac Sesabamis garemoebaTa Soris mizez-Sedegobrivi kavSiris warmoSoba logikuria da, maSasadame, 

garkveulwilad kanonzomieric. aseTi urTierTmimarTeba gonivrul axsnas eqvemdebareba da mizezobrivi 

kavSiris SesaZleblobaze migvaniSnebs. `obieqturi da racionaluri~ kavSiris dadgena ki arsebiTad imis 

aRiarebaa, rom Sesabamis garemoebebs Soris miizezobrivi kavSiri, sul mcire, gamoricxuli ar aris.
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Sefasebis pirvel etapze, rodesac unda dadgindes, emsaxureboda Tu ara 

uflebis SezRudva Sesabamisi kanonieri interesis dacvas, aucilebelia 

savaraudo (SesaZlo) mizezobrivi kavSiris arseboba uflebis 

ganxorcielebasa da potenciur zians Soris. am dros unda damtkicdes is 

garemoeba, rom aseTi kavSiri, sul mcire, gamoricxuli ar aris. e.i. aq 

dasabuTebis amocanaa mizezobrivi kavSiris argamoricxulobis mtkiceba.  

amis damtkiceba, imavdroulad iqneba imis aRiarebis tolfasi, rom ar 

iyo gamoricxuli, uflebis ganxorcielebas gamoewvia realuri ziani. 

maSasadame, uflebis SezRudva SeiZleba yofiliyo obieqturad da 

racionalurad ganpirobebuli Sesabamisi kanonieri miznis dacvis interesiT. 

yovelive amis dadgena, jer erTi, imisTvis aris aucilebeli, rom 

logikurad sworad warimarTos Sefasebis pirveli etapi. marTalia, es 

TviTmizani ar aris da `aucileblobisa~ da `Tanazomierebis~ Sefasebani mainc 

mogvcemda Secdomis gamosworebis SesaZleblobas da agvaridebda mcdar 

saboloo gadawyvetilebas, magram, saqme isaa, rom uaryofiTi daskvnis 

SemTxvevaSi, saWiro aRar gaxdeboda Sefasebis me-2 da me-3 etapebi da 

yovelive es zedmeti garja iqneboda. garda amisa, aseT SemTxvevaSi 

`aucileblobisa~ da `Tanazomierebis~ Sefaseba mcdari aTvlis wertilidan 

daiwyeboda, rac SeiZleboda gzasacdenili dasabuTebis logikisa da araswori 

formulirebisa Tu motivaciis mizezi gamxdariyo. es ki miuRebeli iqneboda, 

vinaidan Tanabrad mniSvnelovania, rogorc is, rom arsebiTad swori saboloo 

gadawyvetileba iqnas miRebuli uflebis SezRudvis gamarTlebulobisa Tu 

gaumarTlebulobis Taobaze, agreTve isic, rom es gadawyvetileba swor 

argumentacias emyarebodes, miT umetes, evropuli sasamarTlos ganCinebebis 

didi precedentuli gavlenis gaTvaliswinebiT. 

 

* * * 

axla SevecadoT ganvsazRvroT, mizezobrivi kavSiris romel Teorias 

ufro Seesabameba zemoaRniSnuli mimarTeba, anu imis dadgena, SeeZlo Tu ara 

uflebis ganxorcielebas ziani mieyenebina Sesabamisi kanonieri 

interesisaTvis. 

am kiTxvas martivad vupasuxebT, rogorc ki naTlad warmovidgenT, rom 

Sefasebis am etapze Cveni interess imis garkveva ki ar warmoadgens, Tu 

kerZod ra ziani miayena uflebis ganxorcielebam Sesabamis kanonier interess, 

aramed is, SeeZlo Tu ara mas Sesabamis garemoebebSi zianis gamowveva 

saerTod. 

TavisTavad cxadia: msjeloba imaze, SeeZlo Tu ara uflebis 

ganxorcielebas Sesabamis garemoebebSi zianis gamowveva ama Tu im kanonieri 

interesisaTvis, mxolod saerTo kanonzomierebas emyareba, ama Tu im qmedebiT 

Sesabamisi Sedegis gamowvevis did mosalodnelobas gulisxmobs. amis gamo 
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aseTi Sedegi Sesabamisi qmedebisaTvis tipiuria, adekvaturia da arsebiTad 

prezumfcias utoldeba. realuri zianis gamowvevis SesaZleblobis garkveva 

swored imis Sefasebaa, Tu sazogadod ramdenad mosalodneli, ramdenad 

adekvaturia aseTi ziani Sesabamisi qmedebis Sedegad. Tu dadgindeba, rom is 

mosalodneli da adekvaturia, maSin es kanonzomiereba Sesabamis konkretul 

SemTxvevazec gavrceldeba da iarsebebs aseTive varaudi Tu prezumfcia, rom 

masac SeuZlia aseTi Sedegi gamoiwvios, rom es sul mcire, gamoricxuli ar 

aris, rom amitom igi Sesabamisi interesisaTvis potenciuri safrTxis 

Semcvelia da misi SezRudva SeiZleba gamarTlebuli iyos misi dacvis 

mosazrebiT. 

rogorc vxedavT, aseTi mizezobrivi kavSiri uflebis ganxorcielebasa da 

potenciur zians Soris, mTlianad hipoTetiuria, warmosaxviTia, ramdenadac 

misi dadgena zogad kanonzomierebebs emyareba da ara konkretuli SemTxvevis 

realur Sedegebs. 

misgan gansxvavebiT, rodesac mTlianad sinamdvilis sferoSi vimyofebiT 

da Cvens interess imis garkveva Seadgens, realurad ra Sedegebi gamoiwvia 

uflebis Sesabamisma ganxorcielebam, aseTi Sedegebis adekvaturobisa da 

tipiurobis Semowmeba aRar SeiZleba iyos iseTive mniSvnelovani, rogorc 

zianis gamowvevis SesaZleblobis Sefasebisas. Tu dadgindeba, rom uflebis 

ganxorcieleba erT-erTi aucilebeli piroba iyo aseTi zianis warmoSobisa, 

ukve iarsebebs garkveuli obieqturi safuZveli (da ara gamarTleba) am 

uflebis ganxorcielebis SesazRudad, vinaidan SezRudvis gamarTlebuloba, 

sabolood, demokratiul sazogadoebaSi uflebis SezRudvis aucileblobis 

konteqstiT ganisazRvreba, ra drosac miyenebuli zianis garda sxva araerTi 

garemoeba miiReba mxedvelobaSi. 

amitom, Cveni SexedulebiT, realur zianTan mimarTebaSi ufro 

Sesatyvisia mizezobrivi kavSiris iseTi gageba, romelic gadmocemulia 

principiT conditio sine qua non. ufro metic, SeiZleba iTqvas, rom igi 

mxolod sinamdvilis sferoSia efeqturi da mxolod sinamdvilis or faqts 

Soris mizezobrivi kavSiris dasadgenad SeiZleba iqnas gamoyenebuli. 

mizezobrivi kavSiris iseTi gageba, romelsac conditio sine qua non gulisxmobs, 

TavisTavad gamoricxavs mis gamoyenebadobas hipoTetiur sferoSi. SesaZlo 

SedegTan mimarTebaSi igi gamosadegi ar aris. is mxolod realur SedegTan 

mimarTebaSi SeiZleba gamogvadges imis dasadgenad, warmoadgenda Tu ara esa 

Tu is qmedeba aucilebel pirobas Sedegisa, uromlisodac igi ar 

ganxorcieldeboda. eWvgareSea, rom mizezobrivi kavSiris aseTi gageba, Tavisi 

SinaarsiT, mxolod retrospeqtiulia da mxedvelobaSi iRebs yvela 

garemoebas, romelic realurad CaerTo mizezobriobis jaWvSi da gamoiwvia an 

ar gamoiwvia esa Tu is Sedegi, imisda miuxedavad, iyo Tu ara aseTi Sedegis 

dadgoma Sesabamis garemoebebSi kanonzomieri sazogadod. 
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hipoTetur sferoSi ki mizezobrivi kavSiris adekvaturi Teoriis 

resursebi unda gamoviyenoT, Tumca nawilobriv da Tanac SemoqmedebiTad. 

vinaidan SesaZlo, potenciur zianTan mimarTebaSi mizezobrivi kavSiri 

mTlianad hipoTeturia, igi mxolod zogad kanonzomierebebs SeiZleba 

emyarebodes. es ki mizezobrivi kavSiris adekvaturi Teoriis ZiriTadi 

specifikaa, rac mas sxva klasikuri Teoriebisagan ganasxvavebs. 

 

rogoria praqtika da ra viTarebasTan gvaqvs saqme am mimarTebiT? 

 

evropuli sasamarTlos ganCinebebisa da gadawyvetilebebis Seswavla ori 

daskvnis saSualebas iZleva. pirveli daskvna isaa, rom Sefasebis pirvel 

etapze, rodesac sasamarTlo ikvlevs, emsaxureboda Tu ara uflebis 

SezRudva dasaxul kanonier mizans, Zalze xSirad, igi swor meTodologiur 

safuZvelze axdens amas da afasebs, SeeZlo Tu ara uflebis ganxorcielebas 

potenciurad raime ziani mieyenebina Sesabamisi interesisaTvis. 

praqtikaSi xSiria saqmeebi, sadac ama Tu im uflebis SezRudvisas 

erovnuli xelisuflebis mier iseTi kanonieri interesia dasaxelebuli, 

romlisTvisac mas araviTari zianis miyeneba ar SeeZlo. evropuli 

sasamarTlo aseT SemTxvevebSi (xSirad) SezRudvis gaumarTleblobas swored 

im mosazrebaze dayrdnobiT asabuTebs, rom uflebis ganxorcieleba 

abstraqtul safrTxesac ki ar qmnida Sesabamisi interesis dazianebisaTvis 

da pirdapir miuTiTebs amas Tavis ganCinebaSi. cxadia, rom TavisTavad faqti 

amgvari dasabuTebisa, ukve imis damadasturebelia, rom sasamarTlom 

arsebiTad imsjela uflebis ganxorcielebis Sedegad zianis miyenebis 

SesaZleblobaze da gamoricxa aseTi SesaZlebloba. es ki, Tavis mxriv, imaze 

metyvelebs, rom aseTi savaraudo (hipoTetiuri) mizezobrivi kavSiris 

aRiareba an uaryofa, rac Cven aucdenelad gvesaxeba Sefasebis pirvel etapze, 

evropuli sasamarTlos praqtikaSi Tavis garkveul dadasturebas poulobs. 

amis sailustraciod Cven swored gamoxatvis TavisuflebasTan dakavSirebuli 

praqtika SevarCieT. 

Sesatyvisi magaliTia saqme Cyprus v. Turkey.2 am saqmeze davis sagani 

gaxda saskolo saxelmZRvaneloebis Semowmebis procedura da SezRudvebi, 

romlebic dawesebuli iyo berZnulenovani gazeTis gavrcelebaze. evropulma 

sasamarTlom konvenciis me-10 muxli darRveulad cno swored im motiviT, 

rom Sesabamisi `azris gamoxatva~ potenciuradac ki ar qmnida safrTxes im 

kanonieri interesisaTvis, romlis dacvis motiviTac igi SeizRuda. igi ar 

daeTanxma `faqtebis Sefasebis~ sferoSi TurqeTis xelisuflebas da miuTiTa, 

rom xelisuflebam cenzuris Sedegad akrZala saxelmZRvaneloTa didi 

                                                          
2 Cyprus v. Turkey, judgment of 10 May 2001. 
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nawili, romlis Sinaarsi sruliad uvnebeli iyo qveynis erovnuli 

uSiSroebisa da teritoriuli mTlianobisaTvis. 

sasamarTlos praqtikidan gamomdinare Cveni meore daskvna isaa, rom,  

SezRudvis gamarTlebulobis Sefasebisas gamoyenebuli logika zogjer 

winaaRmdegobrivia. aris SemTxvevebi, rodesac evropuli sasamarTlo, erTi 

mxriv (Sefasebis pirvel etapze) aRiarebs, rom uflebis SezRudva 

emsaxureboda dasaxul kanonier mizans, magaliTad, romelime sajaro 

interess, magram imavdroulad (Sefasebis meore etapze) imasac miuTiTebs, 

rom `uflebis ganxorcieleba~ ar uqmnida raime safrTxes mocemul sajaro 

interess da amas SezRudvis aucileblobis gamomricxvel argumentad 

iyenebs.3 arada aSkaraa, rom Tu `uflebis ganxorcieleba~ ar uqmnida raime 

safrTxes Sesabamis kanonier interess, verc misi SezRudva moemsaxureboda am 

interesis dacvas da a fortioni verasodes iqneba igi ~aucilebeli.~

migvaCnia, rom sasamarTlom dasabuTebis swori da erTgvarovani sistema 

unda gamoiyenos yvela saqmeze, sadac individuri ufleba sxva interesebis 

sasargeblod izRudeba. dasabuTebis sistema ki maSin iqneba swori, Tu 

sasamarTlo pirvel rigSi da mizezobriv kavSirze dayrdnobiT calsaxad 

gaarkvevs, marTlac emsaxureboda Tu ara uflebis SezRudva Sesabamis 

kanonier interess. 

b) `Carevis aucileblobis~ dasabuTeba (Sefasebis meore etapi) 

 

rogorc zemoTac avRniSneT, am etapze sasamarTlo afasebs, iyo Tu ara 

aucilebeli sakuTriv `Careva~ uflebis ganxorcielebaSi. cnobilia, rom 

evropulma sasamarTlom saamisod SeimuSava `mwvave sazogadoebrivi 

saWiroebis~ specialuri Sefasebis kriteriumi. Tavis mxriv, aseTi saWiroebis 

ganmsazRvrelia `Sesabamisi da sakmarisi~ safuZvlis arseboba. anu, yovel 

konkretul SemTxvevaSi unda dadgindes, arsebobda Tu ara mwvave 

sazogadoebrivi saWiroeba konvenciiT gaTvaliswinebuli uflebis SesazRudad 

da marTlac arsebobda Tu ara `Sesatyvisi da sakmarisi~ safuZveli aseTi 

saWiroebis aRiarebisaTvis. 

ar unda gamogvrCes mxedvelobidan, rom aqac, uflebis SezRudvisaTvis 

aucilebeli `mwvave sazogadoebrivi saWiroebis~ dasabuTeba unda moxdes ara 

ganyenebulad (sazogadoebriv interesebze zogadi miTiTebiT), aramed swored 

im kanonier mizanTan mimarTebaSi, ris dasacavadac is SeizRuda. 

logika gvkarnaxobs vaRiaroT, rom rodesac Sesabamisi interesis 

dasacavad uflebaSi Carevis aucileblobaa Sefasebis sagani: 

 

                                                          
3 Vogt v. Germany, judgment of 26 September 1995. 
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1) uflebis SezRudvasa da Sesabamisi kanonieri interesis dacvas Soris 

obieqturi da racionaluri kavSiri gradaciulobis gacilebiT meti 

xarisxiT moiTxovs damtkicebas, vidre Sefasebis pirvel etapze; 

2) gacilebiT metad mniSvnelovani xdeba is garemoeba, marTlac dazianda 

Tu ara Sesabamisi interesi, ganicada Tu ara man realuri ziani an Seiqmna 

Tu ara zianis konkretuli safrTxe (aq `abstraqtuli safrTxis~ Seqmna ukve 

aRar aris sakmarisi); 

3) gadamwyveti mniSvneloba SeiZleba SeiZinos imanac, Tu rogoria es 

realuri Tu potenciuri ziani, didia Tu mcire, seriozulia Tu naklebad 

mniSvnelovani. 

 

aSkaraa, rom `mwvave sazogadoebrivi saWiroebisa~ da misi ganmsazRvreli 

`Sesabamisi da sakmarisi~ safuZvlis dasabuTebisas am garemoebebs aqvs da 

unda hqondes kidec gacilebiT didi mniSvneloba. cxadia isic, rom rodesac 

realuri an potenciuri ziani mniSvnelovania, meti `Sesatyvisi da sakmarisi~ 

safuZveli iarsebebs SezRudvis `mwvave sazogadoebrivi saWiroebis~ 

dasabuTebisaTvis, vidre sapirispiro SemTxvevaSi. 

yovelive amis gamo, `Carevis aucileblobis~ Sefasebis etapze 

`mizezobrivi kavSiris~ aqtualuroba gansakuTrebiT aSkara da Znelad 

uarsayofia. 

isev logika gvkarnaxobs, rom: 

 

1) SeuZlebelia realuri an potenciuri ziani safuZvlad daedos `mwvave 

sazogadoebrivi saWiroebis~ aRiarebas, Tu ar dadginda, rom uflebis 

ganxorcielebam ukve miayena realuri ziani Sesabamis kanonier interess an 

Seqmna zianis konkretuli safrTxe; 

2) SeuZlebelia realuri an potenciuri zianis sakuTriv odenoba 

safuZvlad daedos `mwvave sazogadoebrivi saWiroebis~ aRiarebas, Tu ar 

dadginda, rom aseTi ziani marTlac uflebis ganxorcielebis Sedegad 

warmoiSva an Seiqmna swored aseTi zianis konkretuli safrTxe. 

 

ase rom, `aucileblobis~ Sefasebis am etapze mizezobrivi kavSiris 

dadgenis saWiroeba ara marto aSkaraa, aramed yvelaze ufro metad 

uaxlovdeba mis klasikur gagebas formuliT _ conditio sine qua non. 
 

Sesabamisad, Cveni meore daskvna aseTia: 

 

iseT SemTxvevebSi, rodesac uflebis SezRudvis `mwvave sazogadoebrivi 

saWiroebisa~ da misi ganmsazRvreli `Sesabamisi da sakmarisi safuZvlis~ 

aRiareba efuZneba Sesabamisi kanonieri interesisaTvis miyenebul realur anda 
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potenciur zians da, miT umetes, sakuTriv aseTi zianis odenobas, 

aucileblad unda dadgindes, marTlac uflebis ganxorcielebam gamoiwvia Tu 

ara ziani an misi realuri SesaZlebloba. 

kerZod, mizezobrivi kavSiri unda dadgindes uflebis ganxorcielebasa 

da Sesabamisi kanonieri interesisaTvis miyenebul realur zians, anda aseTi 

zianis miyenebis konkretul safrTxes Soris. 

rac Seexeba abstraqtul safrTxes, romelic zianis SesaZleblobis 

warmoSobis SemTxvevaTa erT wyebas moicavs, masTan mimarTebaSi mizezobrivi 

kavSiri dadgenilad SegviZlia vigulisxmoT, Tuki Sefasebis pirvel etapze 

ukve gairkva, rom uflebis ganxorcileba am interesis dazianebis potenciuri 

safrTxis Semcvelia. TumcaRa, rogorc zemoTac avRniSneT, nakleb 

savaraudoa, rom `abstraqciuli safrTxis~ Seqmna yovelTvis warmoadgendes 

sakmaris obieqtur safuZvels uflebis SuzRudvis aucileblobis 

gasamarTleblad. 

aqve aucileblad unda aRvniSnoT, rom `Carevis aucileblobis~ Sefaseba 

mxolod conditio sine qua non wesis moqmedebis areali rodia. calkeul 

SemTxvevaSi, mizezobrivi kavSiris zogierT mimarTebaSi, adekvaturi Teoriis 

gamoyeneba SeiZleba gaxdes aucilebeli. 

magaliTad, rodesac sakiTxi Seexeba publikaciis winaswar akrZalvas, 

mizezobrivi kavSiris TvalsazrisiT Zalze specifikuri viTareba warmoiSoba. 

esa Tu is publikacia, magaliTad ama Tu im statiis gamoqveyneba Cveulebriv 

ikrZaleba swored imitom, rom misi gamoqveyneba namdvilad an savaraudod 

gamoiwvevs zians. imavdroulad mxedvelobaSi miiReba zianis SesaZlo 

odenobac. publikacia ikrZaleba am metad Tu naklebad savaraudo, didi Tu 

mcire zianis aRsakveTad. akrZalvis gadawyvetileba uTuod Txoulobs imis 

ganWvretas, Tu ra moxdeboda gamoqveynebis SemTxvevaSi – ramdenad 

mosalodneli iyo sakuTriv zianis faqti da rogori iyo mosalodneli 

zianis odenoba. akrZalvis gadawyvetileba swored am mosalodnelobas 

eyrdnoba, maSasadame – hipoTetiur mizezobriv kavSirs or SesaZlo 

xdomilebas Soris. aseTi kavSiri ki mxolod adekvaturi Teoriis 

momarjvebiT SeiZleba dadgindes. 

amasTan, raki `Carevis aucileblobis~ etapze vimyofebiT rogorc zianis 

faqtis, ise zianis Sesabamisi odenobis mosalodnelobis (albaTobis) xarisxs 

arsebiTi mniSvneloba aqvs publikaciis winaswari akrZalvis aucileblobis 

Sesafaseblad. es samarTlebrivi mizanSewonilebis sferoa da konkretul 

garemoebebzea damokidebuli. zogjer SeiZleba saqme gvqondes mcire zianis 

realur SesaZleblobasTan, zogjer ki – didi zianis SesaZleblobasTan, 

magram, samagierod, es SesaZlebloba ar iyos realuri. Cveni SexedulebiT, 

publikaciis akrZalvis gasamarTleblad unda dadgindes, rom igi 

danamdvilebiT gamoiwvevda zians, anda, yvelaze ufro meti – Seqmnida zianis 
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konkretul safrTxes (rogorc avRniSneT, zianis abstraqtuli safrTxis 

warmoqmnis gamo SezRudva mxolod Zalze iSviaT SemTxvevebSi SeiZleba 

aRmoCndes gamarTlebuli). magram es `konkretuli safrTxe~, romelTanac 

unda dadgindes mizezobrivi kavSiri, warmosaxviTia, hipoTeturia da ara 

sinamdvileSi arsebuli. 

zemoaRniSnuli, vfiqrob, sakmarisi dadasturebaa imisa, rom publikaciis 

winaswari akrZalvis gadawyvetileba, iseve rogorc aseT akrZalvaze uaris 

Tqmisa, uTuod gulisxmobs hipoTeturi mizezobrivi kavSiris dadgenas an 

uaryofas SesaZlo xdomilebebs Soris, rac SadegTa adekvaturobis 

SemowmebiT unda ganxorcieldes. 

Sesabamisad, Cveni mesame daskvna aseTia. 

iseT SemTxvevaSi, rodesac saqme Seexeba uflebis ganxorcielebis 

akrZalvas potenciuri zianis acilebis motiviT, aucileblad unda dadgindes 

marTlac (an didi albaTobiT) gamoiwvevda Tu ara uflebis ganxorcieleba 

realur zians an Seqmnida Tu ara mis konkretul (realur) safrTxes. 

maSasadame, unda dadgindes hipoTetiuri mizezobrivi kavSiri uflebis 

SesaZlo ganxorcielebasa da SesaZlo (potenciur) zians Soris. 

axla, nu vikmarebT logikas da SevamowmoT, Tu ra dadasturebas hpovebs 

zemore daskvnebi evropuli sasamarTlos praqtikaSi.  

sasamarTlos gadawyvetilebebi da ganCinebebi mowmoben, rom uflebaSi 

Carevis `mwvave sazogadoebrivi saWiroebis Sefasebisas~ evropuli 

sasamarTlo yovelTvis iTvaliswinebs, dazaralda Tu ara realurad 

Sesabamisi kanonieri interesi an Seeqmna Tu ara mas safrTxe. Tumca, imisda 

mixedviT, Tu romel uflebasa da romel kanonier interesTana gvaqvs saqme, 

anda ras gvkarnaxobs saqmis danarCeni garemoebebi, damokidebuleba 

sxvadasxvagvaria. zogjer realuri zianis miyenebac ki SeiZleba ar aRmoCndes 

sakmarisi uflebis SezRudvis `mwvave sazogadoebriv saWiroebis~ 

aRiarebisaTvis; magram, zogjer mxolod zianis safrTxis (maT Soris 

abstraqtuli safrTxis) Seqmnac SeiZleba sakmarisad CaiTvalos. Tumca, 

cxadia, arsebobs saerTo kanonzomiereba: realuri zianis dros ufro meti 

winapirobaa `Sesabamisi da sakmarisi~ safuZvlis aRiarebisaTvis, vidre 

potenciuri zianis dros. agreTve, rac ufro metia ziani (maT Soris 

potenciuri), miT ufro gaadvilebulia (SedarebiT aspeqtSi) `mwvave 

sazogadoebrivi saWiroebis~ aRiareba da sxv. 

am sakiTxebze msjelobisas evropuli sasamarTlos gadawyvetilebebsa da 

ganCinebebSi xSiradaa gamoyenebuli iseTi Sefasebebi, rogoricaa `seriozuli 

ziani~, `mniSvnelovani ziani~, `naklebi ziani~, `potenciurad naklebi ziani~ 

da a.S. SemuSavebulia specialuri midgomebi zogierTi garemoebis mimarT da 

miCneulia, rom isini, rogorc wesi, zrdian an amcireben potenciur zians. 

magaliTad, Tu samarTaldarRvevebisaken mowodeba mimarTulia mcire 
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auditoriisadmi, miCneulia, rom es garemoeba amcirebs potenciur zians, rac 

SeiZleboda ganecada sazogadoebrivi usafrTxoebisa Tu erovnuli 

uSiSroebis interesebs4 da sxva. 

zogjer aucilebeli xdeba ara marto uSualo, aramed sxva Tanamdevi 

Sedegebis gaTvaliswinebac. 

magaliTad, rodesac saqme gvaqvs Zaladobisaken waqezebasTan, potenciuri 

zianic mniSvnelovnad iTvleba. magram Tu aseT waqezebas realurad mohyva 

aseTi moqmedebani, masobrivi areuloba, sazogadoebrivi daZabuloba da sxva, 

aseT dros ziani kidev ufro matulobs. anda, Tu ukanono demonstracia sxva 

ukanono moqmedebebSi gadaizarda, marto sazogadoebriv wesrigs ki ara, 

sazogadoebrivi usafrTxoebis interesebsac SeiZleba safrTxe Seeqmnas. 

rodesac pirovnebis uflebebi da reputaciaa Selaxuli, aseT dros marto is 

ki ar aris mniSvnelovani, Tu ramdenad seriozulia sakuTriv uflebis 

darRveva, aramed isic, Tu sxva ra Sedegebi SeiZleboda moetana mas 

dazaralebulisaTvis.5 

zogjer aucilebeli xdeba miyenebuli da potenciuri zianis 

erTdroulad Sefaseba. magaliTad, erT-erT saqmeze, sazRvao navTobwarmoebis 

muSakTa profkavSirebis federaciis mier mowyobili gaficvis akrZalvis 

`aucileblobis~ Sefasebisas, evropulma sasamarTlom mxedvelobaSi miiRo 

rogorc is ziani, rac ocdaTeqvsmet saaTianma gaficvam gamoiwvia, aseve is 

potenciuri zianic, romelsac gaficvis gagrZeleba usaTuod gamoiwvevda, rom 

ar akrZaluliyo mTavrobis Sesabamisi droebiTi dadgenilebiT.6 

magram yvelaze ufro TvalsaCino dasturs Cveni zemore daskvnis 

marTebulebisa warmoadgens is midgoma, romelic adamianis uflebaTa 

evropulma sasamarTlom SeimuSava Carevis `mwvave sazogadoebrivi saWiroebis~ 

Sesafaseblad iseT kanonier interesebTan mimarTebaSi, rogoricaa 

`uwesrigobis Tavidan acileba~, `sazogadoebrivi usafrTxoeba~ da `erovnuli 

uSiSroebis dacva~. 

evropuli sasamarTlo `mwvave sazogadoebriv saWiroebas~ uyoymanod 

aRiarebs Tu uflebis ganxorcielebam Seqmna `aSkara da realuri safrTxe~ 

am interesebisaTvis zianis miyenebisa (es kriteriumi imavdroulad 

                                                          
4 Karata  v. Turkey, judgment of 8 July 1999. Reports 1999-IV. §52. 
5 McVicar v. The United Kingdom, judgment of  6 May 2002. 
6 Federation of offshore Workers’ Trade Union and Others v. Norway, judgment of 26 June 2002. sasamarTlom miuTiTa, 

rom 36 saaTianma gaficvam, moicva norvegiis kontinenturi Selfis yvela obieqti da gamoiwvia uzarmazari 

zarali. mTavrobam misi akrZalvis dadgenileba maSin miiRo, rodesac gaCnda didi albaToba imisa, rom 

gaficvis gagrZeleba ara marto navTobproduqtebis mopovebiT miRebuli mogebis did danakargebs gamoiwvevda 

kerZo Tu saxelmwifo kompaniebisaTvis, aramed Seaferxebda evropis kavSiris qveynebSi sawarmoo Tu 

sayofacxovrebo momxmarebelTa energoresursebiT momaragebas, rac Selaxavda norvegiis, rogorc evropis 

kavSiris qveynebisaTvis gazis mTavari mimwodeblis reputacias, igi negatiur Sedegebs gamoiwvevda 

saxelmwifo biujetisaTvis, qveynis savaWro balansisaTvis da aseve gamoiwvevda mowyobilobebis teqnikuri 

mdgomareobis gauaresebas, rasac, Tavis mxriv, SeiZleboda uaryofiTi Sedegebi moetana Sromis dacvis, 

sawarmoo usafrTxoebisa Tu ekologiis TvalsazrisiT.
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adasturebs Cvens mier zemoT gamoTqmul varauds, rom uflebis SezRudvis 

`aucileblobis~ gamarTleba kanonieri interesebisaTvis, ufro xSirad 

konkretuli safrTxis Seqmnis SemTxvevebs SeiZleba moicavdes. `aSkara da 

realuri~, ra Tqma unda, safrTxis konkretulobis gamomxatvelia). 

magaliTad, saSiSi ideebis propagandis, saxelmwifos saidumloebis an 

sxva konfidencialuri informaciis gamJRavnebis dros, evropuli sasamarTlo 

afasebs, warmoiSva Tu ara `aSkara da realuri safrTxe~ sazogadoebrivi 

wesrigisa da usafrTxoebis, anda erovnuli uSiSroebisaTvis. cxadia, aseTi 

safrTxe xSirad warmoiqmneba, magaliTad, ajanyebis, SeiaraRebuli 

winaaRmdegobis Tu sxva samarTaldarRvevaTa Cadenisaken xalxis uSualo 

mowodebis dros, vinaidan aseT dros gacilebiT ufro pirdapiri da 

obieqturi kavSiri arsebobs uflebis ganxorcielebasa da zianis warmoSobas 

Soris, vidre sxva SemTxvevebSi. evropuli sasamarTlos prezidentma lucius 

vildhaberma araerTxel daadastura imis gadamwyveti mnivSneloba, marTlac 

Seiqmna Tu ara realuri safrTxe Zaladobis Cadenisaken xalxis mowodebis 

dros. kerZod man miuTiTa: `sasamarTlom unda gaarkvios, azris gamoxatvam 

realurad gamoiwvia Tu ara safrTxe sazogadoebisaTvis. Tu sasamarTlo ver 

daadgens sakmaris kavSirs Sesabamis sityvebsa da Zaladobis Cadenis realur 

SesaZleblobas Soris, politikuri sityvis Tavisuflebis konvenciiT 

garantirebuli dacva ZalaSi darCeba.~7  naTelia, rom mizezobrivi kavSiris 

aRiarebis tolfasia sasamarTlos nebismieri daskvna imis Taobaze, rom 

uflebis ganxorcielebam gamoiwvia `aSkara~ da `realuri~ safrTxe 

saogadoebisaTvis da arsebobda sakmarisi kavSiri Sesabamis mowodebasa da 

Zaladobis Cadenis realur SesaZleblobas Soris.  

rogorc viciT, sazogadoebrivi wesrigisa da usafrTxoebis, agreTve 

erovnuli uSiSroebis dasacavad azris gamoxatvis Tavisuflebis SezRudva 

amerikul (aSS) konstituciur samarTalSic am sikeTeebisaTvis zianis 

miyenebis aSkara da realuri safrTxis dadgenas ukavSirdeba. gansxvaveba isaa, 

rom aSS-Si midgoma ufro mkveTradaa Camoyalibebuli; Sesabamisi specialuri 

kriteriumebi sagangebodaa SemuSavebuli da damkvidrebuli.8 

1964 wels aSS-is uzenaesma sasamarTlom (Branderburg v. Ohio) daadgina, 
rom TviTgamoxatvis Tavisufleba eqvemdebareboda dacvas im SemTxvevis garda, 

rodesac saqme hqondaT ZirgamomTxrel saqmianobasTan da arsebobda ukanono 

moqmedebis Cadenisa da sajaro interesebisaTvis sxvagvarad zianis miyenebis 

`aSkara da realuri safrTxe~. `aSkara da realuri safrTxis~ Sesafaseblad 

                                                          
7 Address by Luzius Wildhaber, Sixth Annual RTE (UCD Lecture in series: Broadcasting, Society and the Law, The right 
to offerd, shock or disturb? – aspects of freedom of expression under the European Convention on Human Rights, Dublin, 
11 October 2001. ix. agreTve, Address by Luzius Wildhaber at Istanbul University, Freedom of expression under Article 
10 of the European Convention on Human Rights, Istanbul, 9 April 2002. 
8 Scherck v. the United States, 1999. janda, beri, goldmeni, amerikuli demokratia. aSS xelisufleba da 

politikuri procesi. 1995.
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Semotanili iqna damatebiTi kriteriumi – Sedegebis dauyovnebliv dadgomis 

varaudi da mosalodneloba.9 

igive viTareba gvaqvs erovnuli uSiSroebis interesTan mimarTebaSic. mis 

dasacavad azris gamoxatvis Tavisuflebis SezRudva dasaSvebad CaiTvleba 

mxolod maSin, Tu igi garadauvlad, uSualod da dauyovnebliv gamoiwvevs 

umZimes Sedegebs erovnuli uSiSroebisaTvis. 

aseTive midgomaa damkvidrebuli iseTi SemTxvevebisaTvis, rodesac xdeba 

konfidencialuri informaciis publikacia presis mier. aSS-is 

konstituciuri samarTlis mixedviT, xelisuflebas ar Seswevs Zala xeli 

SeuSalos publikacias, Tuki ver SesZlebs sasamarTlos winaSe imis 

demonstrirebas, rom am informaciis publikacia gardauvlad da 

dauyovnebliv gamoiwvevs pirdapir da seriozul zians erovnuli 

uSiSroebisaTvis.10 

es amerikuli paraleli Cven mxolod imisaTvis gavavleT, rom naTlad 

warmogveCina, Tu raoden mniSvnelovania adamianis uflebaTa evropul 

samarTalsa da aSS-is konstituciur samarTalSi kanonieri interesisaTvis 

realuri zianis miyenebis anda aseTi zianis konkretuli safrTxis Seqmnis 

faqtis dadgena individuri uflebis SezRudvis gamarTlebulad 

SefasebisaTvis, raTa am gziT dagvedasturebina, rom es tipiuri gadawyvetaa 

sajaro interesis dasacavad uflebis SezRudvis gamarTlebulobis 

problemisa. calke sakiTxia is, Tu rogor xdeba safrTxis realurobis 

Sefaseba. aseT dros mxedvelobaSi miiReba sxvadasxva faqtori, romlebic 

aZliereben anda amcireben konkretul viTarebaSi zianis gamowvevis 

SesaZleblobas. 

magaliTad, SeiaraRebuli winaaRmdegobis, danaSaulis an sxva 

samarTaldarRvevaTa Cadenisken xalxis waqezebis dros potenciuri ziani 

`erovnuli usafrTxoebisa~ Tu `sazogadoebrivi wesrigisaTvis~ yovelTvis 

Zalze seriozulia. magram Tu aseTi mowodeba ganxorcielda `uSualod mZime 

politikuri viTarebis pirispir~, zianis safrTxe gacilebiT ufro 

konkretulia da realuri.11 

evropuli sasamarTlos praqtikaSi arsebobs sxva tipis SemTxvevebic, 

sadac uflebis SezRudvis mwvave `sazogadoebrivi saWiroebis~ gansazRvra 

zianis safrTxis realurobis Sefasebis mixedviT gadawyda. evropulma 

sasamarTlom mxedvelobaSi miiRo sxvadasxva faqtorebi, romlebmac an 

                                                          
9 We the people. A secondary level Student Text. aSS konstitucia: kompromisis xelovneba anu marTulTa 

mmarTveloba, 1997.
10 Sanlon T. Theory of freedom of Expression; 1973. Redish M. The Value of the Free speech,1982. 
11

swored aseTi safrTxis ararsebobis gamo evropulma sasamarTlom gaumarTleblad cno momCivnis azris 

gamoxatvis Tavisuflebis SezRudva saqmeze Karata  v. Turkey (judgment of 8 July 1999). man aRiara, rom 

momCivnis leqsebi aRZravda SurisZiebis grZnobebs da garkveulwilad waaqezebda samarTaldarRvevaTa 

Cadenas. magram miiCnia, rom isini ver CaiTvleboda ajanyebisken mowodebad sxva iseTi gamonaTqvamebisagan 

gansxvavebiT, romlebic uSualod mZime politikuri viTarebis pirispir iqneboda gamoTqmuli.
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Seamcires zianis miyenebis safrTxe konkretul drosa Tu sivrceSi, anda 

miyenebuli zianis miuxedavad, saerTod azri daukarges uflebis SezRudvas. 

ufro konkretulad, es is SemTxvevebia, rodesac aRiarebulia kanonieri 

interesisaTvis potenciuri safrTxis Seqmna, magram uaryofilia realuri 

zianis gamowvevis SesaZlebloba, anda, aRiarebulia garkveuli zianis 

miyenebis faqti, magram uaryofilia ufro seriozuli zianis SesaZlebloba. 

iseTi SemTxvevebicaa, rodesac aRiarebulia realuri an potenciuri ziani, 

magram miCneulia, rom gansazRvrul garemoebaTa ZaliT zianis arsebobis 

faqtma dakarga mniSvneloba. 

magaliTad, saqmeSi Goodvin v. The United Kingdom evropulma sasamarTlom 

aRiara, rom kompaniis mcdeloba, moespo zianis safrTxe, rac kompaniis 

finansuri sirTuleebis Sesaxeb konfidencialuri informaciis gavrcelebas 

SeiZleboda mohyoloda, emsaxureboda mniSvnelovani interesebis dacvas. 

magram man gaiTvaliswina, rom publikaciis akrZalvis Sedegad kompaniisaTvis 

zianis miyenebis safrTxe mniSvnelovanwilad ukve ganeitralebuli iyo, 

amitom aRar arsebobda `mwvave sazogadoebrivi saWiroeba~ SezRuduliyo 

Jurnalistis ufleba, ar gaeTqva informaciis wyaro.12 

saqmeebSi Vereniging Weekblad Bluf! v. The Netherlands da Observer and 
Guardian v. The United Kingdom gadamwyveti gaxda drois faqtori. Sesabamisi 

informaciebis publikacia aikrZala maSin, rodesac sxva gziT isini ukve 

gavrcelebuli iyo da is ziani, romelic maT SeeZloT gamoewviaT, 

faqtobrivad ukve miyenebuli iyo. amitom informaciis gavrcelebis uflebis 

SezRudva veRar moemsaxureboda zianis acilebas.13 

zemoaRniSnuli magaliTebi imaze metyvelebs, rom adamianis uflebaTa 

evropuli sasamarTlos praqtikaSi Tavs iCens uamravi aspeqti, romlebic 

uflebis ganxorcielebis Sedegad warmoSobili zianis gansazRvras 

ukavSirdeba. gamoiwvia Tu ara uflebis Sesabamisma ganxorcielebam realuri 

ziani, an Seqmna Tu ara misi safrTxe, ramdenad realuri iyo es safrTxe, 

SeeZlo Tu ara mas realuri zianis gamowveva Sesabamis garemoebebSi, 

ramdenad seriozuli iyo miyenebuli an potenciuri zianis xasmiaTi da 

odenoba – is sakiTxebia, romlebze msjeloba evropul sasamarTlos TiTqmis 

yvela saqmeze uwevs, sadac ki individuri ufleba sajaro an sxva kanonieri 

interesis dasacavad SeizRuda. aseTi msjelobebi ki warmoudgenelia mizez-

Sedegobrivi kavSirebis Semowmebis gareSe. 

saerTo jamSi, imisda mixedviT, Tu ra uflebasa da masTan 

dapirispirebul ra kanonier interesTan gvaqvs saqme, zianis arsebobis faqti, 

misi xasiaTi da odenoba metad an naklebad aris aqtualuri, magram, 

                                                          
12 Goodwin v. the United Kingdom, judgment of 27 March 1996. Report 1996-II. 
13 Vereniging Weekblad Bluf! v. The Netherlands judgmeknt of 9 February 1995; Observer and Guardian v. The United 
Kingdom, judgment of 26 November 1991. 
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principulad, isini yovelTvis axdenen gavlenas uflebis SezRudvis `mwvave 

sazogadoebrivi saWiroebis~ Sefasebaze. 

 

zemoaRniSnulidan gamomdinare Cveni saboloo daskvna `aucileblobis~ 

Sefasebis etapTan mimarTebaSi aseTia: 

 

vinaidan kanonieri interesebisaTvis miyenebul realur ziansa da sxva 

Tanamdev Sedegebs, SesaZlebel (potenciur) ziansa da TviT zianis odenobasac 

ki, sxvadasxva SemTxevebSi SeiZleba gadamwyveti mniSvneloba hqondes uflebis 

SezRudvis aucileblobis Sefasebisas, amitom mizezobrivi kavSiris arseboba 

uflebis ganxorcielebasa da aseT zians an mis konkretul safrTxes Soris 

anda uflebis SesaZlo ganxorcielebasa da SesaZlo (potenciur) zians 

Soris aucilebelia. 

Tumca, aqve unda iTqvas, rom mizezobrivi kavSiris dasabuTebis saWiroeba 

sxvadasxva uflebebTan da kanonier interesebTan mimarTebaSi sxvadasxva 

xarisxiT warmoCindeba konkretuli saqmis garemoebebisda mixedviT. zogjer 

mizezobrivi kavSiri isedac aSkaraa da mas sagangebo dasabuTeba ar 

esaWiroeba. 

g) `Carevis Tanazomierebis~ dasabuTeba (Sefasebis mesame etapi) 

 

winaswarve aRvniSnavT, rom Sefasebis am etapze `mizezobrivi kavSiris~ 

aqtualuroba sruliad axali rakursiT gamovlindeba. 

es rom naTeli gaxdes, gavixsenoT, Tu ras gulisxmobs `Tanazomierebis~ 

analizi: 

rogorc viciT, igi gulisxmobs yovel konkretul SemTxvevebSi imis 

Sefasebas, Tu ramdenad aucilebeli iyo dasaxuli kanonieri miznis 

misaRwevad uflebaSi swored iseTi Careva, rac Sesabamisma erovnulma 

saxelmwifom ganaxorciela. anu, ramdenad aucilebeli iyo swored im 

SemzRudveli RonisZiebis gamoyeneba miznis misaRwevad, romelic gamoyenebuli 

iyo. 

vupasuxoT am ZiriTad kiTxvas – rodisaa SemzRudveli RonisZieba 

aucilebeli dasaxuli kanonieri miznis misaRwevad? 

cnobilia, rom adamianis uflebaTa evropuli samarTlis mixedviT, 

SemzRudeli RonisZieba Semdeg sam pirobas unda akmayofilebdes: 

 

1) is pirdapir da rac SeiZleba konkretulad unda emsaxurebodes 

dasaxuli kanonieri miznis miRwevas (es imas gulisxmobs, rom SemzRudveli 
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RonisZieba uSualod, racionalurad da ara abstraqtulad da moCvenebiTad 

unda ukavSirebodes Sesabamisi kanonieri interesis dacvas). 

2) SemzRudeli RonisZieba unda iyos Tanazomieri da ara eqscesiuri 

(amisaTvis kanonieri interesisaTvis miyenebuli realuri an SesaZlebeli 

ziani Sefasebuli unda iqnes ara absolutur ganzomilebaSi (rogorc es 

`SezRudvis aucileblobis~ Sefasebisas xdeba), aramed SefardebiTSi – 

uflebaSi Carevis xarisxTan mimarTebaSi. ufro zustad: Sefasebuli unda 

iqnes uflebaSi Carevis xarisxi im zianTan SedarebiT, romelic man gamoiwvia 

an SeeZlo gamoewvia, Tuki ar moxdeboda misi SezRudva. saerTo midgoma 

aseTia: rac ufro maRalia uflebis SezRudvis xarisxi, miT meti unda iyos 

kanonieri interesis TavisTavadi mniSvneloba da ziani, romelic man ganicada 

an SeeZlo ganecada). 

3) SemzRudveli RonisZieba unda iyos gonivruli. is rac SeiZleba ufro 

naklebad unda zRudavdes uflebas (aq is igulisxmeba, rom Tu arsebobs 

alternatiuli saSualebebi mizanTa misaRwevad, maT Soris unda SeirCes 

yvelaze ufro naklebad SemzRudveli). 

 

Tundac Cvens mier zemoT gakeTebul aqcentebze dayrdnobiT, mkiTxveli 

SeZlebs Sefasebis am samive mimarTebaSi Tavadac amoicnos is `logikuri 

wyvilebi~, romelTa Sorisac mizezobriobis jaWvi SeiZleba gaibas. 

`Tanazomierebis~ Sefasebis samive mimarTeba sruliad sxvadasxva garemoebebs 

awyvilebs logikurad da, mTlianobaSi, igi SegviZlia warmovidginoT rogorc 

farTo logikuri sivrce, sadac mizezobriobis jaWvebi sxvadasxva 

mimarTulebiTaa gabmuli da erT wertilSi gadakveTili. es wertili ki 

simboluri maCvenebelia samive pirobis daculobisa.  

aRsaniSnavia, rom Sefasebis am etapze gamovlinda garemoebaTa axali 

`logikuri wyvili~, romlebic mizezobriobis jaWviT arian dakavSirebulni. 

Tu Sefasebis pirvel da meore etapebze mizezobriobis jaWvi uflebis 

ganxorcielebasa da kanonieri interesisaTvis zianis miyenebas akavSirebda 

erTmaneTTan, aq SemzRudvel RonisZiebasa da dasaxuli kanonieri miznis 

miRwevas Soris dgeba aseTi kavSiris dadgenis sakiTxi, Tanac or konteqstSi. 

pirveli konteqsti TavisTavad imas ukavSirdeba, rom SemzRudveli 

RonisZieba uSualod, racionalurad da ara abstraqtulad da moCvenebiTad 

unda ukavSirdebodes Sesabamisi kanonieri interesis dacvas. aseTi kavSiris 

arseboba imas gulisxmobs, rom gamoyenebul SemzRudvel RonisZiebas 

potenciurad unda SeeZlos Sesabamisi kanonieri interesis dacvas 

moemsaxuros. es, mizezobrivi kavSiris dadgenis daaxloebiT iseTive 

mimarTebaa, rac Sefasebis pirvel etapze arsebobda. gansxvaveba isaa, rom iq 

garemoebaTa sxva `logikur wyvilTan~ gvqonda saqme da unda garkveuliyo, 

SeeZlo Tu ara potenciurad uflebis ganxorcielebas ziani mieyenebina 
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Sesabamisi kanonieri interesisaTvis. aq ki is unda gairkves, SeuZlia Tu ara 

SemzRudvel RonisZiebas, potenciurad amave interesis dacvas moemsaxuros. 

cxadia, rom aqac, iseve, rogorc Sefasebis pirvel etapze, rakiRa 

hipoTetiur sferoSi vimyofebodiT, msjeloba mxolod codnasa da zogad 

kanonzomierebebs emyareba da Sesabamis kanonier interesze mocemuli 

SemzRudveli RonisZiebis efeqtis tipiurobisa da adekvaturobis gansazRvras 

gulisxmobs. aseTi hipoTetiuri mizezobrivi kavSiris dadgena ki mxolod 

adekvaturi Teoriis xedvis kuTxes Seesabameba. 

meore konteqsti ukve SemzRudveli RonisZiebis aucileblobis da 

Tanazomierebis Sefasebas ukavSirdeba. SemzRudvel RonisZiebas ara marto 

potenciurad unda SeeZlos Sesabamisi interesis dacvas moemsaxuros, aramed 

danamdvilebiT. Sesabamisad matulobs mizezobrivi kavSiris gradaciulobis 

maRali xarisxiT dasabuTebis aucilebloba. 

Tu SemzRudveli RonisZieba aucilebelia dasaxuli kanonieri miznis 

misaRwevad, es imas niSnavs, rom unda arsebobdes mizezobrivi kavSiri 

SemzRudveli RonisZiebis gamoyenebasa da dasaxuli kanonieri miznis miRwevas 

Soris. 

imisda mixedviT, Tu Sesabamis SemTxvevaSi ra SeiZleba iqnes miCneuli 

`miznis miRwevad~, Seicvleba SemzRudveli RonisZiebis aucileblobis 

dasabuTebis Sinaarsic. Tu uflebis ganxorcielebis Sedegad kanonieri 

interesi realurad dazaralda, `miznis miRwevaSi~ SeiZleba igulisxmebodes 

zianis Semcireba, gamosworeba, Semdgomi zianis aRkveTa an profilaqtika 

(kerZo da zogadi prevenciis meSveobiT), anda moraluri Tu sxvagvari 

kompensacia da sxva. magaliTad, rodesac Selaxulia pirovnebis reputacia 

presis publikaciis Sedegad, sasamarTlos brZaneba ciliswamebis gameorebis 

akrZalvisa, emsaxureba ciliswamebis msxverplis darRveuli uflebis 

aRdgena-gamosworebasa da moralur kompensacias. rodesac potenciur zianTan 

gvaqvs saqme, aseT dros, SemzRudveli RonisZiebis mTavari daniSnuleba 

mosalodneli zianis Tavidan acilebaa. 

amitom, rodesac SemzRudveli RonisZiebis aucilebloba dgindeba, unda 

Semowmdes, miRweulia Tu ara mizani da aris Tu ara es swored am 

SemzRudveli RonisZiebis gamoyenebis Sedegi. 

magram, erT-erTi yvelaze ufro aSkara saWiroeba mizezobrivi kavSiris 

dasabuTebisa ukavSirdeba uflebis winaswari SezRudvis iseT SemTxvevebs, 

rodesac SemzRudveli RonisZieba, pirvel rigSi, miznad unda isaxavdes 

kanonieri interesisaTvis zianis miyenebis Tavidan acilebas. am dros 

aucileblad unda dadgindes, iqna Tu ara uflebis SezRudviT acilebuli is 

ziani, romelic uflebis ganxorcielebas obieqturad SeeZlo gamoewvia. 

magram SemzRudveli RonisZiebis `Tanazomierebis~ Sefaseba mxolod am 

sakiTxebis garkveviT ar amoiwureba. 
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rogorc zemoT aRvniSneT, saxelmwifos mier gamoyenebuli RonisZieba 

rac SeiZleba ufro naklebad unda zRudavdes uflebas, magram imavdroulad, 

igi ra Tqma unda, Sesabamisi kanonieri miznis miRwevasac unda 

uzrunvelyofdes. maSasadame aucilebelia dadgindes, rom gamoyenebuli 

RonisZieba warmoadgenda uflebis yvelaze ufro naklebad SemzRudvels im 

alternatiul RonisZiebaTa Soris, romelTa saSualebiTac SesaZlebeli iyo 

miznis miRweva. 

rogorc vxedavT, `Tanazomierebis~ Sefasebis etapze, saboloo jamSi 

oTxi mimarTeba gamoikveTa: 

1) sasamarTlom unda imsjelos, Tu ra Sedegi SeeZlo obieqturad 

gamoewvia uflebis ganxorcielebas, raTa misi saSualebiT gansazRvros, 

SesaZlebeli iyo Tu ara gamoyenebuli SemzRudveli RonisZiebiT misi 

acileba; 

_ maSasadame, daadginos mizezobrivi kavSiri uflebis ganxorcielebasa 

da potenciur zians Soris (rasac Sefasebis pirvel etapzec axdens). 

2) sasamarTlom unda daadginos, SesaZlebeli iyo Tu ara dasaxuli 

miznis miRweva gamoyenebuli SemzRuvdveli RonisZiebis gziT; 

_ maSasadame, daadginos savaraudo (hipoTetiuri) mizezobrivi kavSiri 

SemzRudveli RonisZiebis gamoyenebasa da dasaxuli miznis miRwevas Soris; 

3) sasamarTlom unda daadginos, marTlac miRweuli iqna Tu ara es 

mizani am SemzRudveli RonisZiebis gamoyenebiT; 

_ maSasadame, daadginos mizezobrivi kavSiri SemzRudveli RonisZiebis 

gamoyenebasa da miznis realurad miRwevas Soris; 

4) sasamarTlom unda daadginos, rom am miznis miRweva sxva, uflebis 

naklebad SemzRudveli RonisZiebebiT, SeuZlebeli iyo. 

_ maSasadame, gamoricxos savaraudo (hipoTetiuri) mizezobrivi kavSiri 

naklebad SemzRudveli RonisZiebis gamoyenebasa da miznis miRwevas Soris. 

 

zemoaRniSnulidan gamomdinare vaskvniT, rom Sefasebis mesame etapi 

(`Tanazomierebis~ Sefaseba) `mizezobrivi kavSiris~ dadgenis sxvadasxvagvar 

mimarTebebs moicavs. maT Soris umTavresia aseTi kavSiris dadgena 

`SemzRudvel RonisZiebasa~ da `dasaxuli kanonieri miznis miRwevas~ Soris. 

misi dadgenis saWiroeba ki gansakuTrebiT matulobs iseT SemTxvevebSi, 

rodesac SemzRudveli RonisZiebis gamoyeneba potenciuri zianis aRkveTas 

emsaxureba. 

 

evropuli sasamarTlos ganCinebebi marTlac rom `Sesabamisi da sakmarisi 

safuZvelia~ am logikuri daskvnis gasakeTeblad. 

praqtika mowmobs, rom SemzRudveli RonisZiebis araTanazomiereba Zalze 

xSiradaa konvenciis Sesabamisi muxlis darRveulad cnobis safuZveli. 
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`mizezobrivi kavSiris~ Temidan gamomdinare, Cveni interesi koncentrirebuli 

iyo SemTxvevebze, sadac konvenciis darRveulad cnoba eqscesiuri 

RonisZiebebis gamoyenebam an im garemoebam ganapiroba, rom SemzRudveli 

RonisZieba ama Tu im mizeziT ar emsaxureboda dasaxuli kanonieri miznis 

miRwevas. 

saintereso SemTxvevaa saqme Vogt v. Germany. am saqmeSi uflebis 

SemzRudveli RonisZieba ar miiCnies aucileblad swored imis gamo, rom igi 

ar iyo pirdapir da racionalur kavSirSi im sajaro interesis dacvasTan, 

risTvisac is gamoiyenes. 

evropulma sasamarTlom miuTiTa, rom komunisti maswavleblis 

samsaxuridan gaTavisufleba saxelmwifo moxelisaTvis savaldebulo 

politikuri loialobis principis daucvelobisaTvis, ar iyo aucilebeli, 

vinaidan misi Tanamdeboba (enis maswavlebeli) ar iyo uSualod 

dakavSirebuli erovnuli uSiSroebis raime safrTxesTan; miT umetes, rom 

araviTari mtkicebuleba imisa, rom igi antikonstituciur saqmianobas eweoda 

an mavne gavlenas axdenda mowafeebze – ar arsebobda.14 

sagulisxmoa: evropulma sasamarTlom aRiara, rom maswavleblis mxridan 

`politikuri loialobis~ principis daucveloba uqmnida potenciur 

safrTxes `uwesrigobis Tavidan acilebisa~ da `erovnuli uSiSroebis~ 

interesebs, magram, samagierod, ar miiCnia, rom sakuTriv `SemzRudveli 

RonisZieba~ (samsaxuridan gaTavisufleba) am miznebTan racionalurad iyo 

dakavSirebuli. vinaidan maswavleblis samsaxurebrivi saqmianoba ar qmnida 

garkveul safrTxes am miznebisaTvis, amitom verc misi samsaxuridan 

gaTavisufleba moemsaxureboda potenciuri zianis aRkveTas. 

unda vigulisxmoT, rom am saqmis ganxilvisas evropulma sasamarTlom, 

sul mcire, samjer imsjela mizezobrivi kavSiris Sesaxeb da samivejer 

saerTo kanonzomierebebze dayrdnobiT: 

pirvelad maSin, rodesac aRiara, rom `politikuri loialobis~ 

principis daucveloba sazogadod qmnida potenciur safrTxes erovnuli 

uSiSroebisa da sazogadoebrivi wesrigisaTvis. 

meored maSin, rodesac daadgina, rom maswavleblis Tanamdeboba da 

samsaxureobrivi saqmianoba sazogadod ar qmnida raime safrTxes am 

interesebisaTvis. 

mesamed maSin, rodesac daadgina, rom SemzRudveli RonisZieba ar iyo 

racionalurad dakavSirebuli Sesabamisi kanonieri miznis dacvasTan da 

amitom ver moemsaxureboda potenciuri zianis aRkveTas. 

Cvens mier zemoT miTiTebuli ori saqme ki (romlebic akrZalvis Semdeg 

xelaxla dabeWdil da gavrcelebul konfidencialur informacias 

                                                          
14
Vogt v. Germany, judgment of 26 September 1995. 
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Seexeboda)15 sxvagvari SemTxvevis TvalsaCinoebaa. sasamarTlom SemzRudvel 

RonisZiebaTa `aucilebloba~ swored imitom uaryo, rom maT aRar SeeZloT 

arc ukve miyenebuli zianis aRkveTa da arc Semdgomi sxva (potenciuri) 

zianis Tavidan acileba. amitomac, maTi gamoyeneba veRar moemsaxureboda 

Sesabamisi interesebis dacvas. 

 

* * * 

vfiqrob, yovelive zemoaRniSnuli naTeli dadasturebaa Semdegi daskvnis 

marTebulebisa: 

imis dadgena, iyo Tu ara sajaro an sxva pirTa uflebebis dasacavad 

gamoxatvis Tavisuflebis SeRzudva `aucilebeli demokratiul 

sazogadoebaSi~, Sefasebis samive etapze TavisTavad warmoSobs `mizezobrivi 

kavSiris~ sruliad sxvadasxvagvar mimarTebebs, romlebic aseTi kavSiris 

dadasturebas an uaryofas saWiroeben Sesabamis samarTlebriv sakiTxTa 

gadasawyvetad. 

sxvadasxva mimarTebebSi mizezobrivi kavSiris dadgenis saWiroeba, 

mizandasaxuloba, samarTlebrivi datvirTva da misi zegavlenis xarisxi 

konvenciis darRvevis aRiarebisa da uaryofis saqmeSi gansxvavebulia. 

amis miuxedavad, dabejiTebiT SeiZleba iTqvas, rom saboloo jamSi, 

`mizezobrivi kavSiris~ koncefciis gamoyenebis roli gamoxatvis 

Tavisuflebis SezRudvis konvenciasTan Sesabamisobis Semowmebis sferoSi 

umniSvnelovanesia da gadamwyveti. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

15 Vereniging Weekblod Bluf! v. the Netherlands, , judgment of 9 February 1990. Observer and Guardian v. the UK, 
judgment of 11 November 1991. 



506

%23/5/!tbfsUp!ybtjbUjt![jsjUbej!ebtlwofcj!!
 

1. adamianis uflebaTa evropul samarTalSi mizezobrivi kavSiris Temis 

aqtualurobis mTavari maCvenebeli is aris, rom konvenciis darRvevisaTvis 

xelSemkvreli saxelmwifos saerTaSoriso samarTlebrivi pasuxismgeblobis 

gansazRvrisas, faqtobrivad obieqturi Seracxvis principi moqmedebs. 

mTavaria dadgindes, rom uflebis darRveva saxelmwifos mier am uflebis 

dacvis pozitiuri an negatiuri valdebulebis Seusruleblobam ganapiroba; 

xolo saxelmwifos `bralis~ damtkiceba saWiro ar aris. Sesabamisad, 

saxelmwifos saerTaSoriso samarTlebrivi pasuxismgebloba mxolod 

valdebulebebis Seusruleblobasa da uflebis darRvevas Soris mizezobriv 

kavSirs emyareba. amitom, misi uaryofa, arsebiTad, saxelmwifos 

saerTaSoriso samarTlebrivi pasuxismgeblobis aramarto obieqturi, aramed 

yovelgvari safuZvlis arsebobis aucileblobis uaryofis tolfasia. 

mizezobrivi kavSiri saxelmwifos mxridan valdebulebebis 

Seusruleblobasa da uflebis darRvevas Soris gaxlavT adamianis uflebaTa 

evropul samarTalSi mizezobrivi kavSiris ZiriTadi mimarTeba. 

Tumca, mizezobrivi kavSiris sagangebod Semowmeba (am mimarTebaSi) 

yovelTvis Tanabrad aqtualuri ar aris. amas ZiriTadad ori garemoeba 

gansazRvravs: ra uflebasTan gvaqvs saqme da rogoria xelyofis xasiaTi – 

pirdapiri Tu arapirdapiri. 

arapirdapiri xelyofis dros (rac pozitiuri valdebulebebis 

Seusruleblobis dros ufro xSiria), imis miuxedavad, Tu ra uflebasTan 

gvaqvs saqme, mizezobrivi kavSiris Semowmeba yovelTvis mniSvnelovania. maSin, 

rodesac pirdapiri xelyofis dros (rac negatiuri valdebulebebis 

Seusruleblobis SemTxvevebisaTvisaa damaxasiaTebeli), mizezobrivi kavSiris 

Semowmeba yovelTvis aucilebeli ar aris. kerZod, absolutur uflebaTa 

xelyofis dros, vinaidan nebismieri `Careva~ uflebis darRvevis tolfasia, 

mizezobrivi kavSiri isedac cxadia. magram iseT uflebebTan mimarTebaSi, 

romlebic garkveul pirobebSi SezRudvebs eqvemdebarebian da evropuli 

zedamxedvelobis Sinaarsi uflebaTa SezRudvis gamarTlebulobis SefasebiT 

gamoixateba, mizezobrivi kavSiris Semowmeba aseT dros, piriqiT, 

gansakuTrebiT mniSvnelovania. 

 

2. evropuli zedamxedvelobis ganxorcielebis procesSi warmoiSoba 

mizezobrivi kavSiris mravali sxva, metad Tu naklebad mniSvnelovani 

mimarTeba. misi aqtualuroba zogjer adamianis uflebaTa da ZiriTad 

TavisuflebaTa dacvis evropuli konvenciis ama Tu im muxlidan pirdapir 

gamosWvivis, zogjer ki misi aucilebloba Sesabamisi muxlis darRvevis 

aRiarebisa Tu uaryofis ordinaruli logikidan bunebrivad gamomdinareobs. 

sruliad sxvadasxvagvaria gansxvavebul SemTxvevebSi mizezobrivi 

kavSiris dadgenis samarTlebrivi datvirTva. zogjer ama Tu im garemoebebs 
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Soris aseTi kavSiris arseboba pirdapir gavlenas ver axdens konvenciis ama 

Tu im muxlis darRvevis aRiarebasa an uaryofaze da mxolod sxva 

garemoebebTan erTobliobaSi iZens samarTlebriv datvirTvas. zogjer 

piriqiT, mas gadamwyveti mniSvneloba aqvs uflebis darRvevis Taobaze 

saboloo Tu Sualeduri daskvnebis gakeTebisaTvis. magram misi roli 

sasamarTlos Sesabamisi gadawyvetilebis obieqturi da logikuri sayrdenis 

SeqmnaSi yovelTvis cxadia da Seucvleli. 

 

3. Cveni SexedulebiT, adamianis uflebaTa evropul samarTalSi 

`mizezobrivi kavSiris~ koncefciis farTo gamoyenebadobis maCvenebeli da 

imavdroulad misi specifika is aris, rom: 

 

a) gansxvavebul SemTxvevebSi aucilebeli xdeba mizezobrivi kavSiris 

dadgena ara marto realuri zianis an misi gamowvevis konkretul 

safrTxesTan mimarTebaSi, aramed zogjer zianis abstraqtul safrTxesTan 

mimarTebaSic. 

g) igi Tanabrad Seexeba rogorc faqtobriv, ise samarTlebriv 

garemoebebs, Tanabrad moicavs rogorc obieqturi sinamdvilis, ise 

SesaZleblobis (hipoTetiur) sferos, ris gamoc mizezobrivi kavSiris 

dadgenas xan retrospeqtuli xasiaTi aqvs, xan ki – prospeqtuli. 

SesaZleblobis (hipoTetur) sferos iseTi SemTxvevebi ganekuTvneba, 

rodesac unda dadgindes mizezobrivi kavSiri ara sinamdvilis or 

xdomilebas Soris (anu post factum), aramed, rodesac unda Semowmdes 

SesaZlo (hipoTetiuri) mizezobrivi kavSiri SesaZlo xdomilebasTan 

mimarTebaSi. 

Sesabamisad, imisda mixedviT, Tu ra sakiTxis dasabuTeba xdeba, 

sxvadasxvaa garemoebaTa is pirobiTi `logikuri wyvilebi~, romelTa Sorisac 

unda gaibas mizezobrivi jaWvi. 

 

eseni SeiZleba iyos: 

 

a) sinamdvilis ori faqti, ori xdomileba 

es mizezobrivi kavSiris dadgenis SedarebiT martivi formaa da 

ZiriTadad qmedebasa da realur zians Soris mizezobrivi kavSiris dadgenis 

SemTxvevebs moicavs (magaliTad, uflebis ganxorcielebasa da sajaro 

interesisaTvis zianis miyenebas, anda saxelmwifos RonisZiebasa da 

individisaTvis miyenebul zians Soris). 

 

b) faqti da SesaZlo xdomileba 

aq `SesaZlo (hipoTetiuri) `mizezobrivi kavSiris~ dadgenasTan gvaqvs 

saqme da sxvadasxva SemTxvevebs ukavSirdeba. magaliTad, rodesac unda 
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dadgindes mizezobrivi kavSiri `uflebis ganxorcielebasa~ da potenciur 

zians Soris. am dros imis dadgena ki ar xdeba, marTlac gamoiwvia Tu ara 

uflebis ganxorcielebam ziani, aramed imisa, SeeZlo Tu ara mas zianis 

gamowveva saerTod. 

 

g) faqti da SesaZlo xdomilebis arganxorcieleba 

esec hipoTeturi sferos ganekuTvneba da sxvadasxva mimarTebebs moicavs. 

magaliTad, rodesac unda dadgindes mizezobrivi kavSiri `uflebis 

SemzRudvel RonisZiebasa~ da potenciuri zianis aRkveTas Soris. aseT dros 

imis garkveva ki ar xdeba, marTlac acilebuli iqna Tu ara potenciuri 

ziani SemzRudveli RonisZiebis gamoyenebiT, aramed imisa, gulisxmobda Tu 

ara SemzRudveli RonisZieba SesaZlo zianis Tavidan acilebis unars. 

 

d) ori SesaZlo xdomileba 

aseTi `logikuri wyvili~ (romlis orive komponenti hipoTetiuria) 

mxolod sam mimarTebaSi gamovlinda.  

pirveli SemTxveva SemzRudveli RonisZiebis `Tanazomierebis~ Sefasebas, 

kerZod ki imis dadgenas ukavSirdeba, rom saxelmwifos mier gamoyenebuli 

RonisZieba yvelaze naklebad SemzRudveli iyo im alternatiul RonisZiebaTa 

Soris, romelTa saSualebiTac SesaZlebeli iyo kanonieri miznis miRweva. am 

dros sakmarisi ar aris imis damtkiceba, rom gamoyenebuli RonisZiebis 

Sedegad SesaZlebeli iyo miznis miRweva. damatebiT isic unda dadgindes, rom 

sxva naklebad SemzRudveli RonisZiebebiT igive mizani miuRwevadi iyo.  

meore SemTxveva gamoyenebuli Zalis `absoluturi aucileblobis~ 

Sefasebis erT-erTi aspeqtia (me-2 m.). aqac daaxloebiT igive viTarebasTan 

gvaqvs saqme: sakmarisi ar aris mxolod imis damtkiceba, rom gamoyenebuli 

Zalis Sedegad danamdvilebiT SeiZleboda miRweuliyo konvenciis me-2 

muxlSi miTiTebuli romelime kanonieri mizani. damatebiT imis damtkicebac 

aucilebelia, rom am miznis miRweva sxva saSualebebiT an naklebi Zalis 

gamoyenebiT SeuZlebeli iyo. 

mesame SemTxveva ukavSirdeba publikaciis winaswar akrZalvas (me-10 m.). 

aseT dros aucilebelia dadgindes, rom publikacia, Tu is ar aikrZaleboda 

namdvilad (an didi albaTobiT) gamoiwvevda zians an Seqmnida mis konkretul 

safrTxes. 

 

e) faqtobrivi garemoeba da samarTlebrivi garemoeba. 

 aseT `logikur wyvilTan~ saqme gvaqvs magaliTad maSin, rodesac 

diskriminaciis saqmeze unda dadgindes mizezobrivi kavSiri dazaralebulis 

rasobriv, religiur an sxva kuTvnilebasa (faqtobrivi garemoeba) da 

konvenciiT gaTvaliswinebuli misi romelime uflebis darRvevas 

(samarTlebrivi garemoeba) Soris. 
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e) ori samarTlebrivi garemoeba 

aseTi `logikuri wyvili~ yalibdeba yovelTvis, rodesac unda dadgindes 

mizezobrivi kavSiri `uflebis darRvevasa~ da saxelmwifos mxridan am 

uflebis dacvis `pozitiuri valdebulebebis Seusruleblobas~ Soris. 

 

4. sxvadasxva SemTxvevaSi, gadasawyvet sakiTxTa mravalferovnebidan 

gamomdinare, gansxvavebulia mizezobrivi kavSiris Semowmebis 

mizandasaxuloba, uSualo amocana da mizezobrivi kavSiris dadgenilad 

miCnevis aucilebeli minimaluri standarti.  

_ zogjer sakmarisia imis damtkiceba, rom mizezobrivi kavSiri 

gamoricxuli ar aris (magaliTad, rodesac unda Sefasdes, SeeZlo Tu ara 

uflebis ganxorcielebas ziani mieyenebina Sesabamisi kanonieri 

interesisaTvis, sakmarisia imis damtkiceba, rom aseTi SesaZlebloba 

gamoricxuli ar iyo).  

_ zogjer TavisTavad mizezobrivi kavSiris damtkicebaa saWiro, anu 

iseTi obieqturi kavSiris dadgena, rom erTi garemoeba warmoadgenda meoris 

aucilebel pirobas, uromlisodac igi ar iarsebebda (magaliTad, rodesac 

unda damtkicdes, rom individuri uflebis darRveva saxelmwifos mier am 

uflebis dacvis pozitiuri valdebulebebis Seusruleblobam gamoiwvia. am 

dros unda damtkicdes, rom Tu saxelmwifo am valdebulebebs Seasrulebda, 

uflebis darRveva Tavidan iqneboda acilebuli.  

_ zogjer TavisTavad mizezobrivi kavSiris arsebobis faqti sakmarisi 

ar aris da aucilebladaa miCneuli myari, maRali intensiurobis mqone 

mizezobrivi kavSiri (magaliTad, konvenciis me-8 muxlTan mimarTebaSi, 

imisaTvis, raTa momCivnis mier saxelmwifosagan moTxovili RonisZieba 

miCneul iqnas pozitiur valdebulebad, aucilebelia arsebobdes pirdapiri 

da uSualo kavSiri piradi da ojaxuri cxovrebis daculobasa da im 

RonisZiebas Soris, romlis gatarebasac moiTxovda momCivani). 

_ zogjer ki aseTi (maRali intensiurobis mqone) mizezobrivi kavSiris 

arsebobac ar aris sakmarisi da aucilebeli xdeba imave garemoebebTan sxva 

garemoebebis mizezobrivi kavSiri gamoiricxos, raTa uflebis ama Tu im 

SezRudvis obieqturi safuZveli damtkicdes. 

 

5. mizezobrivi kavSiris aqtualuroba yvelaze ufro aSkarad gamoikveTa 

konvenciis im muxlebTan mimarTebaSi, romlebSic pirdapir aris miTiTebuli 

anda nagulisxmebi esa Tu is `piroba~, anda sadac esa Tu is `piroba~ 

sakuTriv ama Tu im muxlis darRvevis dasabuTebis ordinarul logikaSi 

igulisxmeba. swored aseTi pirobebis daculobis Semowmebis procesi 

aRmoCnda is logikuri sivrce, sadac sxvadasxva garemoebebs Soris 
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obieqturi da racionaluri kavSirebis dadgenam (meti Tu naklebi xarisxiT) 

praqtikuli mniSvneloba SeiZina Sesabamisi muxlis darRvevis uaryofisa Tu 

aRiarebisaTvis. 

Sesabamisad gamoikveTa mizezobrivi kavSiris gamoyenebadobis sxvadasxva 

areali. 

 

a) yvelaze ufro farTo areali am koncefciis gamoyenebisa ukavSirdeba 

konvenciis im muxlebs, romlebic iTvaliswineben sajaro an xva pirTa 

interesebis dasacavad uflebis SezRudvas, gamonaklisebis daSvebas an maTgan 

ukandaxevas Sesabamis pirobebSi (konvenciis me-2,m e-6, me-8, me-9, me-10, me-11, 

me-15 muxlebi, 1-li oqmis 1-li muxli, me-4 oqmis me-2 muxli, me-2 oqmis 1-

li muxli). 

aseT dros mizezobrivi kavSiris dadgena uSualod emsaxureba am 

pirobaTa daculobis Semowmebas, anu uflebaTa SezRudvis, gamonaklisebisa 

da ukandaxevis gamarTlebulobis Sefasebas (konvenciis gagebiT) da amdenad, 

arsebiT gavlenas axdens konvenciis Sesabamisi muxlis darRvevis aRiarebasa 

Tu uaryofaze. 

meore mxriv, imis gamo, rom am pirobebSi gamoyenebulia sxvadasxva 

SefasebiTi cnebebi da frazebi (rogoricaa `aucilebeli~, `mkacrad 

aucilebeli~, `aucilebeli demokratiul sazogadoebaSi~, `ganpirobebuli~, 

`absoluturad aucilebeli~, `ramdenadac amas mkacrad moiTxovs 

mdgomareobis simwvave~ da sxv.), Sesabamisad garTulebulia mizezobrivi 

kavSiris Semowmebis procesi da is SefardebiTi ganzomilebebisadmi 

daqvemdebarebas Txoulobs. amis gamo, gansxvavebulia sxvadasxva mimarTebebSi 

mizezobrivi kavSiris dadgenis saWiroeba, mizandasaxuloba, misi 

samarTlebrivi datvirTva da aseTi kavSiris dadgenilad miCnevis aucilebeli 

da Sesatyvisi minimaluri standartebic.  

gamoikveTa saintereso dinamika. aRmoCnda, rom rac ufro metia 

konvenciis Sesabamis muxlSi nagulisxmebi `aucileblobis~ xarisxi, miT 

ufro metia Sesatyvis garemoebebs Soris obieqturi kavSiris dasabuTebis 

saWiroebac da aseTi kavSiris dadgenilad miCnevis Sesatyvisi standartic. 

Sesabamisad, mtkicebis yvelaze maRali standarti Sesatyvisia 

`absoluturi aucileblobisaTvis~, yvelaze dabali ki iseTi SefasebiTi 

cnebisaTvis, rogoricaa `ganpirobebuli~ me-7 oqmis 1-li (2) muxlis 

konteqstSi. 

migvaCnia, rom zemoaRniSnuli SefasebiTi kategoriebis Semcveli 

pirobebis daculobis Semowmeba `mizezobrivi kavSiris~ saSualebiT, 

erTaderTi swori gzaa imisaTvis, raTa myari obieqturi safuZveli gaaCndes 

sasamarTlos nebismieri daskvnas imis Taobaze, iyo Tu ara uflebis 

SezRudva, maTgan ukandaxeva anda daSvebuli gamonaklisi `gamarTlebuli~ 

Sesabamisi sajaro Tu sxva pirTa uflebebis dacvis interesiT. 
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maTgan gansakuTrebuli mniSvneloba aqvs `absoluturi aucileblobis~ 

Sefasebas, vinaidan igi sicocxlis uflebas ukavSirdeba. mxolod pirovnebis 

mimarT gamoyenebuli Zalisa da konvenciis me-2 muxlSi CamoTvlil kanonier 

mizanTa miRwevas Soris mizezobrivi kavSiris utyuarad dadgenis gziT 

SeiZleba dadgindes, rom adamianis mimarT Zalis gamoyeneba, ramac misi 

mokvdineba gamoiwvia, Sesabamis SemTxvevaSi warmoadgenda marTlzomier aqts.  

erTi SexedviT, paradoqsadac ki SeiZleba mogveCvenos is garemoeba, rom 

`mizezobrivi kavSiris~ logikisaTvis damaxasiaTebeli sizuste da sicxade 

swored `SefasebiTi msjelobasTan~ mimarTebaSi aRmoCnda Sesatyvisi da 

adekvaturi. 

 

b) `mizezobrivi kavSiris koncefciis gamoyenebis erT-erTi farTo sfero 

ukavSirdeba saxelmwifoTa mier uflebis dacvis `pozitiur valdebulebaTa 

Seusruleblobas~. aseT dros aucilebeli xdeba mizezobrivi kavSiris 

dadgena saxelmwifos mier Tavisi valdebulebebis Seusruleblobasa da 

uflebis darRvevas Soris, raTa aRiarebul iqnes saxelmwifos 

pasuxismgebloba misi darRvevisaTvis. 

 

g) specifikuri SemTxvevaa diskriminaciis muxli (me-14), vinaidan 

mizezobrivi kavSiri (Cveni rwmeniT) aq warmoadgens akrZalvis formiT 

Camoyalibebuli am uflebis Sinaarsis aucilebel komponentsa da mis 

samarTlebriv maxasiaTebels, SeiZleba iTqvas – diskriminaciis damafuZnebel 

niSans. 

am muxlis konteqstSi mizezobrivi kavSiris dadgena adamianis ama Tu im 

statussa da konvenciiT gaTvaliswinebul romelime uflebis darRvevas 

Soris erTaderTi gzaa imis dasadgenad, iqonia Tu ara gavlena misma 

statusma uflebis darRvevaze da, maSasadame, imavdroulad warmoadgenda Tu 

ara misi uflebis darRveva diskriminaciasac. 

 

d) `mizezobrivi kavSirisaTvis~ kargad gamokveTili sferoa agreTve 

piris mier gancdili sxvadasxva moraluri Tu materialuri zianis mimarTeba 

konvenciiT gaTvaliswinebul misi uflebis darRvevasTan. aseT dros 

mizezobrivi kavSris dadgena saxelmwifos moqmedebasa da mis mier gancdil 

zians, iseve, rogorc uflebis darRvevasa da sxva im zians Soris, romelsac 

dazaralebuli misi uflebis darRvevis Sedegad miiCnevs, gadamwyveti 

mniSvneloba aqvs konvenciis 41-e muxlis safuZvelze am pirisaTvis 

`samarTliani dakmayofilebis~ gansazRvrisaTvis. 

 

e) agreTve aSkaraa mizezobrivi kavSiris aqtualuroba konvenciis ori 

sxvadasxva muxlis (erToblivad da ara cal-calke) darRvevis aRiarebis, 

`konvenciis darRvevis msxverplis statusis~ gansazRvris, konvenciasTan 
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saCivris sagnobrivi SeuTavsebadobis (ratione materiae) Sefasebisas da sxva 

mimarTebebSi. 

 

6. imis calsaxad gansazRvra, Tu `mizezobrivi kavSiris~ rogori gageba 

unda iqnes gamoyenebuli adamianis uflebaTa evropul samarTalSi _ 

minimalisturi Tu maqsimalisturi, anda `mizezobrivi kavSiris~ romeli 

klasikuri TeoriiT unda vixelmZRvaneloT, SeuZlebelia. 

erTi mxriv imis gamo, rom adamianis uflebaTa evropul samarTalSi 

ganixileba samarTlis sruliad sxvadasxva dargisaTvis damaxasiaTebeli 

sakiTxebi da, meore mxriv, Tavad evropuli kontrolis specifikidan 

gamomdinare (subsidiurobis principi), romelime maTganisaTvis sruli 

upiratesobis miniWeba gonivruli ar aris. mizezobrivi kavSiris 

sxvadasxvagvari mimarTebebis analizma cxadyo, rom am Teoriebidan arc erTi 

maTgani, cal-calke, adamianis uflebaTa evropul samarTalSi universalur 

saSualebad ar gamodgeba Tundac am dargis tipiuri samarTlebrivi 

problematikis CarCoebSi. 

ufro metic. aRmoCnda, rom mizezobrivi kavSiris ama Tu im mimarTebaSi 

esa Tu is Teoria saerTod ar aris gamoyenebadi. 

magaliTad: 

Conditio sine qua non hipoTetiur sferoSi gamoyenebadi ar aris. 
rodesac xdeba hipoTetiuri mizezobrivi kavSiris dadgena, kerZod imis 

gansazRvra, SeeZlo Tu ara (potenciurad) erT garemoebas gamoewvia meore 

da dasabuTebis amocana mxolod amiT amoiwureba, SeuZlebelia daskvnis 

gamotana iseTi msjelobiT, rogorsac conditio sine qua non gulisxmobs. es 

wesi mxolod sinamdvilis sferoSi, mxolod realur SedegTan mimarTebaSi 

SeiZleba gamogvadges imis dasadgenad, warmoadgenda Tu ara esa Tu is 

garemoeba aucilebel `mizezs~ `Sedegisa~, uromlisodac igi ar 

ganxorcieldeboda. mizezobrivi kavSiris aseTi gageba, Tavisi SinaarsiT 

mxolod retrospeqtulia, `ukve momxdaris~ analizia da amitomac 

mxedvelobaSi iRebs yvela garemoebas, romelic realurad CaerTo 

mizezobriobis jaWvSi da gamoiwvia an ar gamoiwvia esa Tu is Sedegi, imis 

miuxedavad, iyo Tu ara aseTi Sedegis dadgoma Sesabamis garemoebebSi 

tipiuri da kanonzomieri. 

ase rom, principi conditio sine qua non mxolod sinamdvilis sferoSia 

gamosadegi da mxolod xdomilebebs (an sxva faqtobriv garemoebas) Soris 

mizezobrivi kavSiris dasadgenad SeiZleba iqnes gamoyenebuli. 

 

potenciur SesaZlo (anu hipoTetur) SedegTan mimarTebaSi ufro 

Sesatyvisi mizezobrivi kavSiris adekvaturi Teoriaa. aseT SedegTan 

mimarTebaSi mizezobrivi kavSiris dadgena, arsebiTad, gansazRvruli `Sedegis~ 

dadgomis SesaZleblobis Sefasebas gulisxmobs, romelic Sesabamisi `mizezis~ 
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potenciis Semowmebis mixedviT ganisazRvreba. aseT dros, raki Semowmebis 

uSualo sagani is ki ar aris, gamoiwvia Tu ara Sesabamisma `mizezma~ 

Sesabamisi `Sedegi~, aramed is, rogoria aseTi Sedegis mosalodneloba 

saerTod, cxadia, rom Sefaseba mxolod zogad kanonzomierebebs SeiZleba 

emyarebodes da ara konkretuli SemTxvevis konkretul Sedegebs. 

Sesabamisad, hipoTeturi sferoSi, Tundac mxolod meTodologiuri 

TvalsazrisiT, gamoyenebuli unda iqnes adekvaturi Teoriis is principuli 

konceptualuri debuleba, romelic SedegTa tipiurobisa da adekvaturobis 

gansazRvras gulisxmobs, oRond im gansxvavebiT, rom aseTi Semowmeba 

ganxorcieldes ara realur, aramed hipoTetur SedegTan mimarTebaSi. 

 

samagierod, aRmoCnda, rom adekvaturi Teoriis gamoyeneba SeuZlebelia 

iseT SemTxvevebSi, rodesac mizezi iseTi faqtobrivi garemoebaa, romelic ar 

aris `qmedeba~. gairkva, rom tipiuri, adekvaturi Sedegebis gamowvevis unari 

mxolod qmedebas (moqmedebas an umoqmedobas) gaaCnia, ramdenadac mas 

obieqtur sinamdvileze zemoqmedebis, misi Secvlis potencia aqvs. aseTi 

potencia ki yovelgvar `mizezs~ ar gaaCnia. magaliTad: diskriminaciis 

saqmeebze aucilebelia dadgindes, iyo Tu ara dazaralebulis rasobrivi, 

socialuri Tu sxva kuTvnileba aucilebeli piroba konvenciiT 

gaTvaliswinebuli misi romelime uflebis darRvevisa. cxadia, rom 

`dazaralebulis kuTvnileba~ mxoloddamxolod `faqtoria~ da is arasdros 

ar SeiZleba adekvaturad iwvevdes misive uflebis darRvevas. iseve, rogorc 

`uflebis darRveva~ arasdros ar aris da arc SeiZleba iyos `adekvaturi 

Sedegi~ dazaralebulis ama Tu im kuTvnilebisa. magram es faqtori 

konkretul SemTxvevaSi SeiZleba gaxdes aucilebeli, maT Soris gadamwyveti 

piroba da, maSasadame, srulfasovani mizezic uflebis darRvevisa. 

amitom aq mxolod conditio sine qua non wesis gamoyenebaa SesaZlebeli, 

ramdenadac mxolod imis dadgenaa saWiro, marTlac warmoadgenda Tu ara 

Sesabamis konkretul SemTxvevaSi dazaralebulis esa Tu is kuTvnileba 

aucilebel pirobas misi uflebis darRvevisa. 

 

7. rac Seexeba sazogadod imas, Tu adamianis uflebaTa evropul 

samarTalSi mizezobrivi kavSiris rogori midgoma unda iqnes gamoyenebuli – 

minimalisturi Tu maqsimalisturi, Cveni daskvna aseTia – zogjer 

minimalisturi, zogjer maqsimalisturi. 

rodesac sakiTxi Seexeba `ZiriTad mimarTebas~, anu mizezobriv kavSirs 

`saxelmwifos valdebulebebis Seusruleblobasa~ da `uflebis darRvevas~ 

Soris, evropulma sasamarTlom unda ixelmZRvanelos `samarTlebrivi 

mizanSewonilobiT~. man unda Seafasos, rogori mizezobrivi kavSiris 

arsebobisas iqneba gamarTlebuli da gonivruli ama Tu im `Sedegis~ 
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saxelmwifosaTvis Seracxva da am Sedegis gamo misTvis saerTaSoriso 

samarTlebrivi pasuxismgeblobis dakisreba. 

aseTi sxvadasxvagvari midgoma gansakuTrebiT mniSvnelovania imis 

gaTvaliswinebiT, rom adamianis uflebaTa evropul samarTalSi mizezobrivi 

kavSiri (`valdebulebebis Seusruleblobasa~ da `uflebis darRvevas~ Soris) 

saxelmwifos pasuxismgeblobis erTaderTi sayrdenia da braleulobis 

meSveobiT koreqciis SesaZlebloba ar arsebobs. amitom, pasuxismgeblobis 

`gamarTlebuloba~ gacilebiT meti xarisxiTaa imaze damokidebuli, 

mizezobrivi kavSiris rogori standarti (minimalisturi Tu 

maqsimalisturi) iqneba gamoyenebuli, vidre samarTlis sxva dargebSi, sadac 

`mizeobriv kavSirTan~ erTad `braleulobac~ aucilebelia 

pasuxismgeblobisaTvis. 

saboloo jamSi ki, ama Tu im midgomis gamoyeneba mizezobrivi kavSiris 

ama Tu im gansxvavebul mimarTebebSi, saRi azris mixedviT unda gadawydes, ra 

drosac gaTvaliswinebuli unda iqnes mizezobrivi kavSiris dadgenis 

mizandasaxuloba da samarTlebrivi datvirTva konvenciis darRvevis 

aRiarebisa da uaryofis dasabuTebis procesSi, gadasawyveti sakiTxis 

iuridiuli buneba da evropuli kontrolis ganxorcielebis amocanebi, rac 

mTavaria, sakuTriv `mizezobrivi kavSiris~ Sesabamisi mimarTebis 

Taviseburebebi. 

*  *  * 
Cveni saboloo daskvna da rekomendacia aseTia: 

 

1. marTalia adamianis uflebaTa dacvaze saerTaSoriso kontroli ar 

warmoadgens marTlmsajulebis ganxorcielebas ordinaruli gagebiT da misi 

umTavresi daniSnuleba adamianis uflebaTa dacvis saerTaSoriso 

samarTlebrivi politikisa da standartebis SemuSaveba da damkvidrebaa, 

magram radgan am amocanis Sesruleba yoveli konkretuli individis 

konkretuli uflebis daculobis SemowmebiT miiRweva, es garemoeba 

strasburgis sasamarTlos avaldebulebs izrunos, raTa moqalaqesa da 

saxelmwifos Soris yoveli sasamarTlo davis gadawyveta emyarebodes 

mxolod Sesabamisi saqmis obieqtur safuZvels da samarTliani iyos orive 

mxaresTan mimarTebaSi. uflebis darRvevis gamo saxelmwifos 

pasuxismgeblobis gansazRvris amocana ar unda iqnes gagebuli imgvarad, rom 

konkretul saqmeTa ganxilvisas evropuli sasamarTlo amodiodes am 

saxelmwifoSi ama Tu im uflebaTa daculobis saerTo mdgomareobidan, am 

mdgomareobis gaumjobesebis, sasurveli tendenciebis damkvidrebis, anda 

wminda politikuri interesebidan, Tuki Sesabamisi saqmis faqtobrivi 

garemoebebi ar iZleva amis saSualebas. saerTaSoriso sasamarTlo 

valdebulia SeiboWos Tavi konkretuli saqmis garemoebebiT da mxolod maT 

safuZvelze gamoitanos gadawyvetileba. mxolod aseTi gadawyvetileba 
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SeiZleba iyos obieqturi, samarTliani da adekvaturi im miznebTan 

mimarTebaSi,  rasac evropuli sasamarTlos saqmianoba emsaxureba. 

Sesatyvis SemTxvevaSi ~mizezobrivi kavSiris~ koncefciis gamoyeneba, Cven 

gvesaxeba, rogorc sasamarTlos TviTSeboWvis qmediTi meTodi da damatebiTi 

garantia imisa, rom obieqturad safuZvliani gadawyvetilebebi iqnes 

miRebuli, ara Tu politikurad motivirebuli. igi ucdomeli saSualebaa 

mravalplastiani SefasebiTi msjelobebis daqsaqsul labirinTSi gzis 

gasagnebad. 

gansakuTrebiT aSkarad gamoCnda `mizezobrivi kavSiris~ koncefciis aseTi 

qmediTi efeqti sajaro an sxva pirTa interesebis sasargeblod individur 

uflebaTa SezRudvis gamarTlebulobis mravaletapiani Sefasebis procesTan 

mimarTebaSi. Sefasebis sam etapze (emsaxureboda Tu ara SezRudva kanonieri 

interesis dacvas, iyo Tu ara SezRudva `aucilebeli~, xolo SemzRudavi 

RonisZieba `Tanazomieri~ dasaxuli kanonieri interesis misaRwevad), 

romelTagan TiToeuli TavisTavSi sxva mimarTebebsac gulisxmobs, naTlad 

warmoCnda `mizezobrivi kavSiris~ koncefciis utyuari da saimedo logika da 

cdomilebaTa daZlevis unari. 

vfiqrobT, rom `mizezobrivi kavSiris~ koncefciis gaazrebuli gamoyeneba 

Sesatyvis SemTxvevebSi, evropul sasamarTlos SesaZleblobas miscems, erTi 

mxriv imisa, rom ukuagdos araadekvaturi da iracionaluri `argumentebi~ da 

Tavisi gadawyvetileba myar obieqtur da logikur safuZvelze daamyaros; 

meore mxriv ki imisa, rom erTgvarovani midgoma gamoiyenos erTgvarovan 

sakiTxTa gadawyvetisas. yovelive es TavisTavad ukve myar safuZvels Seqmnis 

erTgvarovani da swori sasamarTlo praqtikis damkvidrebisaTvis. 

 

am mosazrebebidan gamomdinare migvaCnia, rom adamianis uflebaTa 

evropulma sasamarTlom unda SeimuSaos adamianis uflebaTa evropul 

samarTalSi `mizezobrivi kavSiris~ gamoyenebadobis saerTo koncefcia. igi 

gaazrebuli unda iqnes, rogorc Sefasebis meTodi da xedvis kuTxe 

garemoebaTa obieqturi ganpirobebulobis kvlevisas. unda ganisazRvros 

sakiTxTa wre, romelTa gadawyvetac SeiZleba mTlianad an nawilobriv 

daeqvemdebaros mizezobrivi kavSiris Semowmebis Sedegebs. iseT SemTxvevaSi 

ki, rodesac mas gadamwyveti da gansakuTrebuli mniSvneloba aqvs konvenciis 

ama Tu im muxlis darRvevis uaryofisa Tu aRiarebisaTvis (magaliTad, 

konvenciis me-2 da me-14 muxlebTan mimarTebaSi), am koncefciis gamoyeneba 

saxelmZRvanelo principad gamoacxados da saTanado dasabuTeba asaxos 

kidevac Sesabamisi saqmis ganCinebaSi. 
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daskvniTi debulebebi 

 

1. evropaSi gamoxatvis Tavisuflebis aRiarebisa da damkvidrebis 

retrospeqtiulma analizma daadastura, rom gamoxatvis Tavisuflebis idea 

pirovnebis Tavisuflebis ideasTan mimarTebaSi unda iqnes gaazrebuli. sxva 

interesebTan gamoxatvis Tavisuflebis dabalansebis problema iseTive 

Zvelia, rogorc Tavad adamianis Tavisuflebis ideis warmoSoba. adamianTa 

Tanaarsebobam da organizaciulad (saxelmwifoebad) maTma gaerTianebam 

imTaviTve obieqturi safuZveli Seuqmna individis Tavisuflebis SezRudvas. 

`Tavisuflebis~ yvelaze ufro demokratiuli ganmartebanic ki mis 

araabsoluturobas usvams xazs. principidan _ `Tavisufleba niSnavs 

uflebas yvelafris keTebisa, rac sxvas ar ayenebs zians~, imTaviTve 

gamomdinareobs, rom yovelgvari Tavisufleba, maT Soris _ gamoxatvisa, 

sxva interesebTan harmonizaciasa da mSvidobian Tanaarsebobas moiTxovs. 

raki RirebulebaTa konfliqtebi gardauvalia, dilemidan gamosavali 

demokratiul saxelmwifoSi erTaderTia – es aris maTi samarTliani 

dabalanseba. swored amitom, savsebiT gonivruli da gamarTlebulia 

adamianis uflebaTa evropuli sasamarTlos pozicia, romelic 

dapirispirebul interesebs Soris samarTliani balansis miRwevas adamianis 

uflebaTa evropuli konvenciisa da evropuli sasamarTlos umTavres 

amocanad miiCnevs. 

 

2. marTalia, gamoxatvis Tavisuflebam evropis sxvadasxva qveyanaSi 

sxvadasxva gza gaiara, magram saerTo iyo is konceptualuri safuZveli, 

rasac misi aRiareba daemyara _ saerTo iyo warmodgenebi am Tavisuflebis 

Sinaarsis, mniSvnelobisa da rolis, agreTve misi farglebis Sesaxeb sxva 

kanonier interesTa mimarTebaSi. adamianis uflebaTa evropuli sasamarTlos 

precedentuli samarTali mowmobs, rom igi saerTo evropuli tradiciebiTa 

da gamocdilebiT aris nasazrdoebi. 

 

3. RirebulebaTa konfliqtebis gadaWra, romelSic gamoxatvis 

Tavisuflebaa CarTuli, sakmaod rTulia. erTi mxriv, arsebobs gamoxatvis 

TavisuflebisaTvis prioritetis miniWebis erTgvari prezumfcia. magram, 

meore mxriv, aseTi prezumfcia yovelTvis gamarTlebuli ar aris. 

gamoxatvis Tavisuflebas, misi ontologiuri bunebis gamo, sxva interesebSi 

energiuli SeWris didi unari gaaCnia; igi xSirad gvevlineba `agresoris~ 

rolSi da misgan miyenebuli an mosalodneli zianis seriozuloba 
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saxelmwifos masSi Carevis uflebamosilebiT aRWuravs. amrigad, `wesebis~, 

`pirobebis~, `sanqciebisa~ Tu `SezRudvebisadmi~ gamoxatvis Tavisuflebis 

daqvemdebarebas ZiriTadad misi `viqtimuri, provokaciuli buneba~ 

ganapirobebs. 

 

4. sxva kanonier interesebTan konfliqtis dros gamoxatvis 

TavisuflebisaTvis prioritetis miniWebis prezumfcia emyareba mis ormag 

datvirTvas – igi ara marto TavisTavadi Rirebulebaa, aramed sxva 

RirebulebaTa dacvis xerxia. igi ara marto pirovnebis TviTrealizaciisa 

da ganviTarebis saSualebaa, aramed – WeSmaritebis miRwevisa, ramdenadac 

swored misi meSveobiT xorcieldeba sazogadoebisaTvis saWirboroto 

sakiTxebze Ria, Tavisufali diskusiebi, rac demokratiuli politikuri 

procesis aucilebeli komponentia. Sesabamisad, gamoxatvis Tavisuflebis 

ormagi datvirTva mis ormag Rirebulebas ganapirobebs. amitom logikuria 

ara marto is, rom strasburgis sasamarTlo mas demokratiuli 

sazogadoebis sayrdens da misi ganviTarebis winapirobas uwodebs, aramed 

isic, rom RirebulebaTa konfliqtis dros am ormagi Rirebulebis mqone 

individualuri uflebisaTvis prioritetis miniWebas imTaviTve myari da 

seriozuli safuZveli gaaCnia. Tumca, gamoxatvis Tavisuflebis 

gansakuTrebuli mniSvnelobis aRiareba demokratiul sazogadoebaSi mis 

meore datvirTvas – rogorc Tavisufali sajaro debatebis, WeSmaritebis 

miRwevis saSualebas ufro metad ukavSirdeba, vidre pirvels – rogorc 

pirovnebis TviTrealizaciis saSualebas. 

 

5. gamoxatvis Tavisuflebaze vrceldeba yvela is principi, romelic 

gamoiyeneba konvenciis im uflebebTan mimarTebaSi, romlebic sxva kanonier 

interesTa dasacavad SezRudvebs eqvemdebarebian. maT Sorisaa uflebaTa 

Sinaarsobrivi farglebis ganvrcobiTi, xolo SemzRudveli debulebebis – 

SezRudviTi ganmarteba, SezRudvis pirobebis daculobis Sesafaseblad 

mkacri kriteriumebis daweseba, agreTve, SezRudvis aucileblobis 

sarwmunod dasabuTebis moTxovna. amis miuxedavad, eWvgareSea, rom yvelaze 

ufro maRal standartebs strasburgis sasamarTlo swored gamoxatvis 

TavisuflebasTan mimarTebaSi gamoiyenebs.  

 

6. yvela is midgoma, romelic gamoxatvis TavisuflebaSi Carevis 

Sefasebisas gamoiyeneba, myar konceptualur safuZvelze ganisazRvreba. 

warmoSobis safuZvlisa da mizandasaxulobis mixedviT es midgomebi 

ZiriTadad sam mniSvnelovan sawyiss emyareba: 



518

midgomaTa erTi nawili asaxavs RirebulebaTa erTgvar ierarqias, 

romelic imisda mixedviT ganisazRvreba, Tu ramdenad adekvaturia 

gamoxatvis Tavisuflebis ganxorcielebis Sesabamisi SemTxveva im funqciisa 

Tu daniSnulebisa, romelic am Tavisuflebas demokratiul sazogadoebaSi 

ekisreba da rasac emyareba misi gansakuTrebuli mniSvnelobis aRiareba. 

Sesabamisad, gamoyenebuli midgomebi miznad isaxavs uzrunvelyos daculobis 

is xarisxi, romelic gamoxatvis Tavisuflebis Sesabamisi SemTxvevis 

RirebulebiT mniSvnelobas Seesatyviseba. 

midgomaTa meore nawili subsidiurobis principidan warmodgeba, 

adamianis uflebaTa dacvaze saerTaSoriso kontrolis specifikas asaxavs 

da mowodebulia suverenul saxelmwifoTa poziciebisadmi pativiscema 

Seuxamos saerTaSoriso kontrolis amocanebs. 

midgomaTa mesame nawils ki sakuTriv RirebulebaTa konfliqtebis 

samarTlebrivi buneba ganapirobebs da Sesabamisi interesebis harmonizaciasa 

da gawonasworebas emsaxureba.  

 

7. sxva kanonier interesTa dasacavad gamoxatvis Tavisuflebis 

SezRudvis aucileblobisa da Tanazomierebis Sefasebaze mTlianobaSi 

araerTi faqtori axdens gavlenas – Seexeboda Tu ara Sesabamisi ideebi Tu 

informacia sazogadoebrivi interesis sakiTxs; ra sferos miekuTvneboda 

isini; rogoria Sesabamis sferoSi erovnuli Sefasebis Tavisuflebis 

farglebi; vis mier an vis mimarT iyo gamoTqmuli kritika; rogori iyo 

informaciisa da ideebis Sinaarsi;O `faqtebis gadmocemas~ warmoadgenda 

Sesabamisi SemTxveva Tu `SefasebiT msjelobas~; rogori iyo auditoria, 

visac Seexeboda, vinc Seityo, an visTvisac gamiznuli iyo Sesabamisi ideebi 

Tu informacia; rogori iyo gamoxatvis forma, manera, viTareba; romel 

medias (beWdviTs Tu samauwyeblos) Seexeboda saqme; darRveuli iyo Tu ara 

`movaleobani da pasuxismgebloba~; rogori iyo Sesabamisi kanonieri 

interesisaTvis miyenebuli an potenciuri ziani, uflebaSi Crevis xasiaTi 

da xarisxi da sxva. es faqtorebi sxvadasxva mimarTulebiT gadaxrian 

balanss da maT safuZvelze yalibdeba saboloo daskvna gamoxatvis 

Tavisuflebis SezRudvis aucileblobisa da Tanazomierebis sakiTxebze. 

Tumca, zogierTi faqtoris gavlena ufro Zlieria da arsebiTi. 

 

8. strasburgis sasamarTlos praqtika mowmobs, rom faqtori, romelic 

yvelaze ufro xSirad ganapirobebs interesTa konfliqtSi gamoxatvis 

TavisuflebisaTvis prioritetis miniWebas, aris `sazogadoebrivi interesis 

sakiTxze sajaro diskusiaSi monawileoba~. sazogadoebrivi interesis 
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sakiTxebze ideebisa da informaciis Tavisufali brunvis, maT Sesaxeb 

sajaro debatebis sasicocxlo mniSvnelobis gamo, strasburgis 

sasamarTlosaTvis xSirad aris gadamwyveti, Seexeboda Tu ara Sesabamisi 

ideebi Tu informacia sazogadoebrivi interesis sakiTxs, ramdenad uSualo 

SemxeblobaSi iyo igi demokratiuli procesis normalur funqcionirebasTan 

da warmoadgenda Tu ara am procesSi `monawileobas~. gabedulad SeiZleba 

iTqvas, rom gamoxatvis Tavisuflebis ganxorcielebis yvela SesaZlo 

SemTxvevaTa Soris `sazogadoebrivi interesis sakiTxze sajaro debatebSi 

monawileobas~ yvelaze meti Sansi gaaCnia RirebulebaTa konfliqtSi 

prioritetis mosapoveblad da Zlieri medegoba SezRudvis sawinaaRmdegod. 

amave logikidan gamomdinare, adamianis uflebaTa evropul samarTalSi 

yvelaze ukeT daculia politikis sfero (gansakuTrebiT, xelisuflebis 

kritika) da presis Tavisufleba. SedarebiT naklebad aris daculi 

SemoqmedebiTi sfero. kidev ufro naklebad – komerciis sfero. amis 

TvalsaCinoebisaTvis imis aRniSvnac sakmarisia, rom Tu politikis sferoSi 

gamoxatvis Tavisuflebis SezRudvis gasamarTleblad mopasuxe saxelmwifos 

SezRudvis `mwvave sazogadoebrivi saWiroebisa~ da misi `Sesabamisi da 

sakmarisi safuZvlis~ dasabuTeba moeTxoveba, komerciis sferoSi ki 

sakmarisad aris miCneuli mxolod imis damtkiceba, rom `SezRudva ar iyo 

aragonivruli~. 

 

9. presis Tavisuflebas evropuli sasamarTlo sasicocxlod 

mniSvnelovan rols miakuTvnebs demokratiul sazogadoebaSi, vinaidan 

swored misi meSveobiT xorcieldeba sazogadoebrivi interesis sakiTxebze 

sajaro diskusiebi. presisaTvis ideebisa da informaciis gadacema marto 

ufleba ki ara, movaleobac aris. garda amisa, is yvelaze ufro efeqtiani 

saSualebaa sazogadoebis mxridan informaciisa da ideebis miRebis 

Tavisuflebis uzrunvelyofisa. am Tvisebriobis gamo, presis Tavisufleba 

erTsa da imave dros gvevlineba rogorc individualur, ise sajaro 

interesad. presis Tavisuflebis idea, imis miuxedavad, calkeul 

JurnalistTa uflebebs Seexeba igi Tu presis instituciur 

damoukideblobas, Sors scildeba `gamoxatvis~, rogorc individualuri 

uflebis dacvis amocanas da gacilebiT ufro farTod – sazogadoebaSi 

misTvis saintereso sakiTxebze ideebisa da informaciis Tavisufali 

brunvisa da maTze Tavisufali diskusiis uzrunvelyofis konteqstSi 

moiazreba. amitom savsebiT kanonzomieria, rom presis Tavisuflebis 

SezRudva uCveulod wonad gamarTlebas moiTxovs. 
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presis Tavisuflebis xelSesawyobad evropuli sasamarTlo gamoiyenebs 

araerT princips, koncefciasa Tu doqtrinas; maT Sorisaa `gadaWarbebuli 

da provokaciuli gamonaTqvamebis gamoyenebis ufleba~, Jurnalisturi 

informaciis wyaroebis konfidencialobis dacva, `msusxavi efeqtis~ 

koncefcia, presis TavisuflebasTan mimarTebaSi saxelmwifosaTvis Zlieri 

pozitiuri valdebulebebis dakisreba, publikaciebis winaswari akrZalvis 

uaryofiTi Sefaseba da sxva. 

 

10. gamoxatvis Tavisuflebisagan ganuyofeli `movaleobebisa da 

pasuxismgeblobis~ koncefcia, romelic konvenciis me-10 muxls udevs 

safuZvlad da romelsac realuri Sinaarsi strasburgis sasamarTlos 

iurisprudenciam mianiWa, SesaniSnavad xsnis im `paradoqss~, rom 

demokratiis dasayrdeni – `gamoxatvis Tavisufleba~ SeiZleba konfliqtSi 

aRmoCndes demokratiuli sazogadoebis interesebTan, safrTxe Seuqmnas mas 

da SeizRudos misive dacvis mosazrebebiT. `movaleobebi da 

pasuxismgebloba~ strasburgis iurisprudenciaSi gaazrebul unda iqnes, 

rogorc gamoxatvis Tavisuflebis maRali standartiT daculobis 

gamawonasworebeli faqtori. Sesabamisad, moqmedebs Semdegi kanonzomiereba: 

rac metia Tavisufleba, miT ufro didia sxva kanonieri interesebis 

xelyofis riski; amitom, rac ufro didia aseTi riski, miT ufro metia 

Sesabamisi `movaleobani da pasuxismgebloba~; da, rac metia `movaleobebisa 

da pasuxismgeblobis~ darRvevis xarisxi, miT metia _ gamoxatvis 

Tavisuflebis SezRudvis gamarTlebulad miCnevis Sansi.  

`movaleobebisa da pasuxismgeblobis~ koncefcia asaxavs ufleba-

movaleobaTa erTianobasa da ganuyoflobas. am koncefcias Semdeg daskvnamde 

mivyavarT: RirebulebaTa konfliqtis dros gamoxatvis Tavisuflebis 

SezRudvis gamamarTlebeli safuZveli mxolod iqidan ki ar warmodgeba, 

rom dapirispirebuli Rirebuleba dacvas saWiroebs da gamoxatvis 

Tavisufleba aucileblad unda SeizRudos, radgan sxva gza ar aris, 

aramed, uwinaresad iqidan, rom Sesabamisi `movaleobebisa da 

pasuxismgeblobis~ darRveviT ganxorcielebuli gamoxatvis Tavisufleba 

moralurad da samarTlebrivad nakleb dacvas imsaxurebs. zogjer Tavad 

RirebulebaTa konfliqtis warmoSobac `movaleobebisa da pasuxismgeblobis~ 

darRvevis Sedegia. farTo gagebiT _ `movaleobani da pasuxismgebloba~ 

ekisreba yvelas, vinc gamoxatvis Tavisuflebas axorcielebs. viwro gagebiT 

– igi ukavSirdeba SemTxvevebs, rodesac subieqtTa mdgomareoba da statusi 

ganapirobebs maT specifikur movaleobebsa da pasuxismgeblobas. 
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`movaleobebisa da pasuxismgeblobis~ darRvevas ganekuTvneba gamoxatvis 

Tavisuflebis borotad gamoyeneba, romelic aucileblad gamoiwvevs mis 

saziano balanss, gansakuTrebiT ki maSin, rodesac saqme Seexeba mis 

ukidures gamovlinebebs – rasobrivi, religiuri, Tu sxvagvari siZulvilis 

gavrcelebas (hate speech) da Zaladobisaken waqezebas (incitment of violence). 
aseTi gamovlinebani SeiZleba SeizRudos ara marto konvenciis me-10 

muxlis me-2 punqtis, aramed me-17 muxlis safuZvelzec. 

 

11. balansis samarTlianobis gansazRvraze yovel saqmeSi arsebiT 

gavlenas axdens erovnuli Sefasebis Tavisuflebis are, romlis farglebzea 

damokidebuli, Tu ramdenad kritikuli iqneba evropuli sasamarTlo 

erovnuli Sefasebebisadmi da ramdenad gauwevs igi angariSs erovnuli 

xelisuflebis gadawyvetilebebs uflebis SezRudvis aucileblobis 

sakiTxSi. `erovnuli Sefasebis Tavisuflebisa~ da konvenciis, rogorc 

`cocxali instrumentis~ doqtrinebiT evropulma sasamarTlom SesaniSnavad 

uzrunvelyo konvenciis elastiuroba da qmediToba, _ kerZod is, rom 1950 

wels maSindel evropaSi miRebul aqts efeqtianad emoqmedna drosa da 

sivrceSi – sxvadasxva dros, sxvadasxva politikuri, kulturuli da 

samarTlebrivi tradiciebis mqone saxelmwifoebSi.  

`erovnuli Sefasebis Tavisuflebis doqtrina~, romelic evropulma 

sasamarTlom Tavisi iurisprudenciiT Seqmna, SesaniSnavad uzrunvelyofs, 

erTi mxriv, imas, rom uflebaTa dacvaze saerTaSoriso kontroli ar 

gadaizardos saxelmwifos suverenitetis darRvevaSi da, meore mxriv, imas, 

rom Tavidan iqnes acilebuli uflebaTa SezRudvis aucileblobis sakiTxSi 

araadekvaturi Sefasebebi evropuli sasamarTlos mxridan, romelic 

erovnuli xelisuflebisagan gansxvavebiT, naklebad icnobs adgilobriv 

realiebs. erovnuli Sefasebis Tavisuflebis doqtrinas, romelic asaxavs 

suverenitetis, subsidiurobisa da demokratiis principebs da arsebiTad 

saerTaSoriso kontrolis TviTSezRudvas gulisxmobs, strasburgis 

sasamarTlo gonivrulad iyenebs. igi mxolod im sferoebSi miakuTvnebs 

erovnul xelisuflebas Sefasebis Tavisuflebis farTo areals, romlebSic 

ar arsebobs erTiani evropuli koncefcia da standarti, sadac 

mniSvnelovania adgilobrivi specifikis gaTvaliswineba da `erovnuli 

mosamarTle ukeTes mdgomareobaSia gamoTqvas adekvaturi azri uflebis 

SezRudvis aucileblobis sakiTxze, vidre saerTaSoriso mosamarTle~. aseT 

sferoebad miCneulia erovnuli uSiSroebis, teritoriuli mTlianobisa da 

sazogadoebrivi usafrTxoebis, moralis dacvis sajaro interesebi, agreTve, 



522

komerciis sfero (profesiuli reklamis regulirebis CaTvliT); da rac 

Zalze sagulisxmoa, tele_ da radiomauwyeblobis licenzirebis sakiTxebi. 

farTo farglebi gamoxatvis sazianod xris balanss, vinaidan rac ufro 

farToa es farglebi, miT ufro msubuqia saxelmwifos tvirTi, gaamarTlos 

uflebis SemzRudveli RoniZieba. 

am saerTo kanonzomierebis miuxedavad, aSkarad gamoikveTa Semdegi: 

yvela im sajaro interess Soris, romelTa mimarTebaSic erovnuli 

Sefasebis Tavisufleba farToa, praqtikaSi, strasburgis sasamarTlo 

erovnul Sefasebebs yvelaze ufro xSirad maSin aniWebs prioritets, 

rodesac gamoxatvis Tavisufleba sazogadoebrivi moralis, maT Soris, 

religiuri moralis dasacavad izRudeba. SedarebiT iSviaTad – maSin, 

rodesac SezRudva erovnuli uSiSroebis an teritoriuli mTlianobis 

dacvas emsaxureba. rogorc Cans, erTi mxriv, es iqidan warmodgeba,  rom 

gamoxatvis Tavisufleba SedarebiT iSviaTad warmoSobs aSkara da realur 

safrTxes erovnuli uSiSroebisa Tu teritoriuli mTlianobisaTvis. meore 

mxriv, iqidan, rom Sesabamisi SemTxvevebi xSirad ukavSirdeba politikis 

sferos, romelic balanss gamoxatvis Tavisuflebis sasargeblod gadaxris. 

maSin, rodesac sazogadoebrivi moralisa da morwmuneTa religiuri 

grZnobebis Seuracxofa pirdapir Seexeba sazogadoebis mgrZnobiare nervs da 

iwvevs mSvidobis, harmoniisa da Semwynareblobis atmosferos darRvevas, 

romelTa arsebobac esoden mniSvnelovania demokratiul sazogadoebaSi. 

Cveni daskvniT, `erovnuli Sefasebis Tavisuflebis~ doqtrinis 

gamoyeneba araTu ar ewinaaRmdegeba konfliqtur RirebulebaTa samarTliani 

dabalansebis ideas, aramed piriqiT, xels uwyobs mis miRwevas. amitom ver 

gaviziarebT Sexedulebas, rom Sefasebis Tavisuflebis doqtrinis 

interpretacia yovelTvis sityvis Tavisuflebis sasargeblo mkacri 

prezumfciis mixedviT unda gadawydes. 

 

12. gamoxatvis Tavisuflebasa da reputaciis uflebas Soris 

RirebulebaTa konfliqtebs evropuli sasamarTlo Tavisive praqtikiT 

kargad damuSavebul e.w. `dasaSvebi kritikis~ koncefciis meSveobiT 

gadaWris, romlis farglebis gansazRvra damokidebulia kritikis obieqtis 

mdgomareobasa da Tavdacvis saSualebebze. rac ufro daucvelia pirovneba, 

miT ufro Zlieria saxelmwifos valdebuleba, daicvas misi reputacia. 

amitom, dasaSvebi kritikis farglebi yvelaze ufro farToa politikosebis 

mimarT, ufro naklebi – saxelmwifo moxeleTa mimarT; yvelaze naklebi – 

kerZo pirebTan mimarTebaSi. farglebis sifarTove Tu siviwrove 

ganisazRvreba imisda mixedviT, Tu rogoria Sesabamis kategoriis pirebTan 
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mimarTebaSi `faqtebis gadmocemisa~ da `SefasebiTi msjelobis~ 

SemTxvevebisadmi damokidebuleba. magaliTad, `konkretuli braldeba~ 

politikosTan mimarTebaSi mcire faqtobrivi safuZvlis warmodgenis 

SemTxvevaSic SeiZleba gamarTldes, danarCen SemTxvevaSi mas soliduri 

faqtobrivi safuZveli esaWiroeba. agreTve, SefasebiT gamonaTqvamebs 

politikosTan mimarTebaSi TiTqmis garantirebuli dacva aqvT 

uzrunvelyofili, kerZo pirebTan mimarTebaSi ki, SefasebiTi gamonaTqvamebic 

ki SeiZleba gadaWarbebulad iqnas miCneuli. sazogadod moqmedebs principi 

– rac ufro seriozulia braldeba, miT ufro meti gamarTleba esaWiroeba 

mas. 

damatebiTi faqtorebi, romlebic aseTi konfliqtis dros gamoxatvis 

Tavisuflebis sasargeblo balanss uwyobs xels, Semdegia: evropuli 

sasamarTlo midrekilia imisken, rom rTulad gasamijn viTarebaSi, sakiTxs, 

romelsac Seexeboda Sesabamisi idea Tu informacia miakuTvnos 

`sazogadoebrivi interesis mqone sakiTxis~ statusi; Sesabamisi gamonaTqvami 

ganixilos `SefasebiT msjelobad~ da ara `faqtebis gadmocemad~, xolo 

faqtebis SemTxvevaSi – dadgenilad miiCnios, rom subieqti 

keTilsindisierad moqmedebda da ara boroti ganzraxviT. swored am gziT 

axorcielebs strasburgis sasamarTlo imis uzrunvelyofas, rom 

`gamoxatvis Tavisuflebas hqondes sahaero sivrce, romelic mas esaWiroeba 

gadarCenisaTvis~. 

 

13. gamoxatvis Tavisuflebisa da reputaciis uflebis RirebulebaTa 

konfliqtebis gadaWris istoria mowmobs, rom, evropuli sasamarTlos 

pozicia ZiriTadad zomierad unda CaiTvalos. marTalia, arsebobs calkeul 

sakiTxebTan dakavSirebiT Camoyalibebuli midgomebi, romlebic erTi an 

romelime Rirebulebis sasargeblo balansis varaudis safuZvels iZleva, 

magram ar arsebobs winaswar myarad gansazRvruli savaldebulo 

prioritetebi. amis miuxedavad, viziarebT Sexedulebas, rom reputaciis 

ufleba zogjer usafuZvlod ewireba gamoxatvis Tavisuflebas; 

gansakuTrebiT es maSin xdeba, rodesac konfliqtSi `presis Tavisufleba~ 

monawileobs. vemxrobi imis gaTvaliswinebis aucileblobas, rom masobrivi 

informaciis saSualebebis komercializaciam Tanamedrove medias Seucvala 

buneba da igi zogjer mogebaze ufroa orientirebuli, vidre saWirboroto 

sakiTxebis Sesaxeb sazogadoebis swori informaciiT momaragebis 

idealistur miznebze. mosalodnelia, rom imaze, Tu rogori iqneba 

uaxloesi suraTi masmediis mier Tavisi rolis Sesrulebisa demokratiul 

sazogadoebaSi, damokidebuli iqneba, Seicvleba Tu ara evropuli 
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sasamarTlos myari midgomebi presis Tavisuflebis standartebis 

gansazRvraSi. 

naSromSi ar aris gaziarebuli Tvalsazrisi, rom reputaciis uflebis 

saziano balansis Camoyalibeba ganpirobebulia im faqtiT, rom `reputaciis 

ufleba~ ar aris konvenciiT calke uflebad gaTvaliswinebuli. 

 

14. strasburgis iurisprudenciiT jer ar aris mkveTrad gadawyvetili 

adamianTa jgufis difamaciasTan dakavSirebuli sakiTxebi. sasamarTlos jer 

ar gaucia zusti pasuxi kiTxvaze, Seesabameba Tu ara konvenciis me-10 

muxls adamianTa jgufis wevris ufleba, aRZras saqme difamaciis winaaRdeg, 

romelic Seexeba am jgufs mTlianad. Tumca, misi praqtikidan arapirdapir 

gamomdinareobs daskvna, rom evropuli sasamarTlo iziarebs Tvalsazriss, 

romlis mixedviTac, adamianTa jgufis savaraudo difamacia unda Seexebodes 

jgufis individualur wevrebs pirovnulad; Sesabasmisad, adamianTa jgufis 

savaraudo difamaciis dros individualuri reputaciis dasacavad sarCelis 

aRZvris ufleba am jgufis wevrisaTvis konvenciis me-10 muxlTan 

SeTavsebadad SeiZleba miviCnioT mxolod maSin, rodesac difamacia mis 

winaaRmdeg pirovnulad iyo mimarTuli. rogorc Cans, `socialuri 

koleqtiuri Rirsebis~ arseboba aRiarebuli ar aris. yovel SemTxvevaSi, 

gamoxatvis Tavisufleba mTlianad gadaswonis mas. 

 

15. evropuli sasamarTlos pozicias imis Sesaxeb, rom sasamarTlos 

avtoritetisa da miukerZoeblobis dacvis sferoSi saerTo-evropuli 

konsensusis miRweva SesaZlebelia, savsebiT viziarebT. amis miuxedavad, 

migvaCnia, rom am sferoSi adgilobrivi realobis gaTvaliswineba 

aucilebelia. sakiTxi, Tu ramdenad gamarTlebulia masobrivi informaciis 

saSualebebSi mimdinare sasamarTlo procesis gaSuqebis akrZalva, imisda 

mixedviT unda gadawydes, Tu rogoria mocemul saxelmwifoSi sasamarTlos 

damoukideblobis realuri standartebi. sadac es standartebi maRalia, 

aseTi gaSuqeba sasamarTloze gavlenis moxdenis nakleb safrTxes 

warmoSobs. magram sadac dabalia, aq evropul sasamarTlos gansakuTrebuli 

sifrTxile moeTxoveba. sasamarTlos damoukideblobisa da miukerZoeblobis 

SedarebiT dabali standarti impliciturad gulisxmobs sasamarTloze 

zegavlenis moxdenis safrTxes ara marto sazogadoebisa Tu masmediis, 

aramed xelisuflebis mxridanac. amitom, sadac xelisuflebis mxridan 

zegavlenis moxdenis safrTxe gamoricxuli ar aris, iq masmediis SezRudva 

SesaZloa yovelTvis gamarTlebuli ar iyos. piriqiT, `modaraje nagazis~ 
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rolis Sesruleba, SesaZloa swored aseT SemTxvevaSi aRmoCndes yvelaze 

ufro aqtualuri. 

 

16. erTgvar araTanmimdevrulobas wavawydiT rasobrivi, religiuri an 

sxvagvari siZulvilis gavrcelebisa Tu misTvis xelSewyobis 

SemTxvevebisadmi damokidebulebasTan dakavSirebiT. evropuli sasamarTlo 

(savsebiT kanonzomierad) miiCnevs, rom siZulvilis gavrceleba 

SeuTavsebelia demokratiuli sazogadoebisaTvis damaxasiaTebel 

SemwynareblobasTan. magram, misi damokidebuleba SedarebiT liberaluria 

iseTi SemTxvevebis mimarT, romlebic mxolod arapirdapir gulisxmobs 

aseTi Sexedulebebis gavrcelebaSi daxmarebas. aseT dros sasamarTlo 

JurnalistTa Tavisuflebis sasargeblo balanss miiCnevs samarTlianad. 

Cveni SexedulebiT, strasburgis sasamarTlo yovelTvis ar aris 

adekavaturad kritikuli im sakiTxis Sefasebisas, inawileben Tu ara 

Jurnalistebi rasistuli Sexedulebebis avtorTa `movaleobebsa da 

pasuxismgeblobas~. 

evropul sasamarTlos egebis, Tavisive debuleba imis Sesaxeb, rom 

konvenciis interpretaciisas adamianis uflebaTa sxva xelSekrulebani (maT 

Soris saerTaSoriso konvencia rasobrivi diskriminaciis yvela formis 

aRmofxvris Sesaxeb) mxedvelobaSi unda iqnes miRebuli, praqtikaSi ufro 

efeqtianad aamoqmedos. Sesabamis SemTxvevaSi erovnuli xelisuflebisaTvis 

Sefasebis Tavisuflebis farTo arealis mikuTvnebis gziT man xeli unda 

Seuwyos im valdebulebaTa Sesrulebas, romlebic maT adamianis uflebaTa 

sxva xelSekrulebebiT ekisrebaT. 

 

17. agreTve araTanmimdevruloba gamovlinda siZulvilis gavrcelebisa 

da Zaladobisaken waqezebis SezRudvis dasabuTebisas. aseTi SezRudva 

zogjer konvenciis me-10 muxlis me-2 punqtis safuZvelze xorcieldeba, 

zogjer – me-17 muxlisa, xolo zogjer – me-17 muxli me-10 muxlis me-2 

punqtis darRvevis dasabuTebis gamaZlierebel argumentad aris 

moSveliebuli. Cveni SexedulebiT, kvalifikaciebis aseTi nairgvaroba 

arTulebs imis zustad warmodgenas, Tu rogori `gamoxatva~ ewinaaRmdegeba 

gamoxatvis Tavisuflebis fuZemdeblur gagebas da ra ar imyofeba namdvilad 

konvenciis me-10 muxlis moqmedebis sferoSi. aseT aRrevas (samarTlebriv 

gaurkvevlobas) ar unda iwvevdes is garemoeba, rom konvenciis me-17 muxlis 

daniSnuleba konvenciaSi gaazrebulia, rogorc `bolo, ukanaskneli 

saSualeba~ konvenciis uflebebis borotad gamoyenebis SesazRudad. 
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18. xarvezebi SeiniSneba gamoxatvis Tavisuflebis SezRudvis pirobis – 

`aucilebeli demokratiul sazogadoebaSi~ dasabuTebis logikaSi. zogjer 

es imiT gamoixateba, rom aRreulia saxelmwifos mxridan uflebaSi `Carevis 

aucileblobisa~ da `Carevis Tanazomierebis~ Sefasebani (xan `Carevis 

aucileblobis~ Sefaseba STanTqavs `Carevis Tanazomierebis~ Sefasebas, xan 

ki – piriqiT); zogjer Secvlilia `mwvave sazogadoebrivi saWiroebisa~ da 

misi `Sesabamisi da sakmarisi safuZvlis~ Sefasebis fokusi da igi 

koncentrirebulia ara uflebaSi Carevis aucileblobaze, aramed mxolod 

Sesabamisi SemzRudveli RonisZiebis aucileblobaze, rac arTulebs imis 

naTlad warmodgenas, arsebobda Tu ara saerTod uflebebSi Carevis 

safuZveli da gaaCnda Tu ara saxelmwifos legitimuri ufleba, emoqmedna 

uflebis SezRudvis mimarTulebiT. garda amisa, aseTi calmxrivi analizi 

`Tanazomierebis Sefasebas~ an formalur xasiaTs aZlevs, anda saerTod 

zedmets xdis. iseTi SemTxvevebicaa, rodesac `Carevis Tanazomiereba~ 

mxolod sasjelis zomis, jarimisa Tu zianis anazRaurebis odenobis 

mixedviT ganisazRvreba da ara sakuTriv ZiriTadi SemzRudveli RonisZiebis 

mixedviT. naSromSi uaryofiTad aris Sefasebuli evropuli sasamarTlos 

iseTi praqtika, rodesac SezRudvis `aucilebloba demokratiul 

sazogadoebaSi~ mxolod uflebis SemzRudveli RonisZiebis 

araTanazomierebiT ganisazRvreba, imgvarad, rom ar xdeba SezRudvis 

aucileblobis `mwvave sazogadoebrivi saWiroebis~ dasabuTeba da piriqiT; 

rodesac `Carevis aucileblobisa~ da `Carevis Tanazomierebis~ Sefaseba 

erTdroulad xdeba, erTsa da imave garemoebebs efuZneba da gaigivebulia; 

agreTve, rodesac CarevisaTvis aucilebeli `mwvave sazogadoebrivi 

saWiroebis~ ararsebobis dadgenis Semdeg mainc grZeldeba SezRudvis 

`Tanazomierebis~ kriteriumiT Sefaseba; da, rodesac `Tanazmierebis 

Sefaseba~ ar moicavs yvela komponents da Semofarglulia mxolod 

zogierTi maTganiT. Cveni SexedulebiT, aseTi `dasabuTeba~ ewinaaRmdegeba 

evropuli sasamarTlos sxva ganCinebebs, sadac dasabuTebis swori da 

bunebrivi logika darRveuli ar aris; rac mTavaria, igi arTulebs 

gamoxatvis TavisuflebaSi Carevis aucileblobisa da Tanazomierebis 

safuZvlebis naTlad warmodgenas. 

 

19. adamianis uflebaTa evropuli sasamarTlos precedentuli 

samarTlis debulebebi, maT Soris, gamoxatvis Tavisuflebis sferoSi, Tu 

maT pirdapir gavigebT, xSirad ewinaaRmdegebian erTmaneTs. magram aseTi 

winaaRmdegoba moCvenebiTia. yovelive amis mizezi sakuTriv `precedentuli 

samarTlis~ qmnadobis specifikaa – erTi mxriv is, rom precedentuli 
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samarTlis debulebebi, pozitiuri normebisagan gansxvavebiT, yovelTvis 

Sesabamisi saqmis faqtobriv da iuridiul konteqsts emyareba; amitom maTi 

brmad gamoyeneba sxva saqmeebSi dauSvebelia da Sesabamis saqmeTa faqtobrivi 

da samarTlebrivi konteqstebis Sedarebas saWiroebs. meore mxriv ki is, 

rom xSirad precedentuli samarTlis debulebebis mizandasaxuloba 

mxolod saerTo suliskveTebis, ama Tu im sakiTxSi saerTo midgomis 

damkvidrebaa da ara myari da savaldebulo principebis gansazRvra. amitom 

maTi gamoyeneba sxva saqmeebSi sifrTxilesa da gonivrulobas moiTxovs da 

mxolod maTi mizandasaxulobis garkvevis gziT unda gadawydes. 

zemoaRniSnulidan gamomdinare, precedentuli samarTlis debulebebis 

`savaldebulobas~ zogjer pirobiTi xasiaTi aqvs. 

swored xedvis aseTi kuTxiT Sefasebis Sedegad davaskvniT, rom 

gamoxatvis Tavsuflebis sferoSi strasburgis sasamarTlos erT-erTi 

yvelaze ufro cnobili da xSirad citirebadi debuleba imis Sesaxeb, rom 

konvencia moicavs sxvisTvis `Seuracxmyofeli, gamaognebeli da 

SemaSfoTebeli~ ideebisa Tu informaciis gavrcelebas, ar unda gavigoT 

imgvarad, rom konvencia icavs `sxvisi Seuracxyofis, gaognebisa Tu 

SeSfoTebis uflebas~; es debuleba mxolod saerTo suliskveTebis 

maCvenebelia da ara mzamzareuli formula meqanikuri gamoyenebisaTvis. igi 

imas ki ar gansazRvravs, Tu ra `unda iyos~ yovelTvis daculi, aramed 

imas, Tu ra `SeiZleba iyos~ daculi da gvixsnis, rom TviT sxvisTvis 

Seuracxmyofeli, gamaognebeli da SemaSfoTebeli ideebisa da informaciebis 

gavrcelebac ki SeiZleba gamarTlebulad Sefasdes da rom es Tvisebebi 

sruliadac ar aris sakmarisi safuZveli maT SesazRudad. aseTive frTxil 

midgomas saWiroebs debuleba JurnalistTa mxridan `gadaWarbebisa da 

provokaciis~ uflebis Sesaxeb da sasamarTlos zogierTi sxva ganmarteba. 

 

20. naSromSi strasburgis sasamarTlos precedentuli samarTlis 

safuZvelze gaazrebulia `samarTliani balansis~ koncefciis Teoriuli 

aspeqtebi da gakeTebulia daskvna, rom konfliqtur interesebs Soris 

`samarTliani balansis~ miRweva, maTi dabalanseba da gawonasworeba aramc 

da aramc ar gulisxmobs konkurentul RirebulebaTa daculobis xarisxis 

gaTanabrebasa da interesebis ariTmetikul dabalansebas; rom balansi 

`samarTliani~ SeiZleba iyos maSinac, rodesac individualur uflebas 

mieniWa sruli upiratesoba sajaro interesis an sxva pirTa uflebebis 

sasargeblod, da maSinac, rodesac uflebaSi yvelaze ufro seriozuli 

Carevac gamarTlebulad iqna miCneuli. amdenad, raki winaswari formula 

`samarTliani balansis~ miRwevisa ar arsebobs da igi konkretuli saqmis 
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garemoebebisda mixedviT ganisazRvreba, moqmedebs principi, romelsac 

pirobiTad `dinamikuri balansi~ SeiZleba ewodos, ramdenadac 

dapirispirebul RirebulebaTa pirobiT, virtualur sasworze 

samarTlianobis simZimis centri xan erT mxaresaa da xan meore mxares. 

samarTliani balansis idea konvenciis 41-e muxlis safuZvelze 

`samarTliani dakmayofilebis~ gansazRvraSic aisaxeba. zogjer iseTi 

rTulia dapirispirebuli interesebis samarTliani dabalanseba da 

gawonasworeba, rom evropuli sasamarTlo, calkeul SemTxvevebSi, 

konvenciis darRvevis aRiarebisa da samarTliani dakmayofilebis miniWebis 

sxva pirobebis arsebobis (magaliTad, momCivnis mier zianis sakompensaciod 

moTxovnili Tanxis dasabuTebis) miuxedavad, uars ambobs momCivnisaTvis 

konvenciis darRveviT miyenebuli moraluri zianis materialur 

anazRaurebaze da sakuTriv konvenciis darRvevis aRiarebis faqts Sesabamis 

SemTxvevaSi sakmaris `samarTlian dakmayofilebad~ miiCnevs. Cveni 

dakvirvebiT, es uwinaresad ukavSirdeba momCivnis mxridan gmoxatvis 

TavisuflebisaTvis Tanaarsi `movaleobebisa da pasuxismgeblobis~ iseT 

darRvevas, romelic Sesabamis garemoebebSi ar aRmoCnda sakmarissi 

gamoxatvis Tavisuflebis saziano balansis gasamarTeblad. 

naSromSi `samarTliani balansis~ koncefcia gaazrebulia SezRudvis 

pirobis _ `aucilebeli demokratiul sazogadoebaSi~ mimarTebaSic. Cveni 

daskvniT, maTi Sinaarsi erTi da igive Tvisebriobis gamomxatvelia 

(SezRudvis piroba _ `aucilebeli demokratiul sazogadoebaSi~ 

imavdroulad warmoadgens `samarTliani balansis~ probasac: Tu SezRudva 

aucilebeli iyo demokratiul sazogadoebaSi, es imas niSnavs, rom SezRudva 

samarTliani da gonivrulia); maT Soris gansxvaveba is aris, rom 

`samarTlianoba~ arsia, misaRwevi mizani, xolo _ `aucilebeli 

demokratiul sazogadoebaSi~ ki – aseTi samarTlianobis miRwevis 

saSualeba, iseTi Sefasebis kriteriumi, romlis gamoyeneba am miznis 

miRwevas emsaxureba. Tumca, Cveni SexedulebiT, interesTa samarTliani 

dabalansebis TvalTaxedva umTavresad mainc `Carevis Tanazomierebis~ 

SefasebaSi aisaxeba. 

 

21. adamianis ZiriTad uflebaTa sferoSi universalur da regionul 

saerTaSoriso samarTlebriv aqtebTan (adamianis uflebaTa amerikuli 

konvencia, adamianisa da xalxis uflebaTa afrikuli qartia, evropis 

kavSiris qartia ZiriTadi uflebebis Sesaxeb) adamianis uflebaTa evropuli 

konvenciis Sedarebisa da Sejerebis Sedegad gamoikveTa ori garemoeba, 

romelTa safuZvelze, Tuki strasburgis iurisprudencia ar iqneboda 
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mxedvelobaSi miRebuli, SeiZleboda gakeTebuliyo daskvna, rom evropuli 

konvencia gamoxatvis Tavisuflebis daculobis ufro nakleb garantiebs 

Seicavs, vidre sxva aqtebi. pirveli garemoeba isaa, rom evropuli konvencia 

sxva aqtebisagan gansxvavebiT, saxeldebiT ar iTvaliswinebs zogierT 

uflebas, magaliTad, informaciis moZiebis uflebas (the right to seek 
information), `Sepasuxebis uflebas~ im pirisaTvis, vinc dazaralda ama Tu 

im mediis saSualebiT gavrcelebuli ideebisa Tu informaciisagan; 

sagangebod ar miuTiTebs imaze, rom me-10 muxli icavs yvela saxis (`all
kinds~) informaciasa da ideebs; meore garemoeba ki is gaxlavT, rom 

evropuli konvencia iTvaliswinebs yvelaze ufro vrcel CamonaTvals im 

kanonieri interesebisa, romelTa sasargeblodac gamoxatvis Tavisufleba 

SeiZleba SeizRudos. amasTan dakavSirebiT Cveni azri isaa, rom zogierTi 

`nakli~ strasburgis iurisprudenciiT aris `gamosworebuli~. xolo 

SezRudvis gamamarTlebel kanonier mizanTa vrceli CamonaTvali ki 

(sasamarTlos praqtikis gaTvaliswinebiT), TavisTavad, gamoxatvis 

TavisuflebaSi eqscesiuri Carevis winapirobad ki ar gvevlineba, aramed 

sajaro interesebis saTanadod gaTvaliswinebis, maTi gonivruli da 

samarTliani dabalansebis samarTlebriv garantiad. amitom, saboloo jamSi, 

migvaCnia, rom evropuli konvenciiT dadgenili gamoxatvis Tavisuflebis 

Sinaarsi da farglebi Seesabameba adamianis ZiriTad uflebaTa sferoSi 

rogorc gaeros, ise sxva regionul saerTaSoriso-samarTlebriv aqtebs da 

maT Soris principuli sxvaoba ar aris. 

rac Seexeba imas, rom sxva aqtebisagan gansxvavebiT, evropuli 

konvenciis me-10 muxli pirdapir ar krZalavs omis propagandasa da 

siZulvilis waqezebas, praqtikiT es `naklic~ aris gamosworebuli; isini 

faqtobrivad arasodes sargebloben realuri dacviT. amis miuxedavad, 

vinaidan isini demokratiis antiTezas warmoadgenen, migvaCnia, rom 

konvenciis me-10 muxlis moqmedebis farglebSi maTi Tundac formalurad 

moqceva gamarTlebuli ar aris. 

Tumca, imis gaTvaliswinebiT, rom adamianis uflebaTa evropuli 

kovnencia iyo msoflioSi pirveli saerTaSaoriso-samarTlebrivi aqti, 

romelmac uflebaTa koleqtiuri aRsrulebis qmediTi regionuli meqanizmi 

Seqmna, sxva Sesabamis aqtebTan mimarTebaSi misi metismetad kritikuli 

ganxilva arc ki migvaCnia gamarTlebulad. ufro metic. adamianis uflebaTa 

evropuli konvenciis samarTalma Zlieri biZgi misca sxva regionuli 

samarTlebrivi sistemebis Camoyalibebasa da ganviTarebas. starsburgis 

iurisprudenciiT Seqmnilma koncefciebma, doqtrinebma Tu principebma didi 

gavlena iqonia maTze. amis erT-erT TvalsaCino dasturad isic gvesaxeba, 
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rom `Tanazomierebis~ kriteriumi, romliTac mTlianad gamsWvalulia 

adamianis uflebaTa evropuli konvenciis samarTali, sakuTriv konvenciasa 

da mis oqmebSi naxsenebic ki ar aris; maSin rodesac, ZiriTadi uflebebis 

Sesaxeb evropis kavSiris qartia (ueWvelia, rom swored starsburgis 

iurisprudenciis gavleniT) masze saxeldebiT miuTiTebs. dRevandeli 

msoflios Zlieri integraciis viTarebaSi es sistemebi, mosalodnelia, rom 

ufro da ufro dauaxlovdebian erTmaneTs. amitom, Tanamedrvoe pirobebSi, 

gacilebiT ufro aqtualurad gvesaxeba maTi urTierTqmedebis xasiaTsa da 

tendenciebze dakvirveba, vidre, saerTo, farTo konteqstis 

gauTvaliswineblad, am sistemebSi damkvidrebuli calkeuli midgomebisa Tu 

poziciebis oden konstatacia. 

 

22. gamoxatvis Tavisuflebis sferoSi adamianis uflebaTa evropuli 

samarTlisa da aSS-s konstituciuri samarTlis SedarebiTma analizma 

daadastura, rom maT Soris gacilebiT metia msgavseba, vidre gansxvaveba; 

orivegan aRiarebulia gamoxatvis Tavisuflebis ganuzomeli mniSvneloba 

demokratiul sazogadoebaSi; erTgvarovania is kanonieri interesebi, 

romelTa sasargeblodac dasaSvebad aris miCneuli misi SezRudva; orivegan 

principulia SezRudvis gamarTlebulobis wonadi dasabuTebis moTxovna; 

erTgvarovania is sferoebi, sadac gamoxatvis Tavisufleba gansakuTrebuli 

dacviT sargeblobs (igulisxmeba politikis sfero da presis Tavisufleba); 

erTgvarovnad aris diferencirebuli difamaciuri gancxadebebisadmi 

damokidebuleba imisda mixedviT, Tu vis Seexeba is da a.S. amis miuxedavad, 

Cveni Sexeduleba isaa, rom aSS-is konstituciis pirveli damatebis 

safuZvelze gamoxatvis Tavisuflebas ufro Zlieri dacva aqvs 

uzrunvelyofili (sxva saqmea, aris Tu ara is yovelTvis gamarTlebuli), 

vidre evropuli konvenciis safeZvelze. Cveni SexedulebiT, `aSkara da 

realuri safrTxis~ amerikuli kriteriumis gamoyeneba daculobis ufro 

maRal standarts uzrunvelyofs, vidre evropuli kriteriumi _ 

`aucilebeli demokrtiul sazogadoebaSi~. daculobis maRali standartis 

yvelaze ufro naTeli dadasturebaa difamaciis saqmeebSi mtkicebis 

tvirTis mosarCeleze dakisreba, ufro liberaluri damokidebuleba 

rasobrivi Tu sxvagvari Seuwynareblobis sxvadasxva gamovlinebebisadmi da 

maTi SezRudvis dasaSvebuloba mxolod kanonsawinaaRmdego moqmedebaTa 

Cadenis, anda zianis sxvagvarad miyenebis aSkara da realuri safrTxis 

pirobebSi. 

savsebiT viziarebT Sexedulebas, rom rasobrivi, erovnuli, religiuri 

Tu sxvagvari Seuwynareblobis gamovlinebis mimarT evropuli sasamarTlosa 
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da saerTod evropuli konvenciis xelSemkvrel saxelmwifoebSi 

damkvidrebuli SedarebiT mkveTri poziciebi da Seuguebloba nakarnaxevia 

totalitarizmisa da genocidis tragikuli evropuli gamocdilebiT. aseTi 

midgomebi savsebiT gamarTlebulad unda CaiTvalos, rogorc TavisTavad, ise 

zemoaRniSnul konteqstSi. 

 

23. evropaSi e.w. `sammagi iurisdiqciis~ viTarebis gaanalizebis Sedegad 

mivediT daskvnamde, rom evropaSi adamianis ZiriTad uflebaTa sferoSi sami 

samarTlebrivi sistemis Tanaarseboba warmoSobs problemas adamianis 

uflebaTa dacvis efeqtianobisa da samarTlebrivi garkveulobis 

TvalsazrisiT, maT Soris, adamianis uflebaTa evropuli sasamarTlosa da 

marTlmsajulebis evropuli sasamarTlos kompetenciaTa gamijvnis sakiTxSi. 

aRmoCnda, rom es ori sasamarTlo cdilobs ar SeiWras erTmaneTis 

uflebamosilebaSi, raTa Tavidan aicilon aRreva da paralelizmi; es ki 

adamianis uflebaTa sazianod moqmedebs. luqsemburgis sasamarTlo 

upiratesad sakiTxebs ganixilavs sabazro Tavisuflebebis WrilSi da ara 

imavdroulad adamianis ZiriTad uflebaTa WrilSi; gaurbis im sakiTxebze 

daskvnis gamotanas, dairRva Tu ara konvenciis me-10 muxliT 

gaTvaliswinebuli esa Tu is ufleba. rac Seexeba evropul sasamarTlos, 

misi damokidebuleba da poziciebi droTa ganmavlobaSi icvleboda. 

evropuli konvenciis organoebi saCivrebs gaerTianebis samarTlisa da 

gadawyvetilebebTan dakavSirebiT acxadebdnen miuReblad ratione personae-s 
an ratione materiae-s wesebTan SeuTavsebadobis safuZvliT. amjerad, Sesabamis 

SemTxvevebSi gamoiyeneba `aSkara usafuZvlobis~ motivi, da es eyrdnoba 

`alternatiuli dacvis gonivruli saSualebebis~ arsebobis (igulisxmeba 

evropis kavSiris samarTali) prezumfcias. Tavad es prezumfcia ar 

ganixileba uciloblad, Tuki saqmis garemoebebi metyveleben ZiriTadi 

uflebebis aSkara darRvevaze. aRiarebulia, rom konvenciis xelSemkvreli 

saxelmwifoebi evropis kavSirSi gaerTianebiT da misTvis uflebamosilebis 

gadacemiT ar Tavisufldebian konvenciis safuZvelze pasuxismgeblobisagan, 

Tu maTi moqmedeba gaerTianebis samarTlis gamoyenebis procesSi arRvevs 

konvencias. dResdReobiT SeiniSneba aSkara tendencia, rom yvela im saCivris 

misaRebobis sakiTxi, romlebic pirdapir Tu arapirdapir Seexeba evropis 

kavSirs, daeqvemdebareba strasburgis sasamarTlos mxridan imis Sefasebas, 

Tu ramdenad efeqtianad icavs gaerTianebis samarTali da praqtika Sesabamis 

uflebas. TiTqmis erTsulovania azri imis Sesaxeb, rom kavSiris wevri 

qveynebi, koleqtiurad Tu calke, pasuxismgebelni arian adamianis uflebaTa 

evropuli konvenciis safuZvelze. gakeTebulia daskvna, rom dRes ukve 
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sruliad aSkaraa ara marto strasburgis iurisdiqciis gafarToebis 

saWiroeba adamianis uflebaTa sferoSi evropis kavSiris samarTlebriv 

sistemasTan mimarTebaSi, aramed isic, rom am nabijis gadasadgmelad ukve 

momwifebulia niadagi. 

viziarebT mosazrebas, rom `sammagi iurisdiqciis~ viTarebiT Seqmnili 

`samarTlebrivi gaurkvevlobis~ Tavidan acilebis yvelaze ufro efeqtian 

gzas warmoadgens evropis kavSiris evropuli konvenciis xelSemkvrel 

mxared gaxdoma. Sesabamisad, mowonebulia konvenciis me-14 oqmis pozicia, 

romelmac kari gauxsna evropis kavSirs.  

 

24. adamianis uflebaTa evropul samarTalSi mizezobrivi kavSiris 

koncefciis gamoyenebadobis aqtualurobis sakiTxze Cveni daskvnebi 

Semdegia: 

a) mizezobrivi kavSiris koncefciis roli konvenciis nebismieri 

uflebis darRvevis aRiarebaSi Seucvlelia, vinaidan konvenciis 

darRvevisaTvis xelSemkvreli saxelmwifos saerTaSoriso-samarTlebrivi 

pasuxismgebloba eyrdnoba mxolod da mxolod mizezobriv kavSirs 

saxelmwifos mxridan uflebis dacvis negatiuri an pozitiuri 

valdebulebis Seusruleblobasa da uflebis darRevas Soris. 

b) aseve Seucvlelia `mizezobrivi kavSiris~ roli konvenciiT 

dawesebuli garkveuli pirobebis Semowmebisas, maT Soris im uflebaTa 

SezRudvis gamarTlebulobis Sefasebisas, romelTa mimarTebaSi konvencia 

iTvaliswinebs Semzudvel pirobebs, romlebic SefasebiTi kategoriebiTaa 

aRwerili (`aucilebeli~, `mkacrad aucilebeli~, `absoluturad 

aucilebeli~, `aucilebeli demokratiul sazogadoebaSi~). 

konvenciis me-10 muxlis gamoyenebasTan dakavSirebiT Seqmnili 

sasamarTlo praqtikis analizis safuZvelze gakeTebuli Cveni daskvna isaa, 

rom `mizezobrivi kavSiris~ gamoyeneba aucilebelia gamoxatvis 

Tavisuflebis SezRudvis dasabuTebis samive etapze: – marTlac 

emsaxureboda Tu ara uflebaSi Careva dasaxul kanonier mizans (I) da iyo 

Tu ara Careva `aucilebeli~ (II) da `Tanazomieri~ (III). 

g) adamianis uflebaTa evropuli samarTalSi mizezobrivi kavSiris 

gamoyenebadobis gamWolma analizma daadastura, rom adamianis uflebaTa 

dacvaze saerTaSoriso kontrolis ganxorcielebis procesSi mizezobrivi 

kavSiris gansxvavebuli mimarTebebi moicaven rogorc sinamdvilis, ise 

hipoTetur sferos, rogorc faqtobriv, ise samarTlebriv garemoebebs; 

gansxvavebul mimarTebebSi SeiZleba (da unda) iqnes gamoyenebuli 

mizezobrivi kavSiris rogorc minimalisturi, ise maqsimalisturi gageba; 
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xolo Tavad es sakiTxi ki saRi azris mixedviT unda gadawydes problemis 

iuridiuli bunebis, dasabuTebis mizandasaxulobisa da, rac mTavaria, 

Sesabamis SemTxvevaSi samarTlebrivi mizanSewonilobis mixedviT.  

 

 

EVA GOTSIRIDZE 

FREEDOM OF EXPRESSION 

WITHIN THE CONTEXT OF FAIR BALANCE OF CONFLICTING 
VALUES 

(According to the European Convention on Human Rights and the 
Jurisprudence of the European Court of Human Rights) 

CONCLUSIVE PROVISIONS 

1. The idea of freedom of expression must be judged in relation to the idea 
of freedom of an individual. The problem of balancing freedom of expression with 
other interests is ancient as the origin of the idea of freedom of an individual itself. 
The coexistence of human beings and their organization into states have provided an 
objective basis for limiting the freedom of an individual. Even the most democratic 
definitions of "freedom" underline its non-absoluteness. The principle that "freedom 
means the right to do anything that does not inflict harm to another" entails that any 
freedom, including freedom of expression, calls for harmonization with other interests 
and peaceful coexistence. As value conflicts are inevitable, the way out of the 
dilemma in a democratic society is one – fair balance of values. That's why the 
position of the European Court of Human Rights is quite reasonable and justified as it 
sets reaching a fair balance between conflicting interests as the core objective of the 
European Convention on Human Rights and the European Court.

2. Although freedom of expression has evolved differently in different 
European countries, the conceptual framework on which its recognition was based 
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was common – the opinions on the essence, importance and role of the freedom as 
well as on its extents in relation to other lawful interests. The Case Law of the 
European Court of Human Rights shows that it has built on the common European 
traditions and experience.

3. Resolving a conflict of values involving freedom of expression is a 
daunting challenge. On the one hand, there is a certain presumption of attaching 
priority to freedom of expression. However, on the other hand, such presumption is 
not always justified. Due to its ontological nature, freedom of expression has a strong 
propensity to intervene into other interests. It often appears in the role of "an 
aggressor" and the gravity of the damage it has inflicted or may inflict empowers the 
state to intervene into it. Thus, subjection of freedom of expression to “formalities”, 
“conditions”, “restrictions” or “penalties” is mainly accounted for by its "provocative 
nature" .

4. If there is a conflict with other lawful interests, the presumption of 
attaching priority to freedom of expression is based on its dual implication – it is not 
only a value as such but also an instrument to safeguard other values. It is the means 
for not only self-realization and development of an individual but also for 
accomplishing the truth inasmuch as it is by virtue of freedom of expression that open, 
free discussions on the issues of public concern, a necessary component of a 
democratic political process, are made possible. Consequently, the dual implication of 
freedom of expression produces a dual value. Therefore, logical is not only the 
European Court's reference to it as a foundation of a democratic society and a 
precondition for its development but also the fact that whenever a conflict of values is 
involved, the priority of this individual right of dual value has a solid and serious 
basis. However, recognition of a special importance of freedom of expression in a 
democratic society is more related to its other implication – an instrument guarantee 
free public debates and accomplish the truth – than to the first one – an instrument for 
self-realization of an individual.  

5. Freedom of expression is subject to all the principles applying to the 
rights under the Convention, which are subject to limitations in favor of other 
legitimate interests, among them  - a broad interpretation of the scopes of rights and a 
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narrow interpretation of restricting provisions, imposition of strict criteria for 
evaluation of the observance of grounds for restriction, and a requirement to 
convincingly establish the necessity for limitation. Nevertheless, it is beyond question 
that the European Court applies the highest standards in relation to freedom of 
expression.

6. All the approaches employed in evaluating the interference into freedom 
of expression are measured against rigid conceptual principles. According to the basis 
for origin and the purpose to be served, these approaches are mainly built on three 
important principles:  

One part of approaches reflects a certain hierarchy of values that is defined 
according to how adequate the given case of realization of freedom of expression is to 
the task or purpose that the freedom has in a democratic society and on which the 
recognition of its great importance is based. Consequently, the approaches that are 
employed are aimed at guaranteeing the degree of protection that corresponds to the 
value significance of the given case of implementation of freedom of expression.  

The second set of approaches is based on the principle of subsidiarity, reflecting 
the specifics of international control over human rights and being designed to 
harmonize respect for the positions of sovereign states with the objectives of 
international control.

The third set of approaches is based on the legal nature inherent to conflict of 
values themselves and is intended to harmonize and balance the interests involved.        

7. Overall, there are a number of factors influencing the evaluation of the 
necessity for and reasonableness of restricting freedom of expression to safeguard 
other legitimate interests – whether the expression involved an issue of public interest 
(concern); what sphere it falls within; what the margin of appreciation is in the given 
sphere; who expressed criticism and against whom; what the content of information 
and ideas was; whether it was a "statement of facts" or "value judgment"; what was 
the target auditorium, the audience concerned by or learning the given ideas or 
information; what the form, manner or situation of expression was;  which media 
(printed or broadcasting) was concerned; whether "duties and responsibilities" were 
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violated; what the damage, whether inflicted or potential, was; what the character or 
extent of intervention into a right, etc was. These factors shift the balance to different 
sides and provide the basis for a final opinion on the necessity for and proportionality 
of restricting freedom of expression. However, the influence of some factors is much 
stronger and more substantial.  

8. The Case Law of the European Court shows that the factor for which 
priority is most often attached to freedom of expression in a conflict of interests is 
"participation in a public debate on the matter of public concern". On account of the 
vital importance the free exchange of ideas and information on the matters of public 
concern and of public debates of such issues, it is often decisive for the European 
Court whether the expressed idea involved an issue of public concern, how directly it 
was related to the normal operation of a democratic process and whether it constituted 
"participation" into such process. It can be said with certainty that of all the possible 
cases of implementation of freedom of expression "participation in a public debate on 
the issue of public concern" has the greatest chance to gain priority in a conflict of 
values and the strongest resistance to restriction.  

Proceeding from the same logic, the political sphere (particularly, government 
criticism) and freedom of press are best protected in the Convention Law. The sphere 
of artistic expression is relatively less and the sphere of commerce – much less 
protected. To illustrate this, suffice is to mention that to justify restriction of freedom 
of expression in politics, the respondent state is required to establish "pressing social 
needs" and its "relevant and sufficient basis" for restriction. In the sphere of commerce 
it is enough to prove that "restriction was not unreasonable".

9. The European Court gives a vitally important roles to freedom of press in 
a democratic society as it is trough it that public discussions of the issues of public 
concerns are made possible. Imparting ideas and information for the press is not only 
the right but also the duty. Besides, it is one of the most effective ways to ensure 
freedom of obtaining information and ideas for the public. For this reason, freedom of 
press is both an individual and a public interest. The idea of freedom of press 
irrespective of whether it concerns the rights of an individual journalist or an 
institutional independence of the press transcends the objective of protecting “freedom 



537

of expression" as an individual right and assumes a much wider implication – ensuring 
a free flow of ideas and information on matters of its interest and a free discussion of 
such matters. Therefore, it stands to reason that restricting freedom of press requires 
an unusually weighty justification.  

To promote freedom of press, the European Court employs a number of 
principles, concepts and doctrines, including "the right to use exaggerated and 
provocative expressions", protection of the confidentiality of the sources of 
journalistic information, the concept of "a chilling effect", assigning positive 
obligations to the state in connection with freedom of press, negative evaluation of 
pre-censorship of publications, etc.

10.  The concept of "the duties and responsibilities" inherent to freedom of 
expression that serves as the basis for Article 10 of the European Convention and to 
which the jurisprudence of the European Court of Human Rights has attached a real 
significance, perfectly opens "the paradox" that the foundation of democracy – 
"freedom of expression" may come into conflict with and prejudice the interests of a 
democratic society and, therefore, be restricted out of concerns to safeguard these 
interests. "Duties and responsibilities" in the jurisprudence of the Strasbourg Court 
must be viewed as a factor that balances the higher standard of protection enjoyed by 
freedom of expression. Consequently, the following principle holds true: the greater 
freedom, the greater such risk of prejudicing another legitimate interest. Therefore, the 
greater such risk, the more the relevant "duties and responsibilities" and the heavier 
the degree of violation of such "duties and responsibilities", the greater the chance of 
justifying restriction of freedom of expression.

The concept of "duties and responsibilities" reflects the coherence and 
indivisibility of rights and duties. This concept leads us to the following conclusion: 
whenever a conflict of interest is involved, the grounds for restricting freedom of 
expression emanate not only from the fact that a conflicted value requires protection 
and freedom of expression must be necessarily restricted, because there is no other 
way but, rather, from the fact that the freedom of expression implemented in prejudice 
of the relevant "duties and responsibilities" deserves a less legal protection from both 
moral and legal standpoints. Sometimes, even the outbreak of a conflict of values is 
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the consequence of violation of "duties and responsibilities". In a wider sense, "duties 
and responsibilities" are assigned to all who implement the freedom of expression. In 
a narrow sense, it is related to the cases in which the position and status of persons 
account for their specific duties and responsibilities.      

One of the violations of "duties and responsibilities" is abuse of freedom of 
expression that without fail tilts the balance against such freedom, particularly when 
its extreme variations are involved – racial and religious slurs or other hate speech and 
incitement to violence. Such manifestations may be restricted under not only 
Paragraph 2 of Article 10 but also Article 17 as well.

11. National margin of appreciation has an essential influence on 
determining the fairness of balance in any case; on it depends the European Court’s 
degree of scrutiny to which the decisions of national authorities are subjected and the 
degree of deference attached to the same decisions in matters of restriction of rights. 
With the doctrines of national margin of appreciation and of the Convention as a 
"living instrument" the European Court has smoothly achieved the flexibility and 
effectiveness of the Convention, in particular, has succeeded in that the act passed in 
1950 in the Europe of that time has been operating in time and space - at different 
times and in different countries of diverse political, cultural and legal traditions.  

The doctrine of national margin of appreciation that the European Court has 
created by its jurisprudence makes sure that on the one hand international control over 
the protection of rights does not grow into an encroachment upon the sovereignty of a 
state and, on the other hand, inadequate evaluations on the part of the European Court 
in connection with the necessity to restrict rights is prevented as unlike the national 
governments, the European Court is less aware of the local realities. The doctrine of 
national margin of appreciation that reflects the principles of sovereignty, subsidiarity 
and democracy and essentially entails self-restriction of international control is 
implemented reasonably by the European Court. It affords national government a wide 
margin of appreciation in such areas only with respect to which there is no uniform, 
common European concept and standard, where it is important to consider the local 
specifics and "a national judge is in a better position to express an opinion on the 
necessity to restrict a right than an international judge". Such areas include the 
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interests of national security, territorial integrity, public safety and protection of 
morals as well as a sphere of commerce (including regulation of professional 
advertisement) and interestingly, licensing of broadcasting, television or cinema 
enterprises.

Wide scopes tilt the balance to the detriment of freedom of expression because 
the wider the scopes, the lighter the burden of the state to justify a restricting measure. 

Despite this common principle, the following has been clearly manifest: of all the 
public interests with respect to which the national margin of appreciation is wide, in 
practice the European Court attaches priority to national evaluations most often where 
freedom of expression is restricted out of concerns to protect public, including 
religious, morals, relatively less often – where restriction serves the national security 
or territorial integrity considerations. As it seems, on the one hand, this emanates from 
the fact that freedom of expression relatively seldom presents a clear and imminent 
threat to national security or territorial integrity, and on the other hand, from the fact 
that relevant cases are often related to politics that overweights balance in favor of 
freedom of expression. However, abuse of public morals and religious sentiments of 
believers directly touches a sensitive nerve of the public and disrupts the atmosphere 
of peace, harmony and tolerance the existence of which is so critically important in a 
democratic society.         

In our opinion, not only the employment of the doctrine of national margin of 
appreciation does not contravene but is fully compatible with and conducive to the 
idea of fair balance between conflicting values.  Therefore, we cannot agree with the 
idea that the interpretation of “the margin of appreciation” must always be resolved 
according to a strict presumption in favor of freedom of speech.

12. The conflict of values between freedom of expression and the right to 
reputation is solved by the European Court with the concept of the so-called 
"admissible criticism" that is widely employed in practice. The scopes of such 
"admissible criticism" depend on the position and available means of protection of the 
object of criticism. The more vulnerable an individual is, the greater the state 
obligation to protect his reputation. Therefore, the scopes of admissible criticism are 
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Some of the additional factors tilting balance in favor of freedom of expression in 
times of such conflicts are as follows: in hard-to-handle situations, the European Court 
tends to accord the status of a "public concern" to the matter involved by the 
expression; deem the respective expression as "value judgment", not as "statement of 
facts", and in the event of facts – hold that the person acted bona fide, not with an evil 
or malicious intent. That's how the European Court makes sure that "freedom of 
expression has the breathing space for survival".

13. The history of resolving the conflict of the values of freedom of 
expression and right to reputation shows that the position of the European Court must 
be seen as basically moderate. Although there are some approaches to certain issues 
which help predict balance to tilt in favor of a certain value, there are not rigid or 
strictly defined mandatory priorities. Nevertheless, we concur with the idea that Right 
to Reputation is sometimes vainly scarified to freedom of expression, particularly 
when a conflict involves freedom of press. I think it necessary to consider that the 
media commercialization has changed the nature of modern media corollary of which 
is that sometimes it is focused more on making profit than furnishing the society with 
objective information on the issues of public concern. We may just as well expect that 
on the nearest picture of the media performing its role in a democratic society will 
depend whether the European Court changes its rigid approaches to defining the 
standard of freedom of press.
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The thesis does not concur with the idea that the development of a balance to the 
detriment of right of reputation is corollary to the fact that the European Convention 
does not specifically uphold it as a separate right. 

14. The jurisprudence of the European Court has not yet achieved a blueprint 
solution to the issues related to defamation of groups of individuals. The Court has not 
yet given a precise answer to the question whether the right of a member of a group of 
individuals to file a defamation lawsuit involving the entire group is compatible with 
Article 10 of the Convention. However, we can infer an indirect conclusion from its 
practice that the European Court shares the idea that a possible defamation of a group 
of individuals must concern personally the members of the group. Consequently, in 
the event of possible defamation of a group of individuals, the right of a member of 
the group to protect his individual right may be seen compatible with Article 10 of the 
European Convention if defamation was directed personally against him. As it seems, 
the existence of "social collective dignity" is not recognized. In any case, freedom of 
expression fully overweighs it.

15. We fully agree with the position of the European Court that a common 
European consensus can be reached in the area of maintaining the authority and 
impartiality of the judiciary. Nevertheless, we believe that it is necessary to consider 
local realities in this sphere. The question as to how justified it is to prohibit the media 
from highlighting a current hearing must be judged against the actual standards of the 
independence of the judiciary in the given state. Where these standards are high, such 
broadcasting presents little threat of influence upon the court. However, where they 
are low, the European Court has to handle the mater extremely carefully. A relatively 
low standard of independence and impartiality of the judiciary implies the threat of 
influencing the judiciary not only on the part of the public and the media but on the 
part of government as well. Therefore, where the threat of influence on the part of 
government is not ruled out, imposition of limitation on the media may not always be 
justified. On the contrary, the role of a "watchdog" may be the most important in this 
particular situation.
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16. We came across a sort of inconsistence with respect to the approach to 
dissemination or promotion of racial or religious slurs or other hate speech. The 
European Court holds (quite reasonably) that dissemination of hate is incompatible 
with the tolerance specific for a democratic society. However, its approach is 
comparatively more liberal to the situations involving only indirect help in 
disseminating such opinions. In such cases, the Court tilts balance in favor of freedom 
of journalists. In our opinion, the European Court is not always adequately critical in 
evaluating the question whether journalists share "the duties and responsibilities" of 
the authors of racialist  ideas. 

The provision of the European Court that in interpreting the Convention other 
human rights agreements (including the International Convention on the Elimination 
of All Forms of Racial Discrimination) must be taken into account must be translated 
into practice more effectively. In the relevant case, by allowing a wider margin of 
appreciation to national governments, it must facilitate the fulfillment of their 
obligations under the said agreements.

17. There has been inconsistency in validating the imposition of restriction 
on dissemination of hatred and incitement to violence. Such restriction is imposed 
sometimes under Paragraph 2 of Article 10 and sometimes under Article 17 of the 
European Convention. And, sometimes, Article 17 is invoked as an additional 
argument to strengthen the reasoning  for violation of Paragraph 2 of Article 10 of the 
Convention. In our opinion, such a diversity of qualifications makes it difficult to 
clearly comprehend and precisely identify the expression that clashes with the 
fundamental understanding of freedom of expression and what actually is not within 
the area of application of Article 10 of the Convention. Such confusion (legal 
uncertainty) must not be caused by the fact that the purpose of Article 17 in the 
Convention is seen as the " last resort" to restrict abuse of the rights and freedoms 
guaranteed under the Convention.

18. There are gaps in the logic of substantiating the condition for restriction 
of freedom of expression – "necessary in a democratic society". Sometimes, there is a 
lack of consistency in evaluating "the necessity for interference" and "the 
proportionality of interference" into the right by the government (sometimes the 
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evaluation of "the necessity for interference" absorbs that of "the proportionality of 
interference" and sometimes vice-versa); sometimes the focus of the evaluation of 
"pressing social needs" and its "relevant and sufficient basis" is shifted from the 
necessity for interference in the right to only the necessity for the restricting measure 
imposed, that makes it hard to clearly comprehend whether the basis for interfering in 
the right existed at all and whether the state had a legitimate right to act towards 
interfering into the right. Besides, such a partial analysis either gives a formal 
character to "the evaluation of proportionality" or casts it away as an excess baggage 
altogether. There are cases when "the proportionality of interference" is determined 
only against the extent of punishment or the amount of penalty or compensation of 
damage, not against the principal restricting measure. The thesis gives a negative 
evaluation to the practice of the European Court when "the necessity for restriction in 
a democratic society" is defined only against the disproportionality of a restricting 
measure without substantiating "pressing social needs" for imposition of restriction 
and vice-versa; when "the necessity for interference" and "the proportionality of 
interference" are evaluated at one and the same time, are based on one and the same 
circumstances and are identified as one and the same; when after establishing the non-
existence of "pressing social needs" for interference, evaluation is still made by 
"proportionality" criteria still continues and when "the evaluation of proportionality" 
does not entail all the components and is limited to some of them only. In our opinion, 
such  "substantiation" contravenes other judgments of the European Court where the 
correct and natural logic of substantiation is maintained, not prejudiced. Above all, it 
complicates having a clear understanding of the principles of the necessity for and 
proportionality of interference in freedom of expression.

19. If assumed directly, the provisions general character of the case law of 
the European Court of Human Rights, including in the area of freedom of expression, 
often contradict one another. However, such contradiction is only on the surface. The 
reason lies in the specifics of the evolvement of Case Law as such – on the one hand, 
unlike positive norms, the provisions of case law are always based on the factual and 
legal context of the given case and, therefore, they cannot implicitly apply to other 
cases as they require the comparison of the factual and legal contexts of the respective 
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cases. On the other hand, oftentimes the purpose of the provisions of case law is to 
establish only a common approach to this or that issue, not to define rigid and binding 
principles. Therefore, one has to exercise caution and, before applying them to other 
cases, establish their purpose. Proceeding from the above, the "binding effect" of the 
provisions of case law sometimes has only a conditional character.  

It is by evaluation of this question from across this angle that we can conclude 
that the most well-known and often-cited provision of the European Court in the area 
of freedom of expression that the Convention entails dissemination of the ideas and 
information which "offend, shock or disturb" others cannot be misunderstood as if the 
Convention protects the right to "offend, shock or disturb" others. This provision 
reflects common spirit only and is no way a blueprint formula for mechanical 
application. It defines not “what must always be protected” but “what can be 
protected”, explaining that even dissemination of the ideas and information which 
"offend, shock or disturb" others may be judged as justified and that these features 
cannot serve as a sufficient basis for their limitation. The same cautious approach is 
required in connection with the provision on the journalist’s right of exaggeration and 
provocation and some other interpretations of the Court.

20.  Based on the case law of the European Court of Human Rights, the 
thesis highlights the theoretical aspects of the concept of "fair balance", inferring that 
reaching a fair balance between conflicting values does not at all mean equalizing the 
degree of their protection and an arithmetic balancing of interests; that balance can be 
"fair" even when an individual right is given absolute priority in favor of a public 
interest or the rights of another person and even when even the most serious 
interference into a right was justified. Thus, as there is no blueprint formula to reach 
"fair balance" and it is defined according to the specific facts of each particular case, 
the principles that can conditionally be referred to as "dynamic balance" holds 
inasmuch as “the center of gravity/focal point of fairness on the conditional, virtual 
scale of conflicting values is sometimes on one side and at other times – on the other.  
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The thesis analyzes the concept of "fair balance" in connection with the grounds 
for restriction – "necessary in a democratic society". According to our conclusion, 
their substance carries the same implication (grounds for restriction – "necessary in a 
democratic society" is concurrently a condition for "fair balance" – if a limitation was 
necessary in a democratic society, this means that the limitation was fair and 
reasonable); the difference between them lies in the fact that "fairness" is an essence, a 
goal to reach while "necessary in a democratic society" – a means for achieving such 
fairness, the evaluation criterion, the employment of which serves this goal. However, 
in our opinion, the concept of fair balance of interests still finds its reflection primarily 
in the evaluation of "the proportionality of interference".

21. The comparison of universal and regional international legal acts in the 
area of human rights with the European Convention on Human Rights has identified 
two facts based on which, if the jurisprudence of Strasbourg were ignored, it could be 
inferred that the European Convention contains fewer guarantees for protection of 
freedom of expression that other acts do. The first fact is that unlike other acts, the 
European Convention does not specifically refer to certain rights, e.g. the “right to 
seek information”, the “right to response” for the person who incurred damages from 
the ideas or information disseminated by the media; does not expressly provide that 
Article 10 protects “all kinds” of information and ideas; the other fact is that the 
European Convention provides a longer list of the legitimate interests in favor of 
which freedom of expression can be restricted. In this respect, we believe that some 
"gaps" have been filled through the jurisprudence of the European Court. The long list 
of the legitimate aims justifying restriction (in consideration of the practice) serves not 
as a precondition for excessive intervention into freedom of expression but rather as a 
legal guarantee for adequate consideration of public interests and their fair balancing. 
Therefore, overall, we believe that the substance and scopes of freedom of expression 
under the European Court are consistent with both UN and other regional international 
human rights acts and there is not principal difference between them.       

As for Article 10 of the European Convention that, unlike other acts, does not 
expressly prohibit war propaganda and incitement to violence, the Case Law has filled 
this "gap" as well – in fact, they have never enjoyed protection. Nevertheless, as they 
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are antithesis to democracy, we don't believe that covering them even formally by 
Article 10 of the European Convention is justified.

22. The comparative analysis of the European Court of Human Rights and 
the US Constitutional Law in the field of freedom of expression has shown that there 
are more similarities than differences between them. Both recognize the inestimable 
value of freedom of expression in a democratic society; similar are the legitimate 
interests in favor of which it can be restricted; both contain a principle requirement 
that there must be a solid argument for justification of limitation; similar are the 
spheres where freedom of expression enjoys special protection (politics and freedom 
of press); the attitude to defamatory statements are similarly differentiated according 
to whom they concern, etc. Nevertheless, we believe that by virtue of its First 
Amendment, the US Constitution guarantees greater protection for freedom of 
expression than the European Convention (whether it is always justified is another 
question). In our opinion, the application of the American criterion of "clear and 
imminent (real) danger" guarantees a greater standard of protection that the European 
criterion – "necessary in a democratic society". The most plausible evidence for a high 
standard of protection is related to the imposition of the onus (burden) of proof on the 
plaintif in defamation lawsuits, a more liberal attitude to a variety of manifestations of 
racial or other intolerance, and the admissibility of their limitation only under the 
conditions of committing an illegal act or a clear and imminent (real) danger of 
otherwise inflicting a damage. 

We fully concur with the idea that the relatively more stringent approach to 
racial, national, religious or other intolerances of the European Court and High 
Contracting Parties to the Convention are accounted for by the tragic experiences of 
totalitarianism and genocide in Europe. Such approaches can be deemed justified both 
out of or within the above context.

23. After analyzing the so-called "three-fold jurisdiction" in Europe, we 
arrived at the conclusion that the co-existence of three legal systems in the area of 
fundamental rights in Europe gives rise to challenges in connection with the 
effectiveness of human rights protection and legal certainty, including in delineating 
the competences of the European Court of Human Rights and the European Court of 
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Justice. It turns out that these two courts are trying not to intervene into the 
jurisdictions of each other in order to prevent confusion and paralelism. This 
ultimately works to the detriment of human rights. The Luxemburg Court primarily 
considers issues in the context of market freedoms, not simultaneously in the context 
of fundamental human rights, keeping back from making conclusions on whether this 
or that right under Article 10 of the European Convention has been violated and, 
avoiding in general, creation of human rights oriented jurisprudence. As far as the 
European Court of Human Rights is concerned, its approaches have evolved over 
time. The organs of the European Convention find applications against the EU law 
and decisions inadmissible based on incompatibility with the rules of ratione personae 
or ratione materiae. This time, in the relevant case the Court uses a “manifestly ill-
founded” ground, based on the presumption of the existence of "reasonable alternative 
means of protection" (the EU Law). This presumption is not irrebutable if the facts of 
a case point to a clear human rights violation. It is recognized that by acceding and 
transferring powers to the European Community, High Contracting Parties are not 
released from their responsibilities under the European Convention if while applying 
the EU law, their acts violate the Convention. At present, there is a clear trend that the 
question of admissibility of all the claims which directly or indirectly concern the 
European Union will be subject to the evaluation by the European Court as to how 
effectively the EU Law and practice protect this or that right. The idea is almost 
unanimous that the member-states of the European Community are responsible, 
jointly or severally, under the European Convention of Human Rights. The inference 
has been drawn that not only is it necessary to expand the jurisdiction of the European 
Court of Human Rights to the legal system of the European Community in the areas of 
fundamental rights but that there is already a fertile ground to make this step.  

We agree with the idea that the most effective way to prevent the "legal 
uncertainty" created by the "three-fold jurisdiction" is EU accession to the European 
Convention on Human Rights. Therefore, I approve that Protocol 14 to the European 
Convention has opened the door to the European Union. We believe that the European 
Court of Human Rights will probably give the European Union a wide margin of 
appreciation and will pay serious deference to its positions on this or that issue.
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24. Our conclusions on the issues of application of the concept of causation 
in the European Law of Human Rights are as follows:

a) The role of the concept of causation in eliminating the violation of any of 
the Convention rights is irreplaceable as the international legal liability of a High 
Contracting Party for violation of the Convention is based on only a causal connection 
between the Party's non-compliance with negative or positive obligation to protect a 
right  and violation of the right.  

b) Equally irreplaceable is the role of "causal connection relationship" in 
examining the certain conditions under the Convention, including in evaluating the 
justifiability of the restriction of the rights in relation to which the Convention 
provides restricting conditions which are described in evaluation categories 
("necessary", "strictly necessary", "absolutely necessary", "necessary in a  democratic 
society").

The conclusion that we have drawn from analyzing the judicial practice in 
connection with the application of Article 10 of the Convention is that the use of 
"causal connection" is necessary on all the three stages of validating the imposition of 
restriction on freedom of expression: 1) whether interference in the right actually 
served the legitimate aim and whether interference has been 2) "necessary" and 3) 
"proportionate".

c) An in-depth analysis of the application of a "causal connection " in the 
European Human Rights Law has shown that different understandings of “causation” 
in the process of international control over human rights entail both “matter of facts” 
and “matter of law”; a minimalistic as well as maximalistic understanding of “causal 
connection” may (and must) be used in different situations, and latter must be judged 
by common sense criteria taking into account: 1) legal nature of the specific issues 
standing before the court; 2) the purpose and burden of proving  causation in given 
case; 3) characteristics of the cause and effect relationship, and most importantly, 4) 
legal advisability in the respective case. 
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opsnbujvmj!nbtbmb!

 

A) adamianis uflebaTa sferoSi universaluri da regionuli 

saerTaSoriso samarTlebrivi aqtebi 

 
1. adamianis uflebaTa sayovelTao deklaracia – 1948 wlis 10 

dekemberi (miRebulia gaeros generaluri asambleis rezoluciiT 

217 A(III)). 

2. saerTaSoriso paqti samoqalaqo da politikuri uflebebis Sesaxeb 

– 1966 wlis 16 dekemberi (ZalaSi Sevida 1976 wlis 23 marts) 

miRebulia gaeros generaluri asambleis rezoluciiT 2207A(XXI) 

3. saerTaSoriso konvencia rasobrivi diskriminaciis yvela formis 

aRmofxvris Sesaxeb – 1965 wlis 21 dekemberi (ZalaSi Sevida 1969 

wlis 4 ianvars). miRebulia gaeros generaluri asambleis 

rezoluciiT 2106 (XX) 

4. adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvencia - 

1950 wlis 4 noemberi (ZalaSi Sevida 1953 wlis 3 seqtembers) da 

misi 1-li (1952), me-4 (1963), me-6 (1983), me-7 (1984), me-12 

(2000), me-13 (2002) oqmebi. 

5. adamianis uflebaTa amerikuli konvencia – 1969 wlis 22 noemberi 

(ZalaSi Sevida 1978 wlis 18 ivliss) 
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6. adamianis da xalxis uflebaTa afrikuli qartia – 1981 wlis 27 

ivnisi (ZalaSi Sevida 1986 wlis 21 oqtombers) 

7. evropis kavSiris qartia ZiriTadi uflebebis Sesaxeb – 2000\C 
364\01 

8. deklaracia im pirTa uflebebis Sesaxeb, romlebic miekuTvnebian 

erovnul, eTnikur, religiur an enobriv umciresobebs – 1992 

wlis 18 dekemberi (miRebulia gaeros generaluri asambleis 

rezoluciiT 47\137). 

9. deklaracia individis, jgufebisa da sazogadoebrivi organoebis 

uflebebisa da pasuxismgeblobis Sesaxeb daicvan da xeli Seuwyon 

sayovelTaod aRiarebul uflebebsa da ZiriTad Tavisuflebebs – 

1998 wlis 9 dekemberi (miRebulia gaeros generaluri asambleis 

rezoluciiT 53\144) 

10. evropis sabWos saparlamento asambleis rezolucia 1165 (1998)(1) 

Right to privacy. 
11. deklaracia rasistuli, antisemituri da qsenorfobiuri 

elementebis gamoyenebis Sesaxeb politikaSi 2005 wlis 17 marti. 

(miRebulia rasizmisa da Seuwynareblobis winaRmdeg evropuli 

komisiis (ECRI) mier.) 
12. evropis sabWos saparlamento asambleis rekomendacia 1215 (1993) 

Jurnalisturi eTikis Sesaxeb – 1993 wlis 1 ivlisi. 

 

 

B. evropis sabWos ministrTa komitetis mier miRebuli dokumentebi 

mediis sferoSi 

 

1. evropuli konvencia sazRvrebgareSe televiziis Sesaxeb – 1989 

wlis 5 maisi (ZalaSi Sevida 1993 wlis 1 maiss (ERS #132), 

Sesworebulia Tavisive oqmiT (ETS #171). 

2. rezolucia (74) 26 presasTan urTierTobaSi piris mdgomareobis 

Sesaxeb Sepasuxebis uflebasTan mimarTebaSi _ 1974 wlis 2 

ivlisi. 

3. deklaracia gamoxatvis da informaciis Tavisuflebis Sesaxeb – 

1982 wlis 29 aprili. 

4. rekomendacia R (89) Zaladobrivi, sastiki an pornografiuli 

Sinaarsis mqone videogramebis gavrcelebis principebis Sesaxeb – 

1989 wlis 27 aprili. 
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5. rekomendacia R (94) 13 mediis gamWvirvalobis mizniT gasatarebel 

RonisZiebaTa Sesaxeb – 1994 wlis 22 noemberi. 

6. rezolucia #2 `Jurnalisturi Tavisufleba da adamianis 

uflebebi~, praha, 1994 wlis 7-8 dekemberi. 

7. rekomendacia R (96) 4 konfliqtur da daZabul situaciebSi 

Jurnalistebis dacvis Sesaxeb – 1996 wlis 3 maisi. 

8. rekomendacia R (96) 10 sazogadoebrivi mauwyeblobis samsaxurebis 

damoukideblobis uzrunvelyofis Sesaxeb – 1996 wlis 11 

seqtemberi. 

9. rekomendacia R (97) 19 eleqtronul mediaSi Zaladobis Cvenebis 

Sesaxeb – 1997 wlis 30 oqtomberi. 

10.rekomendacia R (97) 20 siZulvilis gamoxatvis Sesaxeb – 1997 

wlis 30 oqtomberi. 

11. rekomendacia R (97) 24 mediisa da Semwynareblobis kulturis 

ganmtkicebis Sesaxeb – 1997 wlis 30 oqtomberi. 

12.rekomendacia R (99) mediis pluralizmis ganmtkicebis Sesaxeb – 

1999 wlis 19 ianvari. 

13. rekomendacia R (99) mediaSi saarCevno kampaniis gaSuqebis Sesaxeb 

– 1999 wlis 9 seqtemberi. 

14.rekomendacia R (2002) 7 Jurnalistis uflebis Sesaxeb, ar 

gaamJRavnon informaciis wyaro – 2000 wlis 8 marti. 

15. rekomendacia R (2002) oficialur dokumentebze xelmisawvdomobis 

Sesaxeb – 2002 wlis 21 Tebervali. 

16.deklaracia mediaSi politikuri debatebis Tavisuflebis Sesaxeb, – 

2004 wlis 12 Tebervali. 
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14. saqarTvelos konstitucia. 
15. saqarTvelos sisxlis samarTlis kodeqsi (2006 wlis 20 ivnisis 

cvlilebebiT). 
16. saqarTvelos sisxlis samarTlis saproceso kodeqsi (2006 wlis 

20 ivnisis cvlilebebiT). 

17. saqarTvelos samoqalaqo samarTlis kodeqsis (2006 wlis 25 

maisis cvlilebebiT). 

18. saqarTvelos samoqalaqo samaraTlis saproceso kodeqsi (2006 

wlis 23 ivnisis cvlilebebiT). 

19. saqarTvelos zogadi adinistraciuli samarTlis kodeqsi (2005 

wlis 27 dekembris cvlilebebiT). 

20. saqarTvelos administraciuli samarTlis saproceso kodeqsi 

(2006 wlis 23 ivnisis cvlilebebiT). 

21. saqarTvelos kanoni sityvisa da gamoxatvis Tavisuflebis Sesaxeb. 

2004 wlis 24 ivnisi. 

22. modeluri kanoni ciliswamebis Sesaxeb saqarTvelosaTvis, 

SemuSavebuli `me-19 muxlis~ mier (azris Tavisufali gamoxatvis 

globaluri kompania. 2004 wlis Tebervali. mediis Tavisuflebis 
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gadawyvitelebebis krebuli (Semdgeneli e.gociriZe), Tbilisi, 

2005. 
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